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INTRODUCTION 

The Supreme Court places a heavy burden on States like Florida that seek to upset the 

status quo through a common-law equitable apportionment action.  As the Court has explained, 

“the equities supporting the protection of existing economies will usually be compelling,” 

Colorado v. New Mexico, 459 U.S. 176, 187 (1982) (Colorado I), because the “harm that may 

result from disrupting established uses is typically certain and immediate, whereas the potential 

benefits from a proposed diversion may be speculative and remote,” Colorado v. New Mexico, 

467 U.S. 310, 316 (1984) (Colorado II).  This case begins and ends with these principles: 

Georgia’s existing water uses are compelling, disrupting those uses will cause certain and 

substantial harm, and Florida’s claimed injuries are speculative or not attributable to those uses. 

Georgia is home to over 98% of the population and economic activity in the 

Apalachicola-Chattahoochee-Flint River Basin (“ACF Basin”).  ACF waters in Georgia support 

a city of five million people and a multibillion dollar agricultural industry.  And yet, despite 

those highly beneficial uses, the vast majority of water in the Basin flows through to Florida, 

both in times of plenty and in times of drought.  Florida receives more than 90% of available 

water under most conditions.  And even in the worst drought conditions, the United States Army 

Corps of Engineers (“Corps”) guarantees flows to Florida of at least 5,000 cubic feet per second 

(cfs) in most cases—an amount Florida itself says is “enough water both to supply approximately 

19 million people and irrigate approximately four million acres of farmland.”1 

Before the Supreme Court will interfere with a sovereign State’s decisions on how to use 

the water within its own borders, the Court requires a plaintiff State to demonstrate an injury 

caused by another State that is “real and substantial,” Idaho ex rel. Evans v. Oregon, 462 U.S. 

                                                 
1Fla. Mot. in Limine to Preclude Expert Testimony by Dr. Philip Bedient and Dr. Sorab Panday at 3 (Sept. 16, 2016) 
(emphasis in original). 
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1017, 1028 (1983), and that constitutes “serious damage to her substantial interests and those of 

her citizens,” Colorado v. Kansas, 320 U.S. 383, 398 (1943).  A plaintiff State, moreover, must 

prove those injuries by clear and convincing evidence: “Society’s interest in minimizing 

erroneous decisions in equitable apportionment cases requires that hard facts, not suppositions or 

opinions, be the basis for interstate diversions.”  Colorado II, 467 U.S. at 320-21. 

This case fails at the outset because Florida cannot meet its burden of proving real and 

substantial injury by clear and convincing evidence.  As Florida readily admits, this is not a case 

of economic harm.  Rather, Florida attempts to establish a series of ecological harms that it 

claims must be caused by Georgia’s upstream water use.  But these harms either do not exist, are 

based on speculation, or were caused by factors other than Georgia, such as operations of the 

Corps, uncontrollable forces of nature, or Florida itself.  For example, Florida says that Georgia 

caused its oyster collapse, but Florida’s own leading scientists at the University of Florida 

studied this issue for thousands of hours and “did not find correlations” between Apalachicola 

River flows and the 2012 oyster collapse.  Florida also claims that Georgia’s water use has 

endangered the fat threeridge mussel, but the U.S. Fish and Wildlife Service has estimated that 

between 6 and 18 million fat threeridge live in the Apalachicola River, ten times prior estimates.  

And Florida has been forced to concede that it was the Corps (not Georgia) that fundamentally 

changed the river’s habitat when it built Woodruff Dam and dredged the river channel.     

The evidence will also show that Georgia’s water use is “equitable” by any measure.  The 

Atlanta metro region is a nationally recognized leader in water stewardship.  Georgia has spent 

millions on water conservation in the region, and both per capita and total consumptive water use 

have declined in Atlanta over the last twenty years.  Tellingly, Florida has dropped the expert it 

retained to critique Atlanta’s water conservation efforts.  Moreover, since the late 1990s when 
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scientific evidence first began to suggest that agricultural irrigation could have an impact on 

streamflows, Georgia has directed significant funds and resources toward agricultural water 

conservation.  Georgia has extensively studied agricultural water use in the ACF Basin, enacted a 

suite of measures to promote conservation and efficient water use, provided resources to farmers 

to improve irrigation efficiency, and placed limitations on new irrigations permits in key areas.  

Those efforts have had real and meaningful impacts and have stabilized water use in the region. 

Florida also has not advanced a remedy that is reasonable, proportionate, cost-justified, or 

that would provide Florida relief in the absence of the United States as a party.  Florida proposes 

draconian reductions in Georgia’s water use—cuts that will cost hundreds of millions (if not 

billions) of dollars and will generate a mere fraction of the water that Florida suggests.  In some 

cases, Florida proposes entirely implausible reductions that would meet or exceed the total 

amount of water Georgia consumes on a monthly basis.  Those dramatic and costly reductions 

will also yield no benefit to Florida in drought times because of the way the Corps manages 

dams and reservoirs in the Basin, which involves increasing storage in reservoirs and  not 

supplementing downstream flow until drought conditions have abated.  And even if the Corps 

did allow that additional water to pass into the Apalachicola River, Florida has come forth with 

no evidence—let alone clear and convincing evidence—that those additional amounts would 

remedy the ecological harms of which it complains.  Accepting Florida’s proposed remedies 

would thus inflict massive economic injury on Georgia’s farmers and Atlanta’s water supply, 

without providing any measurable benefit to Florida.  

For those same reasons, the evidence has now clearly shown that the United States is a 

necessary party to this dispute, and that this case cannot be fairly adjudicated in the absence of 

the United States as a party.  Both Georgia and Florida’s experts have determined that 
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reductions in Georgia’s consumptive use will not lead to material increases in flow at the state 

line during dry months and drought years without Corps involvement.  Indeed, when Florida’s 

own expert modeled a scenario in which Georgia’s agricultural water use was reduced by 50%, 

there was little to no increase in state line flows during recorded dry months and drought 

years.  These expert analyses prove what Georgia has consistently argued: without Corps 

involvement, any limitations on Georgia’s water use will not provide Florida meaningful relief. 

For these reasons, and for those discussed below, Georgia respectfully asks that the 

Special Master deny Florida’s requested relief, which will only serve to jeopardize Georgia’s 

economy and the well-being of its citizens, while providing no corresponding benefit to Florida. 

ARGUMENT 

I. Florida Must Overcome Substantial Burdens Of Proof. 

As the plaintiff in an equitable apportionment action, Florida must prove its case by clear 

and convincing evidence.  Colorado II, 467 U.S. at 316.  That burden is “much greater” than in 

an ordinary civil case.  Connecticut v. Massachusetts, 282 U.S. 660, 669 (1931).  This Court 

imposes that demanding burden because it is “conscious of the great and serious caution with 

which it is necessary to approach the inquiry whether a case is proved” in an original jurisdiction 

action.  Kansas, 320 U.S. at 393-94.  Florida is asking the Court to intervene in a dispute 

between two sovereign States and impose restrictions on one sovereign’s internal activities at the 

behest of another.  That is a serious and sensitive task.  Colorado II, 467 U.S. at 314.  Before the 

Court will take the extraordinary step of intervening in a State’s affairs, “the case must be of 

serious magnitude and fully and clearly proved.”  Kansas, 320 U.S. at 393. 

Florida’s burden is even higher because it seeks to disrupt substantial and longstanding 

uses in Georgia.  Because “the equities supporting the protection of existing economies will 

usually be compelling,” the Court begins its analysis from the presumption that Georgia’s 
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substantial upstream economies should be maintained.  Colorado I, 459 U.S. at 187.  To 

overcome that presumption and upset the status quo, Florida must prove four things by clear and 

convincing evidence: (1) that it is suffering “real and substantial injury or damage,” Idaho, 462 

U.S. at 1027; (2) that its injury is proximately caused by Georgia’s upstream water use, and is 

not caused by other factors; (3) that Georgia’s upstream water uses are inequitable; and (4) that 

its proposed remedy will redress its alleged injuries and that the benefits of its proposed remedy 

“substantially outweigh the harm that might result” to Georgia, Colorado I, 459 U.S. at 187. 

Relying exclusively on footnote 13 from Colorado I, Florida argues that the downstream 

state need only prove injury and causation, and then the burden shifts to the upstream state to 

prove that its use is equitable and that a remedy is not justified.2  That misreads the law.  

Colorado I and Colorado II do not distinguish between upstream and downstream states for 

burden purposes.  To the contrary, those cases placed the burden of proof on the state seeking to 

disrupt the status quo.  Colorado I made clear that the state seeking to change the status quo must 

“demonstrate[] by clear and convincing evidence that the benefits of the diversion substantially 

outweigh the harm that might result.”  459 U.S. at 187.  And Colorado II reiterated the “long-

held view” that the “proposed diverter” bears the burden of proof on most issues in equitable 

apportionment cases.  467 U.S. at 316.  Colorado thus bore the burden of proof not because it 

was the “upstream state,” as Florida claims, but because it was the state seeking to disrupt the 

status quo with a new diversion.  Colorado I, 459 U.S. at 177.  Florida’s burden-shifting theory 

is also inconsistent with other equitable apportionment cases.  The Supreme Court has long 

required states seeking to change the status quo to prove both inequitable upstream use and that a 

proposed remedy will redress its harms.  See Kansas v. Colorado, 206 U.S. 46, 117 (1907); 

Idaho, 462 U.S at 1028; Washington v. Oregon, 297 U.S. 517, 522 (1936). 
                                                 
2 See Fla. Resp to Ga. Mot. for Extension of Expert Discovery Deadlines at 2-3 (Mar. 15, 2016). 
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II. Florida Cannot Show Clear And Convincing Evidence Of Substantial Injury 
Caused By Georgia’s Water.  

The first two elements of the equitable-apportionment analysis can be addressed together: 

Unless Florida can prove by clear and convincing evidence that it is suffering substantial injury, 

and that its injury is caused by Georgia’s water use, Florida is not entitled to an equitable 

apportionment.  Idaho, 462 U.S. at 1029 (denying relief because “Idaho ha[d] not carried its 

burden of demonstrating a substantial likelihood of injury”); Washington, 297 U.S. at 544 

(denying relief because “[i]f any wrong has been done, it is unsubstantial and uncertain”); 

Connecticut, 282 U.S. at 667-69 (denying Connecticut’s request to cap Massachusetts’ proposed 

withdrawals because Connecticut had not established injury or causation); Pennsylvania v. New 

Jersey, 426 U.S. 660, 663 (1976) (per curiam) (“[A] plaintiff State must first demonstrate that 

the injury for which it seeks redress was directly caused by the actions of another State”). 

Florida has no evidence of economic harm in this case.3  There is no evidence, for 

example, that Florida has been deprived of water for municipal or industrial purposes, or that it 

has been left with insufficient water for agricultural irrigation.  Nor is there any evidence that 

any local economy in Florida is being harmed.  Instead, Florida relies on a series of speculative 

ecological harms to try to meet the injury requirement.  Discovery has shown, however, that 

those arguments have no merit and that Florida has failed to carry its burden on injury. 

A. Georgia’s Water Use Did Not Cause Florida’s Oyster Fishery Collapse. 

Florida began this case by alleging that it suffered “real and substantial injury” because 

Georgia’s upstream water use caused the oyster fishery in the Apalachicola Bay to collapse in 

2012.  See Compl. ¶¶ 6, 43, 54, 56.   This allegation has itself collapsed in discovery, principally 

on the basis of scientific study and analysis conducted by University of Florida experts.  

                                                 
3 See, e.g., Sunding Tr. 16:22-17:2; Phaneuf Tr. 25:14-22. 
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Although the Florida legal team attempted to derail these experts’ research, the University of 

Florida put science ahead of politics and published its findings.  And those findings foreclose 

Florida’s attempts to attribute the 2012 oyster collapse to Georgia’s water use.     

These studies began when Florida Governor Rick Scott requested research on the cause 

of the 2012 collapse.4  Professor Karl Havens, an ecological biologist at the University of 

Florida, assembled a team of experts that came to include oyster biologist and marine fisheries 

expert, Dr. William Pine, also of the University of Florida.  After more than two years and 

thousands of hours of research, Dr. Pine just last year published a peer-reviewed journal article 

entitled “The Curious Case of the Eastern Oyster,” which remains the definitive analysis 

concerning the subject of the 2012 Apalachicola Bay oyster collapse.  Dr. Pine and his 

colleagues reached the following unambiguous conclusion: 

We did not find correlations between Apalachicola River discharge measures  ...  
and our estimated relative natural mortality rate ...  or oyster recruitment rates[.]  
The overall relationships between freshwater flows, drought frequency and 
severity, oyster recruitment, and harvest dynamics remain unclear, and this is an 
area of ongoing work.5 

When asked under oath whether he had seen evidence to support Florida’s allegation that 

“[r]educed freshwater inflows ...  precipitated a collapse of the Apalachicola Bay oyster fishery,” 

Compl. ¶ 54, Dr. Pine unflinchingly testified: “No.”6  He also testified that there was no “clear” 

or “convincing” evidence “of a connection between Apalachicola River flows and oyster 

mortality.”7  Dr. Havens similarly testified that his team “never found any quantitative linkage 

between flow from the [Apalachicola] river and the crash with the oysters.”8  

                                                 
4 Ex. 1 at UFL_0053544 (12/3/2012 Email from Pine to Havens); Havens Tr. 86:6-14.  
5 Ex. 2 at p.4 (Pine, Curious Case article) (emphasis added). 
6 Pine Tr. 308:8-19.  
7 Pine Tr. 291:14–25. 
8 Havens Tr. 175:18-21.   
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 Florida’s lawyers in this case understood how devastating these findings were for this 

case.  As Dr. Pine put it: “I was told by my FWC colleague that the attorneys thought the papers 

should be withdrawn, and if they were published...they could ‘make things difficult for me.’”9  

Florida’s legal team was “not happy” with Pine’s findings.10  Dr. Pine was told there was 

concern that his papers “may be disadvantageous to Florida’s legal position in the current 

litigation.”11  And, as he reported contemporaneously, “[a]t issue is the perception that the work 

I’ve led undermines the State of Florida’s assertion in the ongoing lawsuit that the Apalachicola 

oyster collapse was caused by water policy in Georgia.”12  Dr. Havens likewise recognized that 

“[r]esults from some of the [Sea Grant] funded research strongly supports the Georgia case.”13  

Florida’s lawyers threatened Pine with retaliation precisely because he had found that Florida 

“can’t figure out what caused the collapse because the evidence isn’t clear.”14  This led Pine to 

hire his own attorney to protect his academic independence and represent him in any further 

dealings with Florida state officials and members of Florida’s legal team.15  This is the opposite 

of “clear and convincing” evidence that Georgia’s water use caused the oyster collapse.  Science, 

not threats and suppression of facts, should prevail, and here the science found no connection 

between river flow and the health of Apalachicola oysters. 

The truth is that Florida’s own mismanagement of its oyster fishery had a devastating 

impact on Apalachicola Bay oyster populations.  In September 2012, Governor Scott wrote a 

letter to the Federal Government seeking federal aid to deal with the oyster situation.  Although 

                                                 
9 Ex. 3 at UFL_00214273 (12/20/2014 Pine email). 
10  Id.  
11 Pine. Tr. 363:13-20; Ex. 3 at UFL_00214273 (12/20/2014 Pine email).  
12 Ex. 3 at UFL_00214273 (12/20/2014 Pine email). 
13 Ex. 4 at UFL_00251508 (2/9/2015 Havens email). 
14 Ex. 3 at UFL_00214273 (12/20/2014 Pine email). 
15 Id.  
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he did point to the (later-disproved) theory of low flows from the Apalachicola River as one 

potential cause, Governor Scott also admitted that 

[h]arvesting pressures and practices were altered to increase fishing effort, as 
measured in reported trips, due to the closure of oyster harvesting in contiguous 
states during 2010.  This led to overharvesting of illegal and sub-legal oysters 
further damaging an already stressed population.16  

This pressure to fish was driven by fear that oil from the Deepwater Horizon oil spill might reach 

the Bay and harm the oyster habitat.17  Not long after the Governor’s letter, Florida realized that 

blaming its own conduct could jeopardize its ability to secure federal disaster aid.18  Florida 

hastily drafted a report that blamed the collapse on Georgia’s upstream water use.  It then 

submitted that report in an attempt to obtain a federal disaster declaration.19    

But Florida cannot avoid plain facts.  In the two years immediately prior to the collapse, 

oystermen fished at unprecedented and unsustainable levels with regulatory requirements and 

fishing restrictions eased by the State to encourage it.20  Florida also tolerated the removal of 

“sublegal” oysters, which deprived the Bay of the less mature oysters that are necessary to 

sustain the population.21  As a report issued by the Florida agency charged with monitoring 

oysters found:  

The practice of harvesting sub-legal oysters appears to be an extension of a ‘use it 
or lose it’ attitude that prevailed during the fall and winter of 2010. … 
Throughout the period when oil posed an unpredictable threat to the oyster 

                                                 
16 Ex. 5 at FL-ACF-02425652 (9/6/2012 Gov. Scott disaster request).  
17Ex. 6 at FL_SEA_GRANT_40074-75 (FDACS Oyster Resource Assessment Report); Parrish Tr. 110:15-111:1 
(stating that the “general consensus” was to harvest the resource in case the oil spill impacted the bay). 
18 Ex. 7 at FL-ACF-02016441 (4/23/2013 Heil email) (NOAA employee flagging over-harvesting concerns 
associated with Florida’s disaster application); Ex. 8 at FL-ACF-01936043 (NOAA official’s “initial conclusion was 
overharvesting”); Ex. 9 at FL-ACF-BERRIGAN-0000198 (4/29/2013 Estes email) (conversation with NOAA 
official flagging lack of intervention by Florida management and over-fishing concerns). 
19 Ex. 10 at FL-ACF-03475196 (Florida Gulf Coast Oyster Disaster Report). 
20 Ex. 11 (Order No. EO 10-19) (summer oyster bars opened ten days early); Ex. 12 (Order No. EO 10-25) 
(increased from five to six days); Ex. 13 (Order No. 10-32) (increased from six to seven days; opens winter bars two 
months early); Ex. 14 at FL-ACF-04088387 (6/17/2010 Press Release).  
21 Ex. 15 at UFL_00233421(2012 Oyster Resource Assessment Report). 
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fishery, less effort was directed toward enforcing size limits, perhaps, yielding to 
the view that it would be more beneficial to harvest the available resource.22   

Even as the oyster population declined due to intense fishing, Florida refused to close the Bay to 

allow the oyster population to recover.23  As Dr. Havens wrote, “the [Fish and Wildlife 

Commission] won’t close the bay to harvesting despite evidence that the bay’s population of 

oysters is almost 100% depleted.”24  All of this fishing had a devastating impact.  As Florida’s 

own contemporaneous agency reports found, “the overall condition of many reefs has declined 

substantially over the past two years as a result of continuous harvesting from Cat Point and East 

Hole Bars, concentrated and intensive harvesting by the majority of the fishing fleet, and the 

excessive harvesting of sub-legal oysters.”25   

Florida also failed to take critically needed steps to restore the oyster reefs that its own 

policies had so badly damaged.  Florida officials admit that a process called “re-shelling” is the 

single most effective method of restoring the oyster resource.26  Yet re-shelling efforts in the 

years immediately prior to the collapse decreased to a mere fraction of historical levels, and 

today Florida no longer independently funds them.27  Notwithstanding the recommendation of 

Drs. Pine and Havens that Florida aggressively resume re-shelling,28 Florida has not undertaken 

meaningful re-shelling efforts or other efforts to restore the oyster habitat.29 

                                                 
22 Id. at UFL_00233421 (emphasis added); see also Berrigan Tr. 151:2-14 (Florida’s enforcement of legal size 
oyster rules was “lax” after the oil spill). 
23 Lipcius Tr. 310:10-311:11; Ex. 16 at 25-31 (Lipcius Rep.). 
24 Ex. 17 at UFL_00248654 (9/2/2014 Havens email). 
25 Ex. 15 at UFL00233420 (2012 Oyster Resource Assessment Report). 
26 See, e.g., Berrigan Tr. 76:5-77:14; 78:25-79:5 (“Restoring habitat [through re-shelling] is an important aspect in 
restoring reef functionality.”); 81:25-82:5 (Re-shelling is the “most cost effective way” to protect oyster resources). 
27 Lipcius Tr. 322:17-324:5; Berrigan Tr. 107:3-111:8 (describing difficulties in securing money for re-shelling).   
28 Ex. 18 at FL_SEA-GRANT_41141(2013 Oyster Situation Report); Ex. 2 at p.4 (Pine, Curious Case article).  
29 Lipcius Tr. 322:17-324:5; Berrigan Tr. 107:3-111:8 (describing difficulties in securing money for re-shelling 
activities from the state legislature during his tenure); Ex. 19 (Oyster_Cultch_time_Series.xlsx); Hartsfield Tr. 
123:6-124:12 (noting that as of August 2013, only 2% of areas that needed re-shelling had been re-shelled). 
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B. Georgia Has Not Caused Substantial Injury To The Apalachicola River. 

Florida also attempts to prove “real and substantial injury” by arguing that Georgia’s 

upstream water use has caused harm to various species in the Apalachicola River and its 

connected floodplain.  Florida’s river ecology expert, Dr. David Allan, concedes that he did not 

study most species in the river.30  Instead, he focused primarily on mussels, Gulf sturgeon and 

other riverine fish, and Tupelo trees.  The evidence shows, however, that the federal dam at the 

state line and river dredging are largely to blame for any changes to the ecology of the river and 

that populations for the species Dr. Allen studied are stable or increasing. 

Impact of Federal Dam & Dredging.  Through its operation of dams and reservoirs, the 

Corps often provides Florida with more water than it would otherwise receive during dry months 

or times of drought.  But as scientists from federal agencies and the State of Florida have 

repeatedly concluded, the construction of Woodruff Dam by the Corps has also been the single 

biggest cause of ecological change to the Apalachicola River.  The United States Geological 

Survey (“USGS”) published a paper in 2006 that expressly found that “water-level decline 

caused by channel change is probably the most serious anthropogenic impact that has occurred 

so far in the Apalachicola River and floodplain.”31  That “channel change” is the result of the 

Corps’ construction of Jim Woodruff Dam and navigation dredging in the Apalachicola River—

not Georgia’s water use.  As Florida’s witness on riverine injury testified: “[w]herever you have 

a dam…the dam impedes sediment flow down the river.  The river is hungry, and as a result, it 

will scour any material below a dam.  And as it scours, it will lower the bed of the river.”32  That 

same witness acknowledged just what USGS found:  “[t]he entrenchment right below the dam 

                                                 
30 Allan Tr. 216:12-262:5 (no study of birds, amphibians, reptiles, or mammals).   
31 Ex. 20 at 1 (Light, et al., Water Level Decline article) 
32 Hoehn 30(b)(6) Tr. 89:23-90:8.   
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has had an impact on species.”33  And Matthias Kondolf, one of Florida’s retained experts, wrote 

a paper in 2009 that concluded that “the Apalachicola River ecosystem has been severely 

degraded through a long history of navigational dredging by the U.S. Army Corps of 

Engineers.”34  Dr. Kondolf also opined that Corps “activities have destabilized and widened the 

river channel; reduced the river's hydraulic complexity and habitat diversity; smothered and 

displaced habitat in the river's rich sloughs, floodplains, and channel margins; and altered the 

river's flow regimes.”35  These are the conclusions of Florida’s own scientists and experts. 

Mussels.  Florida has historically claimed harm to three endangered species of mussels in 

the Apalachicola River: the fat threeridge, the purple bankclimber, and the chipola slabshell.  

The United States Fish & Wildlife Service (“USFWS”)—the federal agency charged specifically 

to monitor and protect those species—has repeatedly found that the flow levels established by 

the Corps are sufficient to protect those species and their habitat.  In fact, though Dr. Allan, 

claims the fat threeridge is somehow in peril, USFWS estimates that there are now between 6 

and 18.6 million fat threeridge living in ten times the suitable habitat previously believed to 

exist.36  That population is thriving, not failing, and the Government has begun the process of de-

listing the fat threeridge from the endangered species list.37 

Nor are the Chipola slabshell or purple bankclimber impacted by Georgia’s upstream 

consumption.  The USFWS found as much in its 2012 and 2016 biological opinions, and 

                                                 
33 Id. at 91:12-13.    
34 Ex. 21 at FL-ACF-03388635 (6/9/2009 Hoehn email); Kondolf Tr. 64:20-65:18. 
35 Ex. 21 at FL-ACF-03388635.; Kondolf Tr. 69:12-70:15; 72:5-73:20. 
36 Ex. 22 at 124 (2016 USFWS Biological Opinion); see also Ex. 23 at USFWS0043974 (Smit, Using Sonar article) 
(estimating number of fat threeridge mussels in Apalachicola River at more than 8 million as of August 2013); Ex. 
24 at USFWS0088935 (2/3/2015 Zettle email)) (FWS is “moving forward with the reclassification” of the fat 
threeridge mussel as of February 2015.). 
37 Hoehn Tr. 149-50; Ex. 23 (Smit, Using Sonar article); Ex. 25 (6/7/2013 Information Memorandum); Ex. 26 
(6/10/2013 Information Memorandum); Ex. 27 (7/30/2013 Kaeser email); Ex. 28 (FDEP 2013 Coordination Act 
Report); see also Ex. 29 at 2-199 (2015 Draft EIS for Water Control Updates) (“Ongoing studies by the USFWS in 
the Apalachicola River suggest that previous estimates likely underestimated the population of fat threeridge in the 
middle river reaches.”). 
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Florida’s expert admitted that he cannot claim Georgia harmed either species.  Like the USFWS 

found, Dr. Allan conceded that “the Chipola slabshell is not thought to be vulnerable to water-

level changes.”38  He also admitted that the purple bankclimber only lives in stretches of the 

river that have been dramatically altered by Corps activities and therefore any harm to that 

species cannot be tied to Georgia.39  And with regard to habitat for all three species, USFWS 

found in 2012 and again in a report released just last week that the Corps’ reservoir operations 

and current flow levels “will not destroy or adversely modify designated critical habitat” for 

those species.40 

In fact, Florida has admitted it has no evidence of population decline caused by Georgia 

for any mussel species.  As Dr. Allan testified: “I did not do any population studies on these 

three species.”41  Florida cannot possibly claim clear and convincing evidence of harm to 

mussels where Florida has developed no evidence of population level declines of any mussel 

species (and, in fact, where at least one species has made a robust recovery); where the evidence 

shows the mussels are unaffected by Georgia; and where the USFWS has repeatedly concluded 

that water flows in the Basin are sufficient to maintain these species. 

Gulf Sturgeon.  Florida officials acknowledge that any harm to historic sturgeon 

populations is the result of the construction of Woodruff Dam by the Federal Government, not of 

Georgia’s water use.  The dam prevents sturgeon from accessing historic spawning areas in 

Georgia, and it will continue to do so regardless of how much water Georgia uses or does not 

                                                 
38 See Allan Tr. 418:6-19.   
39 See id. at 402:19-25 (“My analysis did not pursue the issue of harm to the purple bankclimber.”). 
40 Ex. 30 at ii (2012 USFWS Biological Opinion) (finding all three endangered species stable or increasing under 
Revised Interim Operating Plan over objection by Florida); see also Ex. 22 at 187-89 (2016 USFWS Biological 
Opinion). 
41 Allan Tr. 423:9-13. 
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use.42  Other witnesses in this case agree.43  Florida also has no evidence that Gulf sturgeon 

populations have declined in recent years.44  In fact, population estimates by USFWS in 2012 

found that Gulf sturgeon populations are stable or gradually increasing,45 and in the report 

released last week USFWS reaffirmed that the population is “stable.”46  Dr. Allan, for his part, 

testified that he could not offer an opinion on whether the sturgeon population is “increasing, 

declining or remaining stable”—not exactly clear and convincing evidence of harm.47 

Tupelo Trees.  Florida has also claimed a diminution in Tupelo tree populations.  But that 

species also has been impacted by the channel changes to the river caused by Woodruff Dam and 

dredging activities of the Corps.  By deepening the river channel, those activities led to lower 

water levels and less inundation even at the same level of flow coming from Georgia.48  As the 

USGS has recognized, “[a]s a consequence of this decreased inundation, the quantity and quality 

of floodplain habitats for fish, mussels, and other aquatic organisms have declined, and wetland 

forests of the floodplain are changing in response to drier conditions.”49 

C. Florida Cannot Prove Ecological Harm To Apalachicola Bay.   

Florida’s argument that the ecology of the Apalachicola Bay as a whole is at a “tipping 

point,” is not based on real-world evidence, let alone the clear and convincing sort, and relies on 

an attenuated causal chain through the entire food web that cannot possibly be sustained.  See 

                                                 
42 Ex. 31 at FL-ACF-03393541 (5/32/2013 Hoehn email) (“The [Jim Woodruff Dam] also resulted in reduced access 
to historically important upstream spawning habitat. . . .  Important species most affected include the federally listed 
Gulf Sturgeon[.]”); Leitman. Tr. 120:5-121:6 (the “population of Gulf sturgeon has declined significantly since Jim 
Woodruff Dam was constructed, . . . the construction of the dam limited the potential spawning habitat for the 
sturgeon”). 
43 Weller Tr. 54:3-6; Leitman Tr. 120:5-24.    
44 Allan Tr. 193:24-194:12; 515 (admitting no information about change in population of Gulf Sturgeon).   
45 Ex. 32 at 3 (USFWS and NMFS, 2009 Gulf Sturgeon 5-Year Review). 
46 Ex. 22 at 103 (2016 USFWS Biological Opinion). 
47 Allan Tr.194:11-12. 
48 Ex. 21 at FL-ACF-03388635 (6/9/2009 Hoehn email); Ex. 20 at 1 (Light, et al., Water Level Decline article).  
49 Ex. 20 at 1 (Light, et al., Water Level Decline article).  
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Aransas Project v. Shaw, 775 F.3d 641, 656 (5th Cir. 2014) (rejecting similar argument under 

Endangered Species Act on proximate causation grounds). 

To begin, there is no evidence of harm to so-called “primary producers”—the 

phytoplankton and other organisms that make up the lowest level of the food chain.50  Aquatic 

vegetation has recovered in the Bay since being devastated by Hurricane Dennis in 2005, and the 

community structure of plants and animals in the Bay remains strong and dynamic.51  Florida’s 

expert on these microscopic organisms admitted that she had “no information or data that food 

availability in the Bay is impaired” or “negatively impacted” for white shrimp, blue crab, or any 

fish species52; and that she had “not done any analysis that would permit [her] to identify 

minimal flows in the Apalachicola Bay that would be required for the ecosystem not to be 

harmed or in peril,”53 rendering the rest of her opinion pure speculation. 

Florida also has no evidence of harm to organisms at higher levels of the food chain, such 

as fish in the Apalachicola Bay.  Florida’s expert on these organisms—Dr. Jenkins—had 

exceptional difficulty testifying as to which organisms in the Bay had been harmed.54  He also 

testified that he could not “point to a decline in the number of freshwater species among the 12 

most abundant species in the bay, from the 1970s to the 2000s.”55  In light of this and similar 

testimony, Florida dropped Dr. Jenkins from its witness list.  Florida’s other ecology expert, Dr. 

Glibert, testified that she had “no data or information indicating any fish species in the 

Apalachicola Bay has been negatively impacted by impaired food availability,” because her 

                                                 
50 See Ex. 33 at 61-63 (Menzie Rep.).   
51 Id. at 114.   
52 Glibert Tr. 73:13-18; 73:19-74:2, 75:2-8; 76:17-77:1. 
53 Id. at 107:16-22. 
54 Jenkins Tr. 65:18-69:11. 
55 Id. at 443.   
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“analyses did not go into specific fish species.”56  With Dr. Jenkins out of the case, Florida has 

no testimony on harm to the fish populations of Apalachicola Bay. 

In contrast to this complete lack of evidence about harm to the Bay, Georgia’s ecology 

expert, Dr. Charles Menzie, demonstrated that there is simply no evidence that the Bay is 

suffering severe ecological harm, much less that it has reached any kind of “tipping point.”  And 

Georgia’s oyster ecology and marine fisheries expert, Dr. Romuald Lipcius, showed that 

shellfish in the Bay, such as shrimp and blue crab, have not suffered population declines.57  Even 

Dr. Glibert, who is the leading proponent of Florida’s misguided “tipping point” theory, admits 

that “estuaries are dynamic systems,”58 that “ecosystems can come back from ‘tipping points,’”59 

and most tellingly, that even if a “tipping point” had been reached in 2011-2012, recent flow data 

“is consistent with a trajectory of recovery.”60 Moreover, she admitted that she could not 

“identify any period, prior to 2011 and 2012, when the Apalachicola Bay estuary did not recover 

from ecological stress to the estuary.”61   

D. Florida Cannot Create New Legal Definitions Of “Harm” To Compensate 
For Its Failure to Develop “Clear And Convincing” Evidence. 

Realizing it cannot demonstrate clear and convincing evidence of substantial injury 

caused by Georgia, Florida has attempted to define “harm” so broadly that it includes virtually 

any change to any species for any reason.  Florida believes it has suffered injury “if the species 

has had anything ranging from death to a disruption of anything regarding its life cycle.”62  Thus, 

Florida would have this Court define “injury” for equitable apportionment purposes as 

constituting disruption to any portion of a species’ “life cycle” or any action that “disrupt[s] 
                                                 
56 Glibert Tr. 76.   
57 Ex. 16 at 65-66 (Lipcius Rep.). 
58 Glibert Tr. 288:13-18. 
59 Id. at 285:12-286:12. 
60 Id. at 706:8-706:22; 707:1-708:4. 
61 Id. at 307:16-308:10. 
62 Hoehn 30(b)(6) Tr. 60:18-24.   
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some part of their needs.”63  For example, one of Florida’s experts defined harm as the 

“reduction of access to optimal feeding habitat,”64 though he refused to say how far below 

“optimal” will actually cause a species to suffer harm.65   And that exposure to sub-optimal 

feeding habitat, according to Florida, need not even result in the death of a single organism in 

order to constitute harm. 

Florida’s definition of harm is indefensible.  This Court has never found that mere 

“disruption” in the life cycles of species—without any evidence of an actual or imminent decline 

in population—is sufficient to justify the extraordinary remedy of equitable apportionment.  To 

the contrary, this Court will intervene in a dispute between states only when the injury is shown 

to be “of serious magnitude.”  Kansas, 320 U.S. at 393.  That demanding standard requires, at 

the very least, that Florida prove some actual decline in the species with respect to which it 

alleges injury.  Activities that do not reduce the population of a species, but instead may (or may 

not) “disrupt” its lifecycle, are not the “hard facts” showing injury this Court demands and are 

thus not cognizable injuries in equitable apportionment actions.  Colorado II, 467 U.S. at 320-21. 

E. Florida Cannot Show By Clear And Convincing Evidence That Georgia’s 
Water Consumption Is Decreasing Flows At The State Line. 

Finally, even if Florida could clear the injury and causation hurdles (and it cannot), 

Florida’s claims would fail at yet another level of the causal chain:  Florida does not have clear 

and convincing evidence that Georgia’s consumptive water use has materially reduced the 

volume of water flowing from Georgia into Florida.  This is primarily because the Corps largely 

controls the amount and timing of flow entering the Apalachicola River at all times of the year 

through its operation of a complex system of dams and reservoirs in the Basin.  No water enters 

                                                 
63 Id. at 62:10-11; see also id. 63:3-4 (a species is harmed “if any parts of [its] life cycle[] are disrupted”).   
64 Allan Tr. 509:20-21. 
65 See id. at 511:5-9. 



  

  18 

the Apalachicola River from either the Chattahoochee or Flint River without passing through the 

Corps’ facilities, including Woodruff Dam located at the Florida-Georgia border.66  The federal 

reservoir system offsets natural variability in streamflow in the ACF Basin, which the Corps 

does by storing water in the reservoirs during high-flow conditions and releasing water to 

“augment” flows during dry times.  This has the effect of “smoothing out” the impact of flow 

variability, including that resulting from upstream water use, which renders the link between 

Georgia’s water use and state-line flow tenuous. 

At the outset, experts on both sides agree that, for the vast majority of months in the vast 

majority of years, Georgia’s consumptive water use has only a de minimis impact on streamflows 

in the ACF Basin.67  Since 1980, Georgia’s total annual water use in the Basin has reduced 

streamflows in Georgia by less than 1,000 cfs per year.68  By comparison, that is less than 5% of 

the average annual flow entering the Apalachicola River.69  Georgia’s water use also has no 

material impact on state-line flows if the analysis is limited to May to September, the months in 

which flows are typically at their lowest.  In those months, since 1994, total streamflow 

reductions caused by Georgia’s consumptive water use averaged approximately 1,170 cfs, or the 

equivalent of less than 10% of streamflow in the Apalachicola River during that period 

(approximately 15,000 cfs).70  Thus, even when water is generally in its greatest demand and 

flows are at their lowest, Georgia’s water use represents a relatively small percentage as 

compared to state-line flow.  An overwhelming majority of water remains available for Florida. 

                                                 
66 Ex. 34 (USACE Scoping Report). 
67 Sunding Tr. 281:6-9 (“Virtually all of the discussions that I have had with other Florida experts have focused on 
dry years. I just haven't heard any issues raised about average or wet year problems.”) Dr. Allan, Florida’s 
ecological expert assumes no flow-related harms occur in the riverine ecosystem during the months of October 
through February. Ex. 35 at 132 (Allan Rep.).  
68 Ex. 36 at 3-4, 36-37 (Bedient Def. Rep.); Ex. 37 (20160223-ACF-GA-total-consumptive-monthly.xlsx); Ex. 38 
(USGS Groundwater and Surface Water Data). 
69 Ex. 36 at 3-4. 
70 Id. at 4, 37-38 (Bedient Def. Rep.); Ex. 37 (20160223-ACF-GA-total-consumptive-monthly.xlsx); Ex. 38 (USGS 
Groundwater and Surface Water Data).   
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Not only does Georgia consume only a limited amount of water in the rivers in Georgia, 

the fact that the reservoirs redistribute water throughout the ACF Basin has the effect of 

minimizing the impact of Georgia’s consumptive use.  During seasonal low-flow and drought 

periods, the Corps strategically releases water from federal reservoirs to guarantee a minimum 

flow to Florida.  Indeed, during drought periods, actual flows at the state line are often 

significantly higher than they would be in the absence of Corps operations.  Most relevant here, 

during times of drought, the Corps guarantees flows of at least 5,000 cfs into the Apalachicola 

River (except in very narrow circumstances when it can be lowered to 4,500 cfs).71  As a result, 

Georgia’s consumptive use often has no direct effect on flows entering the Apalachicola River, 

especially during low-flow and drought periods when Florida purports to need water the most.72   

To the extent Florida asserts it is receiving less water than it did historically, the evidence 

shows that such decreases are largely due to an increase in the severity and frequency of natural 

droughts.  The past 15 years of record have seen several severe, multi-year droughts, including 

droughts in 1999-2001, 2006-2008, and 2010-2012.73  Indeed, according to NOAA, the 24-

month period from December 2010 to November 2012 was the driest 24-month period ever 

recorded for the State of Georgia, and drought conditions for those years were acutely focused on 

the southwest corner of the State.74  Georgia’s expert hydrologist has found a clear, direct 

relationship between precipitation and streamflow in the ACF Basin.75  In fact, Florida’s own 

hydrology expert, Dr. George Hornberger, concluded that flow declines within Florida were 

attributable to “natural climate variations” resulting from “the dry period in the last roughly 15 
                                                 
71 Ex. 29 at ES-11 to ES-12 (2015 Draft EIS for Water Control Updates) (explaining that during “drought 
operations,” “the minimum release from Jim Woodruff Lock and Dam is 5,000 cfs [and] any basin inflow above 
5,000 cfs may be stored”); see also id. at 2-70 to 2-73 (describing RIOP operations); Ex. 39 at 17-23 (Bedient Rep.). 
72 Ex. 36 at 37-38 (Bedient Def. Rep.).  
73 Ex. 40 (US Drought Monitor data). 
74 Ex. 41 (NOAA Drought Annual 2012). 
75 Ex. 36 at 72-76 (Bedient Def. Rep.) (finding a relationship after analyzing over 80 years of precipitation and 
streamflow data).  



  

  20 

years.”76  The evidence thus shows that any lower streamflows into Florida are the result of these 

multi-year droughts, not Georgia’s consumptive use.77 

There is also some irony in Florida’s attempts to blame Georgia for reductions in 

streamflow.  The evidence will show that over the past several decades a material amount of 

Apalachicola River water has been lost entirely within Florida’s borders.  Since 1978, Florida’s 

contribution of flows to the Apalachicola River has declined from approximately 5,000-6,000 cfs 

to approximately 1,000-2,000 cfs.78  Florida does not contest this long-term decline.79  And as 

Florida’s percentage “share” of water contributed to the Apalachicola River has been shrinking 

over time, Georgia’s “share” has been increasing.80  In a very real sense, Florida is asking 

Georgia to make up for water that Florida has lost in the last 40 years. 

III. Florida Cannot Show Clear And Convincing Evidence That Georgia’s Water Use Is 
Inequitable. 

Beyond proving injury and causation, Florida must also prove that Georgia’s upstream 

water use is inequitable, which it cannot do.  The Court will closely evaluate the nature and value 

of Georgia’s uses, and can “decline[] to grant any relief … on the ground that the great benefit to 

[the upstream state] outweigh[s] the detriment to [the downstream state].”  Colorado I, 459 U.S. 

at 186; Kansas, 206 U.S. at 117 (denying relief notwithstanding “perceptible injury” where 

upstream use “transform[ed] thousands of acres into fertile fields”); Washington, 297 U.S. at 523 

(denying relief where remedy would injure upstream state with no benefit to downstream state).  

The evidence shows that Georgia uses water in the ACF Basin for highly beneficial purposes, 

                                                 
76 Hornberger Tr. 573:3-8; Ex. 42 at 18-19 (Hornberger Def. Rep.).   
77 Ex. 36 at 74-76 (Bedient Def. Rep.).  
78 Id. at 76-77.   
79 Fla. Reply in Support of Mot. in Limine to Preclude Expert Testimony of Dr. Bedient and Dr. Panday on “Lost 
Water” at 3-4 (Oct. 7, 2016). 
80 Ex. 36 at 78-79 (Bedient Def. Rep.). 
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supporting millions of people and billions in economic output. At the same time, Georgia has 

been a conscientious and effective steward of water resources. 

A. Georgia’s Water Consumption Is Plainly Equitable. 

There can be no dispute that Georgia uses ACF waters for highly beneficial purposes.  

ACF waters are the principal municipal and industrial water supply for the Atlanta Metropolitan 

Area, the ninth largest metropolitan area in the United States.81  Approximately 5.1 million 

citizens in Georgia rely on the ACF Basin for their daily water supply, including drinking, 

cooking, cleaning, and other everyday uses.82  As this Court has noted, “[d]rinking and other 

domestic purposes are the highest uses of water[,]” and “[a]n ample supply of wholesome water 

is essential.”  Connecticut, 282 U.S. at 673.  ACF Georgia is also home to many industries and 

businesses for which water is a key input, including manufacturing industries such as poultry 

processing and aircraft manufacturing, and green industries such as greenhouse production, 

landscaping, and horticultural services.  Together, those industries contribute nearly $13.5 billion 

to total Gross Regional Product (GRP) and employ nearly 50,000 people.83   

ACF waters are also the driving force behind Georgia’s agricultural industry, which is 

one of the largest and most productive in the Nation.  In 2013 alone, agricultural revenues in 

ACF Georgia from three key row crops (corn, cotton, and peanuts) were over $1 billion, and 

total agricultural revenues for the region exceeded $4 billion.84  ACF Georgia accounts for over 

25% of all peanut acreage nationwide, and grows nearly half of all cotton in the State, which is 

the nation’s second largest cotton producer.  Within the ACF Basin, substantial economic 

                                                 
81Ex. 49 at GA02451835 (Georgia’s Comments on Water Control Manual Update).  
82 Ex. 44 at Att. A, p.2 (4/29/2016 Metro District Memo); Ex. 45 at 16 (Mayer Rep.). 
83 Ex. 43 at 28-29 (Stavins Rep.). 
84 Id. at 30.   
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activity also depends on output from the agricultural sector, contributing an additional $687 

million per year to GRP.85   

Farmers must irrigate to ensure the viability of their crops and provide the agricultural 

commodities on which the State and our nation depend.  Without irrigation, farmers lack a 

reliable source of water for their crops, particularly during dry periods.  Even Florida’s 

agricultural irrigation expert agreed that “farmers using dryland farming are at an increased risk 

of low yields” and “face an increased risk of crop failure compared to farmers who irrigate.”86  

Another of Florida’s experts explained that crop yield “is extremely responsive to supplemental 

irrigation”87 and without irrigation, “complete crop failure” was possible.88  Crop yield data 

bears this out:  without irrigation, Georgia’s farmers would produce 51 percent smaller peanut 

yields, 78 percent lower cotton yields, and 93 percent lower corn yields during dry years.89  Even 

during normal years, both Georgia and Florida experts agree that yields from irrigated fields are 

significantly greater than yields from non-irrigated fields for all major row crops.90  

In comparison to the highly beneficial purposes to which Georgia puts the waters in the 

ACF Basin, Florida’s uses are relatively minor.  In 2014, the permanent population of the Florida 

portion of the ACF basin was less than 3% of the total population of the Basin, and ACF Florida 

accounts for less than 1% of the economic activity in the basin.91  Florida has relatively little 

agricultural activity in the ACF Basin.92  And there is no large metropolitan area in ACF Florida 

                                                 
85 Ex. 44 at Att. 2 (4/29/2016 Metro District Memo); Ex. 43 at 30-32 (Stavins Rep.). 
86 Bottcher Tr. 81:8-18.  
87 Hoogenboom Tr. 89:20-23. 
88 Id. at 117:20-118:1. 
89 Ex. 43 at 33 (Stavins Rep.) at 33.   
90 Ex. 46 at 16-17 (Irmak Rep.); Ex. 47 at 10 (peanuts), 18-19 (corn), 27-28 (cotton), 36-37 (soybean) (Hoogenboom 
Rep.). 
91 Ex. 43 at 22 (Stavins Rep.).   
92 Barr Tr. 254:13-15.  
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that must be supported.  Even the oyster industry Florida seeks to protect generates only between 

$5-8 million in revenue per year.93 

In light of Georgia’s highly beneficial uses, and Florida’s comparatively minor uses, 

Georgia’s consumptive water use is exceedingly reasonable.  ACF Georgia is home to 98% of 

the population in the ACF Basin, has 99% of the economic activity in the ACF Basin, 5 times the 

land area of ACF Florida, 80 times more employees than ACF Florida, 56 times the population 

than in ACF Florida, and a GRP that is 129 times larger than ACF Florida.94  Yet, Georgia 

consumes only a small fraction of the water available in the ACF system, and the vast majority 

of water flows through to Florida.  

What is more, there is no indication that Georgia’s water use will substantially increase in 

the near future.  Georgia’s projected water supply needs for the entire ACF Basin through 2040 

would amount to an increase in Georgia’s water use of only 62 cfs.95  The resulting decrease of 

streamflow at the state line during low-flow periods resulting from that increase would often be 0 

cfs, as a result of the Corp’s regulation of water in the Basin.96  Florida’s asserted fears of “ever-

increasing” water use by Georgia are therefore unfounded. 

B. Georgia Has Made Substantial Efforts To Conserve Water For Municipal 
And Industrial Purposes. 

Florida has struggled to make a case against Atlanta’s municipal and industrial 

conservation practices.  Florida has now dropped the sole expert it had retained to critique 

Atlanta’s conservation measures.  And for good reason: Georgia has invested heavily in 

comprehensive efforts to conserve water for municipal and industrial purposes. 

                                                 
93 Ex. 48 at 43 (Phaneuf Rep.).  Dr. Phaneuf also admits that the total annual revenue from the combined harvest of 
shrimp, crab, and finfish is only $4.5 million.   
94 Ex. 43 at 18, 22 (Stavins Rep.).  
95Ex. 36 at 7 (Bedient Def. Rep.).   
96 Id. at 54. 
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To begin, the vast majority of water that Georgia withdraws from the ACF Basin for 

municipal and industrial purposes is thereafter treated and returned to the system, after which 

that water is free to flow down the watershed.   The Metro Water District97 returns more than 

70% of the water it withdraws back to the ACF Basin.98  That is true even in drought years.  In 

2011, Georgia achieved a return rate of over 70% during one of the worst droughts in State 

history.99  Return rates are projected to reach 75% by 2050.100  Achieving those high return rates 

has been extraordinarily costly.  For example, Gwinnett County spent more than $1 billion to 

construct a water reclamation facility capable of returning 20 mgd of wastewater back to the 

Chattahoochee River and 40 mgd to Lake Lanier.101 

Georgia also has required all water systems and local governments within the Metro 

Water District to enact some of the most aggressive conservation measures adopted anywhere in 

the United States.  Those mandatory practices include: residential and commercials water audits; 

replacement of older, inefficient plumbing fixtures; award-winning education and customer 

outreach programs; low-flow retrofit kits for residential units; high-efficiency toilets in 

government buildings; multi-family high-efficiency toilet rebates; meters with point-of-use leak 

detection; and high-efficiency plumbing fixtures in new construction.102  Georgia requires 

rigorous water loss audits that must be validated by a third party.103  Additionally, the Metro 

Water District and other water providers in the ACF Basin implement increasing block rate, 

                                                 
97 The Metro Water District encompasses 15 counties and 92 separate municipalities in the metropolitan Atlanta area 
and is tasked by statute with preserving and protecting water resources.  The Metro Water District develops 
comprehensive regional and watershed specific water resource plans to be implemented by local governments. 
98 Zeng Tr. 632:7-11; Ex. 45 at 15 (Mayer Rep.); Ex. 49 at GA02451997- GA02451998 (Georgia’s Comments on 
Water Control Manual Update).   
99 Zeng Tr. 523:19-23.   
100 Id. at 42:24-44:8. 
101 Ex. 45 at 51 (Mayer Rep.). 
102 Id. at 80:4-14, 695:7-18; Ex. 50 at GA02451936 (1/11/2013 Gov. Deal letter); Ex. 45 at 58-59 (Mayer Rep.). 
103 Ex. 45 at 26 (Mayer Rep.).   
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conservation pricing—an important practice reducing overall water use.104  These forward-

looking measures have been supported by billions of dollars of investment by local governments 

and water suppliers in the Atlanta metropolitan area.105 

Georgia has also implemented drought-management rules designed to reduce M&I water 

use during periods of severe drought.  Those rules establish pre-drought mitigation strategies106 

and set forth graduated increases in restrictions based upon the level of severity of a drought.107  

Georgia has not hesitated to utilize these tools.  For example, during the 2007-2009 drought, 

Georgia ordered an almost total outdoor watering ban108 and mandatorily required all water 

suppliers in the Atlanta region to reduce their use by 10%.109  Georgia updated the drought rules 

in 2015 to incorporate additional pre-drought mitigation strategies; a drought declaration 

process; a menu of drought response strategies; and a drought response committee.110  

In 2010, Georgia enacted the Water Stewardship Act, which supplemented the Metro 

District’s water conservation and efficiency programs and was designed “to create a culture of 

water conservation in the state of Georgia.”111  The Stewardship Act required local governments, 

public water systems, and state agencies to adopt permanent outdoor water use restrictions, 

increased block rate pricing for all residential customers, and required sub-metering in all new 

buildings and annual water loss audits for public water systems statewide.112  

As a result of these conservation measures, M&I water usage in the Metro Water District 

has dropped dramatically—both in terms of total consumptive use and per capita use.  Total M&I 

                                                 
104 Mayer Tr. 231:19-24; Kirkpatrick Metro District 30(b)(6) Tr. 49:10-15; Ex. 45 at 61 (Mayer Rep.).   
105 See Ex. 51 at GWNT-DWR0012553 (2009 Summary of Water Conservation). 
106 Ex. 52 (2003 Georgia Drought Management Plan). 
107 Ex. 53 at GA00081536- GA00081539 (Ga. Comp. R. & Regs. R. 391-3-30-.01-08). 
108 Ex. 54 at FL-ACF-02640133 (9/28/2007 Press Release).  
109 Ex. 55 at GA01210159 (10/23/2007 Press Release).  
110 Ex. 53 (Ga. Comp. R. & Regs. R. 391-3-30-.01); Ex. 56 (12/30/2014 Turner memo). 
111 Ex. 57 at § 1 (S.B. 370). 
112 Id. at §§ 2-3, 10. 
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consumptive use decreased from 1994 to 2013 in the Metro District, even as the population more 

than doubled over the same period.113  Per capita water use in the Metro District has also 

declined rapidly since 2000—dropping from 155 gallons per capita per day (GPCD) in 2000 to 

98 GPCD today.114  Per capita water use in the Metro District is lower than Florida’s per capita 

rate in the ACF Basin, in Jacksonville, and in Tampa.115  Florida’s own expert, Dr. Dracup, 

acknowledged in his deposition that “something below a hundred gallons per day per capita” 

would indicate that “water conservation measures are being appropriately implemented.”116  

With per capita use in Atlanta at 98 GPCD, Florida decided not to bring Dr. Dracup to trial.  

In light of these efforts, Georgia has emerged as a national leader in public water supply 

management.  In 2012, the Alliance for Water Efficiency gave Georgia the highest score given to 

any state nationally for water conservation and efficiency, while Florida earned a “C”.117  

Georgia also leads the nation in progress on auditing of public water systems,118 and has been 

recognized as a leader for its water conservation, education, and customer outreach programs.119 

C. Georgia Has Made Substantial Efforts To Conserve Agricultural Water 
Resources. 

Georgia also has taken a number of wide-ranging, large-scale, and proactive measures to 

enhance management and conservation of agricultural water resources.  Throughout discovery in 

this case, Florida has repeatedly cited a number of documents and public statements indicating 

that Georgia was aware of potential water management issues in the Lower Flint River Basin by 

the late 1990s.  Florida ignores, however, what happened next: Georgia promptly took a series of 

                                                 
113 See Mayer Tr. 88:12-90:23, 102:12-19.   
114 Id. at 95:29-97:9, 101:10-102:6; Ex. 45 at 17-19 (Mayer Rep.).   
115 See Mayer Tr. 67:2-23; 74:20-76:19. 
116 Dracup Tr. at 132:12-18. 
117 Ex. 58 (State Scorecard). 
118 Ex. 59 at 45-46 (Water Audits in the United States). 
119In 2015, the Metro District was awarded the prestigious 2015 EPA WaterSense Excellence in Education and 
Outreach award.  See Ex. 60. 
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proactive and reasonable actions in response to these potential issues and developed a regime of 

comprehensive and effective water management in the ACF Basin. 

In the late 1990s, signs emerged that, during times of extreme drought, agricultural 

pumping in ACF Georgia could have an impact on water levels in the Flint River.  At the time, 

the evidence was uncertain.  Very few scientists had studied the issue; the hydrologic models 

available were rudimentary; there were no precise studies of the amount of irrigated acreage in 

the ACF Basin; agricultural water uses were unmetered and estimates of total agricultural water 

use were often overstated; and the interaction and impacts of groundwater pumping to surface 

water flows was not fully understood.120  Nonetheless, Georgia quickly implemented a process to 

comprehensively and scientifically study agricultural water use in the ACF Basin, while also 

taking steps to better conserve and manage water resources. 

That multi-year process had two primary components.  First, Georgia’s Environmental 

Protection Division (EPD) placed a moratorium on new agricultural groundwater and surface 

water permits in the ACF Basin.121  The moratorium, which prohibited any new permits in areas 

where streamflow was considered most sensitive to agricultural withdrawals, lasted for over six 

years.  Second, Georgia initiated a Sound Science Study to better understand the impact of 

agricultural irrigation on surface water flows.122  The Sound Science Study brought together 

technical experts, policymakers, farmers, environmental groups, and other stakeholders in a 

collaborative process that lasted several years.  Georgia hired contractors to map irrigated 

acreage; collected data on irrigation application amounts for different crops and climatic 

conditions; measured distributions of agricultural water use; worked with USGS to study the 

                                                 
120 See Ex. 61 at USGS-0020249, USGS-0020260-USGS0020265 (Torak, Water Availability and Competing 
Demands) (explaining that the Torak and McDowell (1996) model was outdated but USGS working to fill data gaps 
and develop model to improve understanding of groundwater and surface-water interaction). 
121 Reheis Tr. 34:8-37:3.   
122 Reheis Tr. 288:19-290:3; Cowie Tr. 473:1-21.    
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hydrology of the region; commissioned the development of an advanced hydrologic model to 

study the impact of groundwater pumping on streamflows; and evaluated numerous conservation 

practices and irrigation efficiency measures.123 

While the moratorium was in place and the Sound Science Study was underway, Georgia 

took other steps to improve conservation in the ACF Basin.  In 2000, Georgia passed the Flint 

River Drought Protection Act (“FRDPA”), which empowered the Director of EPD to issue a 

prediction of “severe drought conditions” by March 1st of each year, and to administer an 

auction whereby farmers may voluntarily agree not to irrigate in return for monetary payments.  

EPD conducted auctions pursuant to the FRDPA in both 2001 and 2002, which resulted in the 

removal of 33,000 and 40,000 acres from irrigation, respectively, at a combined cost of $10 

million.124  Policymakers had mixed views on the effectiveness of the auction process in the 

FRDPA, and Georgia ultimately amended the Act in 2014 with the goal of improving it.  In the 

meantime, Georgia pursued other, more efficient programs to address conservation. 

Building on the FRDPA, in 2003 Georgia passed legislation requiring the installation of 

flow meters on irrigation withdrawals.125  Georgia has invested more than $22 million in 

metering efforts under the Agricultural Water Metering Program, and over 11,000 meters have 

been installed throughout the state, including over 4,000 in the ACF Basin.126  In addition to 

providing a benefit to growers, who can use this knowledge to better plan their irrigation 

activities, the agricultural metering data has been used for water planning and policymaking. 

In 2006, after years of careful study and development, Georgia’s Sound Science Study 

culminated with the Flint River Basin Regional Water Development and Conservation Plan 

                                                 
123 Ex. 62 at GA00185754-755, GA00185783-792 (2006 Flint River Regional Water Plan). 
124 Ex. 63 at GA00201026 (Summary of FRDPA Auctions).   
125 Ex. 46 at 60-61 (Irmak Rep.).  
126 See id.; Ex. 64 at 11 (Torak, Summary of Georgia Agricultural Conservation and Metering Programs)); Ex. 65 
(USGS, GA Agricultural Water Conservation and Metering Program); Ex. 66 (GSWCC Metering Program).   
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(“FRB Plan”).  The FRB Plan divided the Basin into different “zones” based on hydrologic 

sensitivity to groundwater withdrawals.  After the issuance of backlogged permits, applications 

for new irrigation permits were severely restricted in the most sensitive zones, termed “Capacity 

Use Areas,” and remain so to date.  New or modified permits in the remaining zones were 

required to implement a suite of advanced conservation protections, including end-gun shut-off 

switches, which prevent center pivot irrigation of non-cropped areas; leak prevention and repair 

plans; pump-safety shutdown switches; rain-gage shut-off switches; and low-flow protection 

plans that mandated cessation of irrigation during extreme drought conditions.127  

Georgia has also implemented mandatory statewide and regional water planning, which 

requires regional councils—including councils located in the ACF Basin—to devise water 

management plans and update those plans every five years.  Those plans, which are compiled 

with the support of expert technical consultants and policymakers, seek to identify the amount of 

water available in a given region, the amount of water that is projected to be required for 

agricultural or other uses, and management and conservation practices that will help use water 

resources efficiently.  The first state plan was completed in 2008 and the first regional planswere 

completed in 2011.  Currently the regional councils are in the initial five-year process of 

reviewing and revising their regional water plans.128 

 Georgia has also implemented aggressive efficiency requirements for irrigation 

equipment in the ACF Basin.  As mentioned above, the FRB Plan requires all irrigation systems 

in Conservation, Capacity, or Restricted Use areas to implement efficiency measures.  Georgia 

has also passed legislation mandating that all center-pivot irrigation systems—by far the most 

                                                 
127 See Ex. 62 at GA00185768-70 (2006 Flint River Regional Water Plan). 
128 Masters Tr. 696:3-24. 
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common irrigation systems—be at least 80% efficient.129  These efforts have worked.  Currently, 

farmers in the Lower Flint River Basin use low pressure irrigation systems to irrigate over 90% 

of the irrigated acreage in the region.130  In the most hydrologically sensitive areas, farmers use 

low pressure irrigation systems to irrigate 93% of irrigated acreage.131  

Georgia also makes numerous resources available to help farmers manage their irrigation 

systems more efficiently.  The State has invested millions in a Mobile Irrigation Lab program, 

which (at no cost to farmers) audits the uniformity of farmers’ center pivot irrigation systems and 

subsidizes the costs of retrofitting those systems to achieve greater efficiency.132  Georgia has 

completed over 460 irrigation system retrofits, covering over 40,000 irrigated acres.  Georgia has 

also funded institutes like the University of Georgia Extension, which has had over 250,000 face-

to-face contacts with farmers and overseen 1,740 hours of farmer training;133 the Georgia Water 

Planning & Policy Center, which provides technical assistance and educational outreach to 

farmers and helps them access USDA programs; and the Flint Soil and Water Conservation 

District, which has has helped farmers implement conservation measures on over 200,000 acres.  

 Georgia’s aggressive agricultural conservation efforts have continued in recent years.   

Significantly, during the historic 2012 drought, Georgia reinstituted a moratorium on new 

agricultural water withdrawal permits, including new permits for withdrawals from the Floridan 

aquifer or from surface waters in critical areas.134  That suspension is still in effect today, and 

there is no reasonable prospect of the moratorium being lifted in the future.  As a result, irrigated 

acreage from the Floridan aquifer and surface-water sources in the most-critical areas of the ACF 

                                                 
129 See Ex. 46 at 63 (Irmak Rep.); Cowie Tr. 567:9-25; O.C.G.A. § 12-5-546.1(b).   
130 See Ex. 46 at 74 (Irmak Rep.); Ex. 67 (LF Mapping.pptx). 
131 See Ex. 46 at 73-74 (Irmak Rep.); Ex. 68 (GWPPC Mapped Pivtos_Flint Basin.xlsx). 
132 See Ex. 46 at 64-71 (Irmak Rep.); Eigenberg Tr. 46:20-47:2, 191:15-192:10.   
133 See Ex. 46 at 84 (Irmak Rep.).   
134 Ex. 69 at GA00043929 (Suspension Announcement).  
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Basin are effectively capped going forward, protecting against future growth.  Moreover, in 2014 

Georgia enacted new legislation creating new efficiency requirements for irrigation systems in 

the Lower Flint Basin and giving EPD the authority to protect stream flows generated from state-

sponsored augmentation projects.135 

 Those efforts have had meaningful impacts on agricultural water use in ACF Georgia.  

Combined acreage irrigated from surface water and Floridan Aquifer sources in ACF Georgia 

has declined since 2004; irrigation efficiency has improved; and the streamflow impact of 

agricultural water use has remained relatively constant.  At the same time, crop yields have 

increased as Georgia farmers have become more efficient users of water resources.136  Taken 

together, the initiatives discussed above demonstrate that Georgia has taken a reasonable, 

responsible, and conscientious approach to agricultural water conservation. 

IV. Florida’s Proposed Remedies Will Not Redress Its Alleged Harms, Will Impose 
Extreme Costs, And Cannot Be Imposed Without The United States As A Party. 

Even if Florida could prove injury, causation, and inequitable use, it still would bear the 

burden of proving (1) that its proposed remedies will redress its alleged harms; and (2) that the 

benefits of its proposed remedies substantially outweigh the harms they will do to Georgia.  See 

Colorado I, 459 U.S. at 187.  If Florida cannot prove both of these elements by clear and 

convincing evidence, the Court will deny relief, as it has in past cases.  Kansas, 320 U.S. at 385-

86 (denying relief, in part, because “[b]efore the developments in Colorado consequent upon 

irrigation were to be destroyed or materially affected, Kansas must show not merely some 

technical right but one which carried corresponding benefits.”); Washington, 297 U.S. at 523 

(denying WA’s requested relief, in part, because “[t]o limit the long established use in Oregon 

would materially injure Oregon users without a compensating benefit to Washington users”). 
                                                 
135 See Ex. 70 at GA00305431 (2014 FRDPA amendments). 
136 Ex. 46 at 145-49 (Irmak Rep.). 
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Both at trial and in post-trial briefing, Georgia will renew its argument and seek dismissal 

on the ground that the United States is a necessary and indispensable party that cannot be 

feasibly joined under Rule 19.  In denying Georgia’s motion to dismiss on this issue, the Special 

Master found that Georgia and the United States had made a “persuasive case that the United 

States is a party required to be joined if feasible” under Rule 19(a),137 but nonetheless held that 

the case could proceed “in equity and good conscience” under Rule 19(b) because, at the 

pleading stage, it was “possible” that Florida could obtain adequate relief through a cap on 

Georgia’s consumptive water use that would not affect the United States’ operations in the ACF 

Basin.138  The Court cautioned, however, that Florida would have to meet its burden of proof on 

that issue at trial: “Having voluntarily narrowed its requested relief and shouldered the burden of 

proving that the requested relief is appropriate, it appears that Florida’s claim will live or die 

based on whether Florida can show that a consumption cap is justified and will afford adequate 

relief.”139  Florida cannot make either showing.  The consumption caps proposed by Florida are 

so costly to Georgia, and result in so few benefits to Florida, that they are neither “justified” nor 

“equitable.”  And in any event, those caps—without the United States as a party—will not 

provide Florida meaningful relief from the harms it alleges. 

Florida’s experts have proposed draconian restrictions on Georgia’s water use.  Dr. 

Sunding—Florida’s lead economist—has proposed a number of drastic remedy scenarios, 

including scenarios (using his calculations) that would require Georgia in “dry” years to reduce 

irrigation of row crops by up to 71% and proposals that require Georgia to reduce outdoor 

domestic water use from anywhere between 20-75%.140  Dr. Sunding believes (inaccurately) that 

                                                 
137 Order on State of Georgia’s Motion to Dismiss (June 19, 2015) at 8. 
138 Id. at 11-15. 
139 Id. at 13. 
140 Ex. 71 at 9, 75, 78 (Sunding Rep.); Ex. 72 at 2, 4 (Sunding Def. Rep.).   
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those scenarios could generate between 1,000-2,000 cfs in additional streamflow in peak summer 

months—amounts that sometimes exceed Georgia’s total consumptive use in those months.  

Indeed, according to Florida’s own experts, even completely eliminating all agricultural 

irrigation from surface water and groundwater in Georgia could not generate the peak summer 

flows that Dr. Sunding’s claims to achieve.141  Dr. Flewelling, another Florida expert, has 

proposed similarly draconian remedial scenarios.  He proposes reducing total agricultural 

irrigation by 50%, eliminating half of all man-made small impoundments, and eliminating all 

interbasin transfers.142  He also proposed a scenario that would require banning irrigation on 

150,000 acres in two watersheds that are critical to agricultural productivity in the basin.143   

Unsurprisingly, the costs of those potential remedies are staggering.  Two scenarios 

proposed by Dr. Sunding, which solely focus on agricultural water use, would cost Georgia 

between $205-$335 million each time the proposed restrictions are imposed.144  Combining 

those agricultural water-use reductions with certain reductions in municipal and industrial water 

use proposed by Florida would cost Georgia $433 million when restrictions are imposed.145  And 

a final scenario proposed by Dr. Sunding—which he suggests would generate 2,000 cfs in 

streamflow—would cost billions.  Dr. Flewelling’s scenarios, particularly his proposal to 

eliminate interbasin transfers, are similarly costly.  These staggering impacts would dwarf any 

potential benefit to Florida, even if they did actually generate the streamflow Florida claims.   

But Florida’s proposals will not generate nearly the amount of water that Florida 

believes.  Dr. Sunding estimates that three of his scenarios will increase peak summer 

                                                 
141 Dr. Langseth testified that eliminating all agricultural pumping from surface water in the entire basin and 
eliminating all groundwater irrigation considered by Dr. Sunding would result in a peak summer streamflow of 
1,231 cfs (636 cfs from surfacewater and 595 cfs from groundwater). See Langseth Tr. 869:1--870:9, 875:3-16. 
142 Ex. 73 at 38 (Flewelling Rep.). 
143 Id. at 39. 
144 See Ex. 43 at 52, 54-60 (Stavins Rep.).   
145 See id. at 53.   
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streamflows by 1,000 cfs.  Georgia’s analysis, however, shows that his measures would increase 

streamflows by only around 616-682 cfs.146  Indeed, it would not be possible to generate 1,000 

cfs increase in peak summer streamflows even if all row crop irrigation in ACF Georgia were 

eliminated in a dry year.147  Dr. Sunding’s purported benefits from M&I conservation are 

similarly impossible to achieve.  Dr. Sunding testified that certain M&I conservation measures 

could generate 546 cfs in peak summer streamflows.148  But even Florida’s consumptive use 

expert found that that eliminating all M&I use throughout the entire ACF basin would have had a 

maximum impact of 468 cfs in the peak drought month of June 2011.149  

Florida’s proposed remedies also suffer from a much more fundamental problem: They 

will not lead to material increases in flows at the state line—at least without the Corps 

participating as a party in this case.  Georgia’s expert performed hydrologic modeling of 18 

potential remedial scenarios using the Corps’ ResSim model.  That analysis shows that even 

significant reductions in Georgia’s consumptive use would not materially increase state-line 

flows during many summer and fall months in dry years, because the Corps would offset any 

increases in Flint River flows with decreased releases from reservoirs on the Chattahoochee 

River.150  The same is true with respect to Dr. Sunding’s scenarios purporting to generate 1,000 

cfs additional streamflow in peak summer months.  Even assuming Dr. Sunding’s scenarios 

could generate 1,000 cfs in additional streamflow, given how the Corps manages the integrated 

system of reservoirs to achieve multiple project purposes, a 1,000 cfs increase in Flint River 

flows would not materially increase flows in the state line in peak summer months.151  

                                                 
146 See Ex. 43 at 52-53 (Stavins Rep.).   
147 Id. at 78.   
148 Ex. 72 Table 1 at 2 (Sunding Def. Rep.).  
149 Flewelling Tr. 363:17-23.  
150 Ex. 36 at 60-69 (Bedient Def. Rep.).  
151 Id. 
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 Florida’s expert reached the same conclusion.  Dr. Hornberger—Florida’s expert on the 

“hydrological impacts” of Georgia’s water use—performed modeling using his modified version 

of ResSim.  That modeling showed that even draconian reductions in Georgia’s water use 

would not materially increase state-line flows during many low flow months of dry years as a 

result of the Corps’ management of ACF dams and reservoirs.152  Dr. Hornberger admitted that, 

when he modeled a scenario in which Georgia’s agricultural water use was reduced by over 50%, 

his results showed multiple months in which state-line flows did not increase at all.153  Dr. 

Hornberger decided not to report these results in his expert report, but they were buried in his 

backup materials and they confirm Georgia’s position and undermine Florida’s.154   

These findings are not surprising and, indeed, were presaged by Georgia at the outset of 

this case: reductions in Georgia’s consumptive use do not cause increased flows at the state line 

in the summer months of dry years because of the significant role the Corps plays in managing 

water resources in the ACF Basin.155  Releases from Georgia into Florida are tightly controlled 

by the Corps according to a precise set of rules and a careful balance of multiple federal project 

purposes.  In dry times, that ensures Florida a 5,000 cfs minimum flow.  Under the Corps’ 

protocols, any additional water saved by reductions in Georgia’s water consumption (at least 

during dry times) would be stored in upstream reservoirs and not passed through to Florida.156   

                                                 
152 Hornberger Tr. 417:11-418:1.   
153 Id.   
154 Id. at 415:21-416:5. 
155 Ex. 36 at 60-69; 69-71, 101 (Bedient Def. Rep.).   
156 See, e.g., Ex. 74 at ACE-0118072 (12/7/2007 Brandt email) (“Once the determination is made to exercise the 
trigger, releases from Jim Woodruff Dam would be made to meet the 4,500 cfs minimum flow, and storage of 
inflows above the 4,500 cfs would occur.”); Ex. 75 at ACE-0118126 (explaining that basin inflow “is all stored in 
W.F. George” during certain times); Ex. 76 at ACE-0118593 (Corps biologist stating that the Corps “intend[s] to 
store basin flows greater than 5,000 cfs if conditions permit….“[D]ue to the continuing drought we believe it is 
prudent to recover the storage as opportunities present themselves.  Recovery of storage will assist us in continuing 
to augment flows to meet the 5,000 cfs minimum release requirement at Jim Woodruff Dam in support of listed 
mussels.”). 



  

  36 

 The only way to deliver reliable or meaningful increases above 5,000 cfs during these 

times would be to change the Corps’ operational protocols—and that cannot happen as long as 

the United States is not a party to this case.  Indeed, when Florida’s expert on Corps reservoir 

operations, who has over 30 years of experience with management of federal reservoir projects, 

was directly asked whether the Corps would have to be involved in delivering a predictable flow 

to Florida, he answered: “I don’t see how else you would do it.”157  Florida’s expert also testified 

that “because the Corps operates the Woodruff Dam and that’s what releases the water into 

Florida, there would probably need to be some involvement of the Corps.”158  And, like the other 

Florida experts who acknowledged the truth, Mr. Barton was dropped from Florida’s witness list 

and will not be coming to trial.  

To be sure, there are limited circumstances in which, under the Corps’ operating rules for 

the reservoirs, increases in flow entering the reservoir system would lead to some increases in 

flows at the state line. However, this would almost always occur during high-flow months when 

water is already plentiful, and even those times are difficult, if not impossible, to predict.159  

There is no evidence that increased flows would occur during dry times or times of drought—

when Florida claims to need the water most.  For example, under hydrological conditions of 

2007 (which was a drought year), Florida would receive no additional state-line flow for 273 

days of the year, and the full benefit of any increase in only 19 days in the summer and fall 

months.160  Under the hydrology of 2012 (another drought year), Florida would receive no 

additional state-line flow for 307 days of the year, and would not receive any benefit during the 

                                                 
157 Barton Tr. 205:14-20. 
158 Id. at 204:6-16. 
159 Ex. 39 at 26 (Bedient Rep.).  
160 Id. at 25. 
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summer and fall months.161  Such unpredictable flows do not provide the kind of reliable remedy 

that equitable apportionment cases demand.  Those cases ask whether the plaintiff state can be 

assured streamflows which are “fairly constant and dependable.”  Wyoming v. Colorado, 259 

U.S. 419, 480, 483-84 (1922).  Without the United States as a party, however, there is no way to 

assure Florida a “constant” or “dependable” increase in flow. And there is, moreover, a virtual 

assurance that Florida will not get a dependable increase in flow—or any increase in flow—

during the times that it claims to need it most.   

In addition to the infrequency and unpredictability of these impacts, Florida has no 

evidence—much less clear and convincing evidence—that short-term flow increases across the 

state line would redress the ecological harms of which it complains.  That is true both with 

respect to the Apalachicola Bay and the Apalachicola River. 

Florida has put forth no evidence showing that consumption caps on Georgia’s water use 

would improve the ecology of the Apalachicola Bay.  In fact, Florida’s own expert found that 

cutting Georgia’s agricultural consumption by 50% and halting all interbasin transfers would 

result in only a 1-3 part per thousand (ppt) change in salinity in East Bay (a portion of the 

Apalachicola Bay),162 an ecologically insignificant amount.163  Those same measures would 

result in less than 1 ppt change during the drought years of 2007 and 2012, the years in which 

Florida alleges its oyster industry suffered most. 

No evidence proves, or even suggests, that such small changes in salinity levels would 

increase the population of oysters or in any other species in the bay.  Florida’s oyster biologist 

did not attempt to analyze what effect, if any, Florida’s proposed remedies would have on overall 

                                                 
161 Id. at 28.  
162 See Greenblatt Tr. 182:1-16.  
163 Ex. 33 at 115 (Menzie Rep.); id. App C at C-15.  
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oyster abundance in the Bay.164   Instead, his model evaluated only the counter-factual scenario 

where Georgia consumes no water at all.165  In addition, Florida’s expert on fish species in 

Apalachicola Bay failed to analyze any remedy or conservation scenario.166  Thus, Florida will 

present no evidence of the effect of realistic reductions in Georgia’s water use on the Bay’s 

oyster or fish populations.  Id.  Georgia’s experts, in contrast, have determined that even 

increasing streamflows by 1,000 cfs in peak summer months (as Dr. Sunding proposes) “would 

not have significant ecological benefits for the Apalachicola Bay.”167  Florida has no evidence to 

contradict that determination. In fact, Florida’s Bay biology expert and one of its state employees 

admitted that it was impossible to quantify precisely what salinity level would be desirable for any 

species in Apalachicola Bay.168 

Florida also has not put forth evidence showing that consumption caps on Georgia’s 

water use would improve the ecology of the Apalachicola River.  Florida’s riverine expert will 

offer no opinion on whether any of Florida’s proposed remedies would have a material impact on 

the population of any species in the Apalachicola River region.169  And even under Florida’s 

amorphous and expansive concept of “harm,” Florida’s own expert found that cutting Georgia’s 

agricultural consumption by 50% would improve the number of “flow days” by miniscule 

                                                 
164 White Tr. 51:24-53:9; Ex. 16 at 57-58 (Lipcius Rep.) (observing that because Florida’s oyster experts did not 
evaluate the proposed remedy scenarios, the State of Florida does not have a “modeled estimate of the effect of 
practical reductions in water use upon the Apalachicola Bay oyster population”).   
165 Ex. 77 at 12 (White Rep.).   
166 Jenkins Tr. 330:21-331:3.   
167 Ex. 33 at 115 (Menzie Rep.); see also id. App. C, C-15; Figure C-7 (increasing freshwater inflows into the Bay 
by 1,000 cfs would have a negligible impact on salinity in Apalachicola Bay and that even that negligible change in 
salinity is “dwarfed” by natural variability in the system).   
168 See Jenkins Tr. 206:7-11 (“Q: And, likewise, you cannot tell me, as you sit here today, what value of salinity 
change impacts the nursery function for any species in East Bay? A: Precisely. I cannot.”); Edmiston Tr. 73:4-12 
(“The fish move around to the salinities and habitats they prefer natural variability is so great in the system that is is 
impossible to set a number.”). 
169 Allan Tr. 469:10-21.   
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amounts (on the average of just a few days per year over 16 years) and in some cases could 

actually increase “harm,” as Florida defines that concept.170  

Moreover, for years prior to this litigation, Florida told federal courts that the Corps was 

the primary cause of the same injuries it alleges in this case, and that changes to the Corps’ 

operating procedures were necessary for those injuries to be fully redressed.  For example, 

Florida told the Supreme Court in a related case that “[w]hen the Corp structures its operations to 

retain water in Lake Lanier,” that has “devastating consequences for the ecology and species of 

the Apalachicola River and Bay,” such as by “eliminate[ing] those water bodies’ hydrologic 

connections to stream and marshland habitats … and increase[ing] salinity in the Bay.”171  In 

addition, Florida argued to the U.S. District Court of the Middle District of Florida that “the 

Corps’ exercise of discretion was a ‘factual cause’” of its alleged injuries, because “the 

devastation of the listed mussels and the negative impact on the spawning by Gulf sturgeon 

would not have occurred … but for the Corps exercising its discretion to hold water in storage in 

Lake Lanier.”172  Florida has also argued in numerous letters to the Corps that “the Corps’ 

operation of dams, reservoirs and related facilities … currently affects and will continue to 

affect” natural resources in the Apalachicola Region, and cited the very same injuries Florida 

alleges here, including harm to oysters, Gulf sturgeon, mussels, river-floodplain animals and 

vegetation, and Apalachicola Bay fisheries and estuaries.173  Florida has thus admitted time and 

again, before multiple federal courts and agencies, that the Corps was the primary cause of its 

injuries, and that changes to Corps operations are necessary to redress those injuries.  Florida 

cannot walk away from those admissions now because it finds it convenient to do so. 

                                                 
170 Id. 463:24-464:7; 465:11-466:16. 
171 Ex. 78 at 29 (Tri-State Water Rights Cert. Petition). 
172 Ex. 79 at 42 (Fla. Response in Tri-State Water Rights Litig.).  
173 See Ex. 80 at FL-ACF-02427524 (6/12/2007 Fla. Letter to Corps); see also Ex. 81 at FL-ACF-02427485 (Jan. 6, 
2005 Fla. Letter to Corps).  
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In short, Florida has no evidence that any meaningful ecological benefit will result from 

placing a cap on Georgia’s upstream consumption of water.  The benefits of Florida’s proposed 

remedies are speculative and uncertain, whereas the costs those remedies would impose on 

Georgia are certain and substantial. 

CONCLUSION 

Florida will not be able to prove its case a trial.  Discovery has shown that Florida does 

not have clear and convincing evidence that (1) it is suffering real and substantial ecological 

injury caused by Georgia’s water use; (2) Georgia’s water use is inequitable; or (3) its injuries 

would be redressed by a remedy that is possible without the participation of the Corps as a party, 

or that is justified in light of the substantial costs it would impose on Georgia.  Accordingly, 

Florida’s request for an equitable apportionment must be denied. 

 Respectfully submitted, 
 
/s/ Craig S. Primis               _ 
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Introduction 

Oyster Resource Assessment Report 
Apalachicola Bay 2011 

Department of Agriculture and Consumer Services 
Division of Aquaculture 

The Florida Department of Agriculture and Consumer Services (FDACS) shares responsibility 
for managing oyster resources in Apalachicola Bay with the Florida F ish and Wildlife 
Conservatio n Commission (FWC); more specifically, the Division of Aquaculture manages 
oysters from both resource development and public health protection perspectives. This report 
summarizes oyster resource surveys conducted by the Div ision of Aquaculture from 2009 
through September, 2011. 

Fisheries Statistics 

Since 1980, reported landings in Florida ranged from about 1 to 6.5 million pounds of meats: 
highest landi ngs were reported in the early 1980s, around 6.5 million pounds. Apalachicola Bay 
accounts for about 90% of Florida 's landings and about 9% of the landings from the Gulf of 
Mexico (2000-2008 average). Reported oyster landings from Apalachicola Bay for 2010 were 
approximately 1 .9 million pounds of meat, representing a decline in landings from 2009 (Table 
1 ). Dockside value for oysters fi·om Apalachicola Bay was about 5.6 million dollars in 20 l 0. 

Table 1. Oyster Landings in Apa lachico la Bay, Florida 

Year Pounds Number AB Oyster Bags/ 
(Meats) of Trips Harvesting Trip 

( 
Reported Licenses 

2000 2,327,402 25,550 958 13.9 
2001 2,333,968 25,26 1 I, 135 14. 1 
2002 1,725,776 20,294 9 14 13.0 
2003 1,449,890 18,467 759 12.0 
2004 I ,502,056 17,692 7 19 12.9 
2005 I ,260,996 12,663 7 14 15.2 
2006 2,127 ,049 22,644 916 14.3 
2007 2,645 ,359 29, 104 1,1 42 13.9 
2008 2,238 ,482 27,603 1, 168 12.3 
2009 2,695 ,701 39,942 1,433 10.2 
2010 1,9 16,155 3 1,984 1,909 9. 1 

Oyster landings appear to be correlated with three pri mary variables; resource availability, 
fishing e ffort , and market dema nd. Most recently, fishing effort and market demand have been 
highly variable due to economic instability and concem s associated with the Deep Water 
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Horizon (DWH) oil spill incident. In 2010, oystermen reported 31 ,984 trips and the number of 
Apalachicola Bay Oyster Harvesting Licenses reached J ,909, the highest number of licenses sold 
since the license was created. Landings per trip have declined from about 15 bags per trip in 
2005 to about 9.1 bags per trip in 2010, and show an inverse correlation with the number of 
ABOHL sold. 

Oyster Resource Assessments 

The Division has conducted oyster resource surveys on the principle oyster-producing reefs in 
Apalachicola Bay since 1982. This information is used by resource managers to reliably predict 
trends in oyster production ; to monitor oyster population dynamics, including recruitment, 
growth, natural mortality, standing stocks; and to determine the impacts of climatic events such 
as hurricanes, floods, and droughts on oyster resources. 

Continuous monitoring and data analyses have allowed resource managers to develop a scale 
using defined sampling protocol to determine the relative condition of oyster resources based on 
estimated production parameters. The Standard Oyster Resource Management Protocol 
(SORMP) provides that estimated production exceeding 400 bags of oysters per acre is applied 
as an indicator of healthy oyster reefs capable of sustaining commercial harvesting. 
Accordingly, oyster populations are 1) capable of supporting limited commercial harvesting 
when stocks exceed 200 bags/acre, 2) below levels necessary to supp01t commercial harvesting 
when stocks fall below 200 bags/acre, and 3) considered depleted when marketable stocks are 
below I 00 bags/acre. Generally, production from Cat Point Bar has been the most accurate 
indicator of oyster production in Apalachicola Bay, but East Hole Bar and St. Vincent Bar arc 
also reliable indicators of the condition of oyster resources throughout the Bay. This scale forms 
the basis for the Standard Oyster Resource Management Protocol provided in Subsection 68B-
27.017, Florida Administrative Code, which has been used as the criteria for setting the number 
of harvesting days in the Winter Harvesting Season in Apalachicola Bay. 

Subsection 68B-27.017(2)(a), Florida Administrative Code, provides that oysters may be 
harvested for commercial purposes on any day of the week fi·om November 16 to May 31 of 
each year when the Bay is not closed for public health purposes and when the oyster resources 
on Cat Point Bar or Easthole can sustain a harvest of 300 bags of oysters per acre. The 
Executive Director of the FWCC signed an Executive Order that allowed commercial harvest of 
oysters from Apalachicola Bay seven days a week beginning September I, 20 I J, contingent 
upon the SORMP. Under the protocol, oyster abundance (standing stocks of legal size oysters) 
must be sufficient to sustain a harvest of 300 bags of oysters per acre on Cat Point and East Hole 
Bars. 

This action was taken, in part, to accommodate commercial oyster fishermen for time on the 
water harvesting that was decreased as a result of recent management practices to enhance public 
health protection. These practices, consistent with national Vibrio vuln{/lcus reduction criteria, 
imposed more stringent limitations on harvesting times from April through November. 

The Division of Aquaculture conducted oyster resource assessments on the commercially 
important oyster reefs in Apalachicola Bay during August and September, 20 I I. Results of these 
assessments indicated that estimated production on Cat Point Bar ( 417 bags per acre) exceeded 
the level provided in the Standard Oyster Resource Management Protocol to open the bay to 
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harvest for seven days per week. Based on this resource assessment data, the Division of 
Aquaculture can also recommend that oyster harvesting for commercial purposes be continued at 
seven days a week beginning on November 16, 20 I 0 . This recommendation will be assessed 
after the November sampling interval and forwarded to the Florida Fish and Wildlife 
Conservation Commission. 

Production estimates liom Cat Point Bar for September 2011 ( 417 bags/acre) improved slightly 
over production estimates for November 20 I 0 (381 bags/acre), but population parameters still 
suggested that standing stocks of market oysters were stressed. Production estimates from Dry 
Bar over the same sampling intervals (September 2011; 323 bags/acre and November 201 0; 550 
bags/acre), showed a decline in standing stocks of market-size oysters. Although production 
estimates exceeded 300 bags per acre on both reef complexes, estimated oyster population 
parameters on Cat Point Bar and Dry Bar suggest that stocks are not sufficiently abundant at this 
time to support intense commercial harvesting throughout the Winter Harvesting Season. Factors 
affecting estimated production parameters on indiv idual reef complexes will be discussed in this 
repoti. 

Vessel Counts 

The most recent vessel counts indicated that most of the fishing fleet was concentrated on Cat 
Point and East Hole Bars when the 2011/12 Winter Harvesting Season opened. Vessels counts 
to monitor fishing pressure showed that oystermen moved their fishing effort from reefs in the 
western portion of the Bay to reefs in St. George Sound, primarily Cat Point and East Hole Bars 
in 201 1. Fishing effort tlu·oughout the winter and spring of 2011 placed added pressure on Cat 
Point and East Hole Bars, which, in conjunction with fishing effort that was placed on these reefs 
during the summer of 2010 in response to the oil spill event, resulted in a cumulative increase in 
harvesting pressure li 01n a relatively limited resource. 

Vessel counts during the Summer Harvesting Season confirmed that typical seasonal harvesting 
efforts returned -to bars in the Summer Harvesting Areas, in sharp contrast to the previous 
summer (201 0) when management responses to the Deep Water Horizon (DWH) oil spill 
contributed to directing fishing effort to bars that arc norn1ally closed during the summer 
harvesting season. Vessel counts showed harvesters moved back to the traditional Summer 
Harvesting Area and effort was concentrated primarily on Lighthouse Bar and Nom1an's Bar. 

Cat Pojnt Bar and East Hole Bar 

Cat Point Bar and East Hole Bar have historically been the pnmary producing reefs in 
Apalachicola Bay. These reefs form a contiguous reef system (except for the Intracoastal 
Waterway) that extends north to south across St. George Sound and separates the sound from 
Apalachicola Bay. Over the past twenty years, landings from these reefs have been critical to 
suppotiing the oyster fishery in the region . 

Oyster density and estimated production showed marked increases on Cat Point Bar when 
compared to 20 I 0. Estimated production increased from 334 bags per acre in September 2010 to 
417 bags per acre in September 20 II (Table 2). Oyster densities increased more substantially 
from 208 to 429 oysters per meter over the same sampling interval. The increase in oyster 
density reflects strong recruitment, as well as a high number of oysters in the juvenile and 
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sub lega l s ize classes. Nearly 96% of the oyster population sampled on Cat Point were less than 
three inches (Table 2). 

Because harvesting pressure has been relatively intense over the sampling period, population 
parameters can be associated with harvesting and environmental influences. Oyster population 
parameters for Cat Point Bar and reported landings over the past three years suggest that oyster 
abundances and potential production is depressed, reflecting the effects of continuous harvesting, 
as well as, less than optimal enviro nmental conditions in 20 l 0 and 2011 . Excessive harvesting 
of sub-legal oysters reduced recruitment among sub-legal size classes to legal size, and higher 
salinity regimes adversely affected recruitment, survival and growth, contributing to stable or 
declin in g trends in population dynamics in 20 I 0. Although, environmental conditions improved 
with relatively normal ra infall and river discharge in 2009 and early 20 I 0, and abundant spat fa ll 
was reported on Cat Point and East Hole Bars during 2010, oyster resources have not rebounded 
completely. Conditions began to dec line and drought conditions have prevailed in the 
Apalachicola R iver Basin since August 20 I 0. With drought conditions returning to the region, 
decreased ra infall and river discharge have contributed to stress on oyster populations in 
Apalachicola Bay. 

Dry Bar and St. Vincent Bar 

The Dry Bar and St. V incent Bar comp lex is a large contiguous reef system in westem 
Apalachicola Bay. This reef complex provides a substantia l portion of the Bay 's landings during 
normal years, but fishing pressure was sporadic during 2010 and 201 I . The estim ated 
production for Dry Bar-St. Vincent (Table 2) indicated a modest decrease from 34 1 bags per acre 
in August 20 I 0 to 323 bags per acre in August 20 II , probably reflecting poor recruitment and 
survival resulting from higher salinity regimes over the past year. Fishing pressure has declined 
as a result of reduced standing stocks of market-size oysters. The CliiTcnt cond ition of oyster 
resources on St. V incent Bar is somewhat typical during dro ught periods. 

Fishery T rends in Apalachicola Bay 

Annual oyster resource surveys showed moderate fluctuations in oyster densities, standing stocks 
and product ion estimates. Downward fluctuations can be attributed to less than optimal 
environmental conditions, increased predation and natural mortality resulting in weak 
recruitment, and extensive harvesting on some of the major reef complexes. It is evident from 
divers' observations that many reefs in Apa lachicola Bay are showing the negative effects of 
decreased rainfall and freshwater flow rates from the Apalachicola River over the past year, 
including decreased recruitment and increased natural oyster mm1ality (predatio n, d isease, and 
stress associated with high salinity regimes). 

The overa ll condition of reefs and the abundance of juvenile, sub-legal, and market-size oysters 
suggest that the overall condition of many reefs has declined over the past two years. Some of 
the decl ine of legal-size oysters can be attributed to the excessive harvesting of sub-legal oysters 
during the fall and winter of 2010, when a "use it o r loose it ' attitude prevailed. T he o utlook for 
oyster production for the 20 ll /20 12 W inter Harvesting Season in St. George Sound (Cat Point, 
East Hole, Pot1ers Bar and Platform) is described as " moderate", but the short-tcnn outlook is 
not as dire as the perception cun cntly expressed by the oyster industry. However, it remains 
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uncertain w hether oyster populations on Cat Point and East Hole Bars can sustain concentrated 
harvesting effort for the remainder of the Winter Harvesting Season. 

Harvesting pressure is usually high on reefs in the eastem portion of the Bay at the beginning of 
the oyster harvesting season, but in 201 1 harvesting pressure was almost exclusively directed to 
Cat Point and East Hole Bars. Harvesting pressure on Cat Point Bar and East Hole Bar in St. 
George Sound demonstrates an upward trend in effort over the past two years. This change in 
fi shing effort is not easy to explain, since it does not seem to be strictly associated with resource 
availabi lity. One plausible explanation may be the proximity of St. George Sound to Eastpoint, 
where many licensed oystermen reside. 

Estimated production parameters for the minor reef complexes in the western portion of the bay 
and the "Miles" indicate that standing stocks of market size oysters are at various levels . 
Standing stocks on some reefs will suppott commercial harvesting, wbjle o ther reefs show signs 
of stress. Oystermen may have to become more intent on searching for reefs where oyster stocks 
arc more abundant, s ince minor reefs are expected to support an increasing level of harvesting as 
fi shing cfTort shifts away from Cat Point and East Hole Bars. 

Cursory analyses of oyster resource assessment data over the past two years indicate several 
general conclusions regarding oyster resources in Apalachicola Bay. 

The outlook for oyster production for the 201 1/ 20 12 Winter Harvesting Season is described as 
"moderate". 

Stable or declining population estimates over the past two years generally indicated that oyster 
populations arc stressed. During 2010 and 20 II , oyster population parameters reflected 
relatively stable production estimates, which when compared to harvesting pressure (number of 
trips) suggests that resource avai labi lity may not be capable of sustaining current harvesting 
levels (bags per trip). The number of bags per trip has declined each year for the past five years. 

Prior to 2009, the demand for oysters from Apalac hicola Bay was a primary factor limiting 
harvests, as harvests did not appear to be limited by available stocks. Higher landings in 2009 
likely reflected strengthen ing market demand and increased fishing ctTort rather than increased 
resource availability. However, it is likely that 20 J J /20 12 will bring increased demand for 
Apalachicola Bay oysters, since landings from many historically productive areas in other Gulf 
states may decline as the result of various challenges. At the same time, oyster resource 
avail abi lity has not markedly improved during the recent drought. Consequently, oyster 
resources may not be adequate to support increased harvesting pressure throughout the upcoming 
season. 

Oyster population estimates indicate that recru itment will keep pace with harvesting pressure and 
sustain production throughout the 20 II /12 Win ter Harvesting Season. However, substantially 
increasing harvesting pressure and/or the unabated harvesting of sub legal stocks may alter the 
production I harvesting balance. Again in 20 II , there are reports that the harvest and sale of 
oysters below the legal size limit is still common practice. However, estimated production 
parameters indicate that there arc sufficient stocks to support harvesting over the short tcnn and 
that there are sufficient numbers of juvenile oysters to support harvesting throughout the season, 
if they arc returned to the reef and allowed to grow to marketable size. 
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There were numerous reports of oystermen harvesting oysters below the legal size limit, and 
observations in the marketplace confirmed that the harvest of small oysters was very common 
during the DWH oil sp ill event. This situation resulted fi:om harvesting and cu lling practices 
attributed to fi shermen responding to the uncertainties that the Bay would be closed and the 
fishery lost. Throughout the period when oil posed an unpredictable threat to the oyster fishery, 
less effort was directed toward enforcing size limits, perhaps, yielding to the view that it would 
be more beneficial to harvest the ava il able resource, a "use-it or loose-it" approach. 

Table 2. Cat Point Bar Populatio n Estimates: September, 2008 to September, 20 II . 

Sample Oyster Mean Density Oysters - Bags 
Quadrat Number Leng . 

Date (0.25m) (n) (mm) (/m) >50mm (%) >75mm (%) (/m) 1000x (/ac) (lac) 

09/08 20 616 55.2 123.2 66.2 17.21 21.2 85 .8 381 

11 /08 10 564 52.0 225.6 55.7 19.33 43.6 176.4 784 

12/08 10 333 56.9 133.2 66.1 24.92 33.1 134.3 597 

08/09 20 828 50 .1 165.6 49.9 15.10 25 .0 101 .1 449 

11/09 10 626 48.2 250.4 50.2 7.83 19.6 79.3 352 

04/10 20 969 48.4 193.8 46.7 9.91 19.2 77.7 345 

08/10 20 1,043 50.5 208.6 53.9 8.92 18.6 75.3 334 

11/10 20 865 52 .8 173.0 63.7 12.25 21.2 85.7 381 

08/11 15 1,611 48.2 429.6 48.5 5.40 16.7 67.5 417 

Table 2. East Hole Bar Populatio n Estimates : November, 2008 to November, 20 I 0. 

Sample Oyster Mean Density Oysters - Bags 

Quadrat Number Leng . 
Date (0.25m) (n) (mm) (/m) >50mm (%) >75mm (%) (lm) 1000x (lac) (lac) 

11/08 10 318 57.5 127.2 69.1 22.33 28.4 114.9 510 

09109 20 1,023 49.3 204.6 50.7 9.09 18.5 75.2 334 

11/1 0 10 682 47.0 272.8 48.6 9.38 25.6 103.6 460 
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Table 2. Dry Bar Population Estimates: September, 2008 to September, 201 I. 

Sample Oyster Mean Density Oysters - Bags 

Quadrat Number Leng . 
Date (0.25m) (n) (mm) (/m) >50mm (%) >75mm (%) {lm) 1000x {lac) {lac) 

09/08 20 1,467 54.0 293.4 64.1 14.86 43 .6 176.4 784 

12/08 10 986 47.1 394.4 49.8 7.81 30 .8 124.6 554 

08/09 20 1,353 46.6 272.6 41.2 6.31 17.2 69.6 309 

11/09 10 589 45.6 235.6 41 .7 7.13 16.7 67.9 302 

08/10 20 877 50.2 175.4 50.5 10.83 18.9 76.8 341 

11/10 20 1,313 43.1 262.5 34.4 11.65 30.5 123.8 550 

08/11 15 567 47.5 151 .2 44.8 11 .90 17.9 72.7 323 

Table 2. Notth Spur (Plant) Population Estimates: September, 2008- September, 201 I . 

Sample Oyster Mean Densitv Oysters - Ba_g_s 
Quadrat Number Leng. 

>50mm (%) I >75mm (%) Date (0.25m) (n) (mm) {lm) {lm) 1 OOOx (lac) {lac) 

09/08 5 284 52.9 227.2 60.6 10.56 23.9 97.0 431 

09/09 10 541 49.5 216.4 49.9 12.75 27.5 111 .6 496 

04/10 5 1040 48.0 832.0 50.4 5.10 42.4 171 .7 763 

08/11 5 269 52.9 215.2 58 .0 15.99 34 .4 139.2 619 
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~rrigan, Mark 

From: 
Sent: 
To: 
Subject: 

l'vlarkl 

FYI. Just qot this. 

03Vi.d 

Hei!, David [David.Heii@MyFWC.com] 
Tuesday, October 09, 2012 3:25PM 
Berrigan. Mark 
FW: oystar disaster request 

.. ··Original Message---,.· 
f'rarn: ~l<::C''!!.wley, Jessica 
Sent: Tuesday, October 09, 2012 3:21 PM 
To: He.i.l, David 
Sltbject: FW: oyster disaster request 

,Jer.;sica R. t-tcCawJ ey 
Director, Divisicr: of Mat::ine Fishe1·ies :-<l.:magem::mL Fl.od.d.;;. Fish and Wi.ldl.:.:e Conservation 
commisRion 
2590 Exe·cut.ive Center Circle E, Suite 2:}1. Tallahasuee. FL 32301 
Ph: BS0-48'/-0554 (general number} 
NE~l PH: P.50-6l7- 9635 (dire::t number} 
Pax: 850-487·4847 
jessica. mccawley<@myh~c .~om 

-- -···-Original Messclge.-- ·--
From: Roy Crabtree [mailto:roy.crabtree.®nuaa.9'wl 
Sent: Tuesday, October C9, 2012 10:43 A."t 
To: 1-ii.ley, Nick 
Cc: ~1cCawley, Jessica; 1-!iles Croom; Heather· Blough; :Steve Branst.ett:er:; Phil Gteele; Estes, 
Jirr.; t.fcRae, Gil; Roberson, Louie> .Fauls, Jackie 
Subject: Re• oyster disascer request 

Nick, I think. we can v;orL with survey data if landings are 
incomplete. Here is sor.;e language from the NOA.l\ PolicyGuidance fo~ 
Disaster Assistance". 

"If availab1.e scientific: information indicates that there has h~i'r .;Jn unexpected sudden 
and p~:eci.pitous dt:N . .:.noaso: in the harvestable biorrcdss or spa•ming stock size o.t a fish stocK 
that causes a sl~tL.f.icant number of persons to lose access to the f.i.shery tor a 
substclnti.al pericd of time in a speciflc area, a serious dcsrup:-ior.. affecting future 
producllon will be deemed to have occurred. Tbe Hecretary will conside.r, among other 
thi;1gs, :uosL recent trawl surveys and other fishery H!Sotu·ce surveys conducted by t.be 
National Marine Fisheries: Ser.vi.ce and/or state officia.1s, as well as most recent stock 
assessments and other indicators of fut~.,;re production from the fishery. 
The same percentage thresholds used to evahmt:f1 revE<nue losse!O for <>- commercial fishery 
failure determinat.l.orJ will be applied in making th.is determination, based en estimated 
decrease in harvestable biomass or spawning stock size of the fish target~d by the fishery 
(which is dependent on the fishery resou1·ce subject to a fishery resource di.sasteri 
compared to the most recent 5 ·year peri. ad." 

.tf your folks can get us t·iith what they have (hmdings, revenues, sut·veya ett::,} then we 
Cdn have a discuosicn about hew to proceed. Roy 

On Fri., Oct 5, .2012 at 3;15 PM, Wiley, N.ick cNick.Wiley&myfwc.com:• wrote: 
> Hello Roy. First 1 want to thank you and your tl":am for taking ace ion on this. Th.i.~•••lllll!!!l!!ll!!!!!!!~--, 
ve1y important to ou.r state and an extremely high priority for FWC. Secondly, Jessie· i EXHIBIT 
heL· team, principally Jim Est.ea, a.re coordinating nu:r: erforts on this. I believe we i 
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" 

already are compiling the lctudinge; da!:a you requested. It. is irr.portant to note, hm,revet·, 
that the local oyster h.;.1.vesters are now reporting reductions in harvest rates, b<lt this 
is likely a fairly recer.t development that may not sho1~ up yet. :i.n larrdinqs data. In fact, 
beyond recent observatio11S by oyster harvesters, most of tte concern a.bout Uns situation 
is .being driven by the recer.t- oyst.er survey conducted by !''lorida Dept. of Ag!·iculture and 
Consumers Services that projected serious declines in oysters that would be available for 
the me.jor winter harvest seasor1 when most of the commercial crop is harvested. This survey 
and repo.rt 1ndicated that there would not be e:1ough oysters to :::upport any commercial 
hat-vest th.is winter. Jim Estes can prov.ide t.he report: .in case you don • t have it. Gi.ven 
this and your need :.o document a decline, I am thinking it \'iill be several 11K.mths before 
landings data will be available to nake thiE< assessment. Nnt. sure if there is any other 
way to tackle thiS! anJ move it forward more quick1y. It would be much better if we could 
someho· • .; get you guys cun:f:ntabl.e \'lith the survey data wh.ict ts based on si:ate eoxper·ts 
diving the oyst.e·r ba;s, :r. know we !lave at ::Ccast. 5 yeRr<> of survey da::a that cuuld be 
corTelated ~<"it.h econ<:;mic dat:a And then 1.:ned to ci'JJ r.u1ate the expected econord.c J.mpact. i.S 

this something we could discuss? We woulci be glad to help. r,et us know. Thanks and 
have a nice w"'ekenci. Nick 

:> 
:> Sent f.H.>!~ ;gy Ver·i.;;:on Wireless 4G LTE DROH) 

:• Roy Crabtree <.t·oy. crc.bt: ree®noaa. gov> wrot~: 

:~ Just war:t. to follow ..:.p on ou.r phone call of last i>leekregarding the 
> Goven::n:' s disaster request.. We need landings and revenues tor oyst.e:n; 
> from the affected area for the past five years t.c evaluate the 
> Governor's disaster· ·request. tole normally look to see how much 
> landings and revenues have declined; so, we need enough to establish a 
> baseline and then see ho~o~ much landings and revenues have declined 
> this yea::::. I'rtt aszuming you will be our point of contact, bul if 
> Uun:·e is someone else we should go through let me know. !f you havf:: 
:> questions you can either co11tact me or Bteve Branstetter. 

> Thanks 

> Dr. Rov Crabtree 
> Region~l l\Clrni.nistrator 
> Southeast Regional Offi.c~: 
> 1\0.A.A F1ster:iee 

Dr . .h.oy Crabtree 
Regional P..dministrat.o:r 
Southeaot Regional Office 
NC~!:,A Fisheries 
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Steve Branstetter 
-~.,.- o ,CF/e-/--f-:.1 

{./~·£ 5v4.1J ~ Afnt,F~_...L:./,...V£'..- /~..IFL> 

A/~L'CJ #/.s"T6.-'2.-/<:;fc £)~~ ,fi1;"- /$'4-SC.'-.1,0 C, 
I • 

( ) 
,L./1 Ale:?/ 1\) d 1.~ 

d1/#/,¢Ur?? /Z (CJi.J C..i/r t_, ./-.....:. S ~X, - · , <::::'::-· . ,., 
. srA'~.J...J t "'::::>;.7"~ c;<..;:) 

f• 

" 
W,a J/1 ..,.,_ --r6 !?.<>v.to<:.. ;;::;,"'::J MP""'"J s _,....- 7?7<)1 

tJc/n t.. /;J - M?)!Ae 3- "-. /hl>;..J/H.S 

/)/ .5'"// ,A/1 t; / -C /-/ A7J....> <;; ( u LJ t? t> v b /'-1-;- vs 0 v u F/,~ H /;.) {;. 
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STATE OF FLORIDA 
FLORIDA FISH AND WILDLIFE CONSERVATION COMMISSION 

Order No. EO 10-19 
	

Early Opening of the Summer Harvest Season for Oysters 
In Apalachicola Bay Established in Rule 68B-27.019 (1)(a)1, 
F.A.C. 

The Fish and Wildlife Conservation Commission of the State of Florida, acting under the 

authority of Article IV, Section 9, of the Florida Constitution, and acting through its Executive 
Director under Delegations of Authority Paragraph 17 and Paragraph 22, Executive Order of the 
Governor Number 10-99, dated April, 30, 2010, hereby opens the summer harvest season for 
oysters in Apalachicola Bay, Franklin County, Florida effective May 21, 2010. This action is 
taken in order to relieve economic hardships on the commercial fishing industry that may occur 
in the area due to the BP Deepwater Horizon oil spill. This action is authorized only as follows: 

1. All other provisions governing harvest of oysters in Apalachicola Bay remain in 
effect. 

2. This order shall take effect at 12:01 a.m. EDT, May 21, 2010 and shall expire at 
12:01 a.m. EDT, June 1, 2010. 

Specific Authority: 	Article IV, Section 9, Florida Constitution 

Law Implemented: 

Effective Date: 

Article IV, Section 9, Florida Constitution and Executive Order of 
the Governor Number 10-99, dated April, 30, 2010 and 120.81(5), 
Florida Statutes 

12:01 a.m. EDT, May 21, 2010 

Given under my hand and seal of the Florida Fish 

And Wildlife Conservation Commission on this 

20th day of May 2010 . 

/signed/ 

Nick Wiley 

Executive Director 

Attest: 	  

Agency Clerk 
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STATE OF FLORIDA 
FLORIDA FISH AND WILDLIFE CONSERVATION COMMISSION 

Order No. EO 10-25 	 Additional Oyster Harvest Days for Apalachicola Bay 

The Fish and Wildlife Conservation Commission of the State of Florida, acting under the authority of 
Article IV, Section 9, of the Florida Constitution, and acting through its Executive Director under 
Delegations of Authority Paragraph 17 and Paragraph 22, Executive Order of the Governor Number 
10-99, as amended, hereby opens the harvest for oysters in Apalachicola Bay, Franklin County, 
Florida on Saturdays, so long as Apalachicola Bay is not closed for public health purposes. This 
action is taken in order to relieve economic hardships on the commercial fishing industry that may 
occur in the area due to the BP Deepwater Horizon oil spill. This action is authorized only as follows: 

1. Harvest for oysters in Apalachicola Bay is hereby opened on Saturdays, notwithstanding 
anything to the contrary in rule 68B-27.017, Florida Administrative Code. 

2. All other provisions governing harvest of oysters in Apalachicola Bay remain in effect. 

3. This order shall take effect at 12:01 a.m. EDT, June 5, 2010, shall expire August 31, 2010, 
and shall be limited to when Apalachicola Bay is not closed for public health purposes. 

Specific Authority: 	Article IV, Section 9, Florida Constitution 

Law Implemented: 	Article IV, Section 9, Florida Constitution and Executive Order of the 
Governor Number 10-99, dated April, 30, 2010 and 120.81(5), 
Florida Statutes 

Effective Date: 	 12:01 a.m. EDT, June 5, 2010 

Given under my hand and seal of the Florida 
Fish and Wildlife Conservation Commission 
on this 4th day of June 2010. 

	/signed/ 	 

Nick Wiley 
Executive Director 

Attest 	 
Agency Clerk 

 

/signed/ 	 
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STATE OF FLORIDA 
FLORIDA FISH AND WILDLIFE CONSERVATION COMMISSION 

Order No. EO 10-32 Additional Oyster Harvest Days and Areas for 
Apalachicola Bay 

The Fish and Wildlife Conservation Commission of the State of Florida, acting under the authority of 
Article IV, Section 9, of the Florida Constitution, and acting through its Executive Director under 
Delegations of Authority Paragraph 17 and Paragraph 22, Executive Order of the Governor Number 
10-99, as amended, hereby opens the harvest for oysters in Apalachicola Bay, Franklin County, 
Florida seven days per week and hereby opens the winter harvesting areas, so long as Apalachicola 
Bay is not closed for public health purposes. This action is taken in order to relieve economic 
hardships on the commercial fishing industry that may occur in the area due to the BP Deepwater 
Horizon oil spill. This action is authorized only as follows: 

1. Notwithstanding the prohibition for harvesting on Fridays and Saturdays June through 
August in rule 68B-27.017, Florida Administrative Code, harvest for oysters in Apalachicola 
Bay is hereby opened seven days per week. 

2. Harvest for oysters in areas approved in rule SL-1.003(1 ), Florida Administrative Code for 
winter harvesting in Apalachicola Bay, are hereby opened for harvest notwithstanding 
anything to the contrary in rule 68B-27.019, Florida Administrative Code. 

3. All other provisions governing harvest of oysters in Apalachicola Bay remain in effect. 

4. This order shall take effect at 12:01 a.m. EDT, June 18,2010, shall expire August 31 , 
2010, and shall be limited to when Apalachicola Bay is not closed for public health purposes. 

Specific Authority: Article IV, Section 9, Florida Constitution 

Law Implemented: 

Effective Date: 

Attest: 

Article IV, Section 9, Florida Constitution and Executive Order of the 
Governor Number 10-99, dated April, 30,2010 and 120.81(5), 
Florida Statutes 

12:01 a.m. EDT, June 18,2010 

Given under my hand and seal of the Florida 
Fish and Wildlife Conservation Commission 
on this 17th day of June 2010. 

Nick Wiley 
Executive Director 

----~-------------------

Agency Clerk 
J f EXHIBIT - t 
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FOR IMMEDIATE RELEASE:

June 17, 2010

FOR MORE INFORMATION:

David Heil: 850 488-5471, or

Terence McElroy: 850 488-3022

Florida Provides for Increased Apalachicola Bay Oyster Production

TALLAHASSEE - Florida Agriculture and Consumer Services Commissioner Charles H. Bronson

and Chairman Rodney Barreto of the Florida Fish and Wildlife Conservation Commission (FWC)

today announced that both the winter and summer oyster harvesting areas in the Apalachicola

Bay System will be opened for harvest seven days per week through August 31, 2010.

Before this action was taken, the summer oyster areas were closed for harvest on Fridays in

June, July and August, and the winter oyster areas were closed altogether for harvest during

those months. This action marks the first time that the two agencies, which jointly manage

oyster resources in Florida, have permitted seven day per week harvest during the summer

months opened the winter oyster areas during the summer months.

"We are pleased to support Commissioner Bronson in this effort to help the hard working

people in Florida's oyster industry," Barreto said.

Staff of both Agencies will continue to closely monitor Bay water quality, oyster harvest,

oyster handling and oyster processing to ensure oysters resources are protected and are safe

to consume.

"This action should be viewed by the citizens of Florida and the United States that Gulf of

Mexico seafood in restaurants and markets is safe," Bronson said. "With demand for safe Gulf

oysters at a peak, this action will benefit both our oyster industry and consumers alike."
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Apalachicola Bay, Franklin County Florida Summer and Winter Oyster Harvesting Areas
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Oyster Resource Assessment Report 
Apalachicola Bay 

August 2012 
Department of Agriculture and Consumer Services 

Division of Aquaculture 

Executive Summary 

Observations and sampling of oyster populations on the primary oyster producing reefs in 
Apalachicola Bay during July 2012 indicated that oyster populations were depleted over most of 
the reef areas sampled and that surviving oyster populations are severely stressed. Staff of the 
Department of Agriculture and Consumer Services' Division of Aquaculture conducted 
assessments of oyster populations after preliminary reconnaissance following the passage of 
Tropical Storm Debby indicated that oyster populations on Cat Point Bar and East Hole Bar were 
in poor condition. More detailed sampling and analyses confrrmed the condition of oyster 
resources and suggested that the poor condition was the result of combination of environmental 
factors and fishery practices. Analyses and observations further suggested that Tropical Storm 
Debby was only a minor contributing factor to the overall poor condition of oyster resources and 
confrrmed evidence that prolonged drought conditions, continuing low river discharge rates and 
intensive harvesting were adversely affecting oyster populations in Apalachicola Bay. 

This report provides interpretative analyses of sampling data, fisheries data, environmental 
conditions, fishery practices and other factors to describe the current status of oyster resources 
and predict oyster fishery trends for the 2012/13 Winter Harvesting Season in Apalachicola Bay. 
Analyses and observations indicate that a combination of factors have resulted in a cascading 
effect that has contributed to the depletion of oyster populations and may lead to longer-term 
debilitation of oyster resources and oyster reef habitats. 

Introduction 

The Florida Department of Agriculture and Consumer Services (DACS) shares responsibility for 
managing oyster resources in Apalachicola Bay with the Florida Fish and Wildlife Conservation 
Commission (FWC); more specifically, the Division of Aquaculture manages oysters from both 
resource development and public health protection perspectives. This report summarizes 
information related to oyster resource compiled by the Division of Aquaculture from 2009 
through August 2012. 

Oyster Fisheries Statistics 

Since 1980, reported landings of oysters in Florida ranged from about 1 to 6.5 million pounds of 
meats: highest landings were reported in the early 1980s, around 6.5 million pounds. 
Apalachicola Bay accounts for about 90% of Florida's landings and about 9% of the landings 
from the Gulf of Mexico (2000-2008 average). Reported oyster landings from Apalachicola Bay 
for 2011 were approximately 2.4 million pounds of meat, representing a slight increase in 
landings from 2010 (Table 1). 

I 

' 
EXHIBit 

i l -
Confidential- S. Ct. 142 

~-
ffi ... UFL_00233414 

-



ln 2011, oystermen in Franklin County reported landings of 2,380,810 pounds of meats from 
39,176 trips. Landings for Apalachicola Bay are higher than reported for Franklin County, 
because oystermen in neighboring counties may report landings from Apalachicola Bay in those 
counties. 

Table 1. Oyster Landings in Apalachicola Bay, Florida 

Year 

2000 
2001 
2002 
2003 
2004 
2005 
2006 
2007 
2008 
2009 
2010 
2011 
2012 

Pounds 
(Meats) 

2,327,402 
2,333,968 
1,725,776 
1,449,890 
1,502,056 
1,260,996 
2,127,049 
2,645,359 
2,238,482 
2,695,701 
1,938,059 
2,380,810 

Number AB Oyster 
of Trips Harvesting 
Reported Licenses 

25,550 958 
25,261 1,135 
20,294 914 
18,467 759 
17,692 719 
12,663 714 
22,644 916 
29,104 1,142 
27,603 1,168 
39,942 1,433 
32,330 1,909 
39,176 1,799 

1,687 

Bags/ 
Trip 

13.9 
14.1 
13.0 
12.0 
12.9 
15.2 
14.3 
13.9 
12.3 
10.2 
9.1 
9.3 

Landings per trip remained relatively stable during 2010 and 2011, ranging from 9.1 to 9.3 bags 
per trip. Landings per trip continued to trend downward from about 15 bags per trip in 2005 to 
about 9.3 bags per trip in 2011. Oyster landings and bags per trip do not show a direct 
correlation with the number of ABOHL sold; there were 1,799 ABHOL sold in 2011 and 1,687 
sold in 2012. The dockside value of oyster landed in Franklin County was estimated at $6.64 
million in 20 11 . 

Oyster landings appear to be correlated with three primary variables; resource availability, 
fishing effort, and market demand. Fishing effort has increased while market demand has been 
highly variable due to economic instability, concerns associated with the Deep Water Horizon 
(DWH) oil spill incident in 2010, and inconsistent supplies from other Gulf states. 

Oyster Resource Assessments 

The Division has conducted oyster resource surveys on the principle oyster-producing reefs in 
Apalachicola Bay since 1982. This information is used by resource managers to reliably predict 
trends in oyster production; to monitor oyster population dynamics, including recruitment, 
growth, natural mortality, standing stocks; and to determine the impacts of climatic events such 
as hurricanes, floods, and droughts on oyster resources. Sampling oyster populations allows 
resource managers to compare the relative condition of standing stocks over time using a defmed 
sampling protocol. The Standard Oyster Resource Management Protocol (SORMP) provides a 
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calculation to estimate production based on the density of legal size oysters collected during a 
defined sampling intervaL Production estimates exceeding 400 bags of oysters per acre is 
applied as an indicator of healthy oyster reefs capable of sustaining commercial harvesting. 

The Division of Aquaculture conducted oyster resource assessments on the commercially 
important oyster reefs in Apalachicola Bay during July 2012. Commercially important reefs 
included Cat Point Bar, East Hole Bar and the St. Vincent Bar and Dry Bar reef complex. Oyster 
resource assessments were also conducted on three recently rehabilitated reefs, and on shallow 
and intertidal reefs in St. Vincent Sound. 

Production estimates for July 2012 from Cat Point Bar (287 bags/acre) and East Hole Bar (294 
bags/acre) were the lowest production estimates reported in the past twenty years prior to the 
opening of the Winter Harvesting Season. Similarly, production estimates from St. Vincent Bar 
and Dry Bar (bags per acre) demonstrated depressed production estimates. Estimated oyster 
population parameters for Cat Point Bar, East Hole Bar and St. Vincent I Dry Bar are below 
levels generally observed on these reefs prior to opening the Winter Harvesting Season, and 
suggest that stocks are not sufficiently abundant at this time to support commercial harvesting 
throughout the Winter Harvesting Season. Factors affecting estimated production parameters on 
individual reef complexes are discussed later in this report. 

Cat Point Bar and East Hole Bar have historically been the primary producing reefs in 
Apalachicola Bay. These reefs form a contiguous reef system (except for the Intracoastal 
Waterway) that extends north to south across St. George Sound and separates the sound from 
Apalachicola Bay. Over the past twenty years, landings from these reefs have been critical to 
supporting the oyster fishery in the region. 

Oyster density and estimated production showed marked declines on Cat Point Bar when 
compared to 2011. Estimated production declined from 417 bags per acre in August 2011 to 28 7 
bags per acre in July 2012 (Table 2). Oyster densities decreased substantially from 430 to 64 
oysters per square meter over the same sampling interval (Table 2). The decrease in oyster 
density reflects poor recruitment, as well as severely reduced number of oysters in the juvenile 
size classes, and is indicative of the degraded quality of reef substrate and structure. 

Cat Point and East Hole Bar have been subject to a combination of factors that have adversely 
affected oyster populations, oyster reef habitat, and the oyster fishery. Oyster populations over 
much of the reef area are depleted and the quality of the substrate is degraded to a point where 
spat settlement and recruitment have been disrupted. Stress associated with prolonged high 
salinity, high natural mortality and predation, and intensive fishing effort have markedly reduced 
standing stocks of juvenile, sub adult and adult oysters. 

The Dry Bar and St. Vincent Bar complex is a large contiguous reef system in western 
Apalachicola Bay. This reef complex provides a substantial portion of the Bay's landings during 
normal years, but fishing pressure was sporadic during 2011 and 2012. The estimated 
production for Dry Bar-St. Vincent (Table 2) indicated a substantial reduction from 323 bags per 
acre in August 2011 to 215 bags per acre in July 2012. Samples were collected from the Little 
Gully area on Dry Bar, because no live oysters were collected on St. Vincent Bar. St. Vincent 
Bar, extending from Dry Bar southward was considered to be depleted of marketable oysters. 
The oyster population on St. Vincent Bar was likely decimated by stress associated with high 
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salinity, disease and predation. Fishing pressure has declined as a result of reduced standing 
stocks of market-size oysters over the entire reef complex over the past two years. The current 
condition of oyster resources on Dry Bar is not expected to be at levels that will sustain 
commercial harvesting through the 2012/13 Winter Harvesting Season. 

Estimated production parameters for the reef complexes in the western portion of the Bay and 
the "Miles" indicate that standing stocks of market size oysters are at various levels. Standing 
stocks on some reefs will support commercial harvesting, while other reefs show signs of severe 
stress and depletion. Oyster reefs, including North Spur, Green Point and Cabbage Lumps Plant 
Sites are in moderately good condition, with standing stocks and production at levels that will 
support limited commercial harvesting. These plant sites have been planted with processed 
oyster shell within the last three years, and the substrate remains in good condition; size 
frequency distributions are typical of healthy oyster populations. However, these reefs are small 
and overall production will be limited. Also, oysters on these reefs will likely be subject to 
intense predation from rock snails, while salinity levels remain high. Oyster populations on 
shallow and intertidal reefs in the 'Miles' (Spacey's Flats, Eleven Mile Bar, Picolene Bar) are 
also severely stressed, showing signs of intense predation and natural mortality. Bars in 
northwestern Apalachicola Bay and eastern St. Vincent Sound, including Green Point, North 
Spur and Cabbage Lumps are more strongly influenced by river flows than bars located further 
away from the river mouth. Prevailing flows and circulation patterns move plumes of freshwater 
westward from the river over these reefs before they are dispersed throughout the Bay and St. 
Vincent Sound. 

The Standard Oyster Resource Management Protocol 

Continuous monitoring and data analyses have allowed resource managers to develop a scale 
using defined sampling protocol to determine the relative condition of oyster resources based on 
estimated production parameters. The Standard Oyster Resource Management Protocol 
(SORMP) provides that estimated production exceeding 400 bags of oysters per acre is applied 
as an indicator of healthy oyster reefs capable of sustaining commercial harvesting. 
Accordingly, oyster populations are 1) capable of supporting limited commercial harvesting 
when stocks exceed 200 bags/acre, 2) below levels necessary to support commercial harvesting 
when stocks fall below 200 bags/acre, and 3) considered depleted when marketable stocks are 
below 100 bags/acre. Generally, production from Cat Point Bar has been the most accurate 
indicator of oyster production in Apalachicola Bay, but East Hole Bar and St. Vincent Bar are 
also reliable indicators of the condition of oyster resources throughout the Bay. This scale forms 
the basis for the Standard Oyster Resource Management Protocol provided in Subsection 68B-
2 7. 017, Florida Administrative Code, which has been used as the criteria for setting the number 
of harvesting days in the Winter Harvesting Season in Apalachicola Bay. 

Depletion of Oyster Resources 

Standing Stocks and Commercial Production Estimates 

Size frequency distributions for oyster standing stocks are strong indicators of the health of 
oyster populations and are useful for predicting fishery trends. Size distributions among oyster 
populations are used to evaluate recruitment to the population, recruitment of juveniles to market 
size, growth, survival and potential production. Accordingly, size frequency distributions can be 
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used to evaluate oyster depletion events. Current analyses of size frequency distributions and 
oyster standing stocks indicate that oyster populations on the major producing reefs in 
Apalachicola Bay are experiencing an on-going depletion event. 

Oyster populations can be depleted from a number of factors; including climatic conditions, 
water quality, drought and flood events, catastrophic storms and hurricanes, natural mortality 
from diseases and predation, and fisheries. Most of the time, depletions occur because of a 
combination of these factors (multiple stressors). 

Data analyses and observations on the major reef complexes showed substantial losses of oyster 
populations over the past two years, with severe declines in oyster densities, standing stocks and 
production estimates. Declining populations can be attributed to less than optimal environmental 
conditions (prolonged drought, reduced river discharge rates, high salinity), storm events 
(Tropical Storm Debby), and increased predation and natural mortality, weak recruitment, and 
extensive harvesting on the major reefs. It is evident from divers ' observations that many reefs 
in Apalachicola Bay are showing the negative effects of decreased rainfall and freshwater flow 
rates from the Apalachicola River over the past two years, including depressed recruitment and 
increased natural oyster mortality (predation, disease, and stress associated with high salinity 
regimes). Additionally, the long-term impairment of reef structure (reef elevations, shell matrix, 
and shell balance) is of serious concern. Each of the factors contributing to oyster depletion in 
Apalachicola Bay are discussed below. 

Prolonged Drought and Elevated Salinity 

Adverse environmental conditions can have a devastating effect on oyster populations; and high 
salinity is among the most detrimental factors. Because oysters are sessile animals, they are not 
capable of moving when environmental conditions become less than optimal or sometimes 
lethal. While oysters can tolerate a wide range of salinities, prolonged exposure to less than 
optimal conditions will adversely impact affected populations. Oysters become physiologically 
stressed when salinity levels are below or above optimal levels (10-25 ppt) for extended periods, 
affecting reproductive potential, spatfall, recruitment, growth and survival. 

Rainfall and concomitant river discharge are essential for productive oyster populations in 
Apalachicola Bay, and provide three critical requirements for survival. First, survival depends 
upon salinity regimes that are suitable for oysters to reproduce, grow and survive. Rainfall in the 
drainage basin and discharge into the Bay are essential, as productive oyster populations require 
a combination for fresh water and marine waters . Fluctuating salinity regimes, within the 
oyster's tolerance limits, is the single most important factor influencing oyster populations in 
Apalachicola Bay. Second, rainfall, flooding in the flood plain, and river discharge into the Bay 
are essential for supplying nutrients and detritus necessary to nourish and sustain food webs and 
trophic dynamics within the estuarine system. And third, rainfall and river discharge is a critical 
factor driving fluctuations in salinity levels that prevent destructive predators with marine 
affinities from becoming established in the Bay. The critical influences of rainfall and river 
discharge were severely diminished during the past two years. The region and much of the 
drainage basin have been subject to extensive drought during 2011 and 2012, and these 
conditions have been reflected in low river stages and low river discharge rates. 

5 

Confidential- S. Ct. 142 UFL_00233418 



Although, environmental conditions improved with relatively normal rainfall and river discharge 
in 2009 and early 2010, and abundant spat fall was reported on Cat Point and East Hole Bars 
during 2010, oyster resources have not rebounded completely. Conditions began to decline and 
drought conditions have persisted in the Apalachicola River Basin since August 2010. With 
drought conditions returning to the region, decreased rainfall and river discharge have 
contributed to stress on oyster populations in Apalachicola Bay. 

The Florida Panhandle and the Apalachicola River (ACF) drainage basin have experienced 
prolonged drought conditions for several years, and the reduced freshwater input into 
Apalachicola Bay has seriously affected oyster populations in the Bay. Poor recruitment and 
poor survival can be directly attributed to prolonged high-salinity environment, which is also 
confirmed by the presence of marine predators, primarily stone crabs and Florida rock snails 
(oyster drills). The predators are present in great numbers and are currently overwhelming 
oyster populations throughout Apalachicola Bay. Petes et al., (2012) and Wilber (1992) 
investigated the effects of reduced freshwater flows on oyster populations in Apalachicola Bay 
and reported adverse impacts resulting from low river flows. 

Natural Mortality and Predation 

The combination ofhigh salinity and high water temperatures are known to severely stress oyster 
populations and may result in massive mortality events. It is highly likely that these 
environmental factors have contributed substantially to natural mortality and low recruitment in 
the Bay. High salinity and high water temperatures also correlate with the increased prevalence 
and intensity of the oyster parasite, Perkinsus marinus. This parasite ( dermo) is often associated 
with oyster mortality in the hotter summer months and is commonly described as 'Summer 
Mortality Syndrome' in Florida. The Department participates in the Oyster Sentinel Program in 
the Gulf and monitors the presence and intensity of P. marinus in oysters in Apalachicola Bay. 

Observations by divers confirmed the presence and abundance of stone crabs, Menippe 
mercenaria, on the primary oyster reefs in Apalachicola Bay. Stone crab burrows are easy to 
recognize and the appetite of these destructive predators is obvious. Stone crab burrows are 
surrounded by living and dead oysters; the result of crabs actively foraging and bringing live 
oysters to their burrows. The shells of devoured oysters are also present and form a ring around 
burrows. Examining dead oyster shell provides confirmation of the crushing action of stone 
crabs on the shell of oysters. Stone crabs are considered primary predators of oysters when 
salinities remain high for extended periods and crab populations become established on oyster 
reefs. 

Observations and sampling confirmed the presence and abundance of the Florida rock snail, 
Stramonita haemastoma, (formerly Thais haemastoma), a destructive snail commonly referred to 
as an oyster drill. Oyster drills arc considered as one of the most serious oyster predators along 
Florida's Gulf Coast, and have become established in Apalachicola Bay over the past two years. 
Reports from oystermen suggest that drills are more abundant than at any time in recent memory. 
It appears that drill populations are moving farther into the estuary as oyster populations in the 
more marine portions of the Bay are depleted. High numbers of drills were found wherever 
viable oyster populations were observed. The presence and establishment of snail populations 
correlate with prolonged high salinity waters. It is also disturbing that drills are completing their 
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life cycles within the estuary, since egg cases, juvenile, subadult and adult snails arc abundant on 
oyster reefs . 

Additionally, the Florida crown conch, Melongena corona, was commonly observed on oyster 
reefs. These conchs are also known to be serious oyster predators with marine affmities. Mud 
crabs of various species are also common predators on oyster reefs, generally attacking spat and 
smaller juvenile oysters. 

Increased stress associated with high salinity regimes acts to exacerbate the level and intensity of 
predation by weakening oysters. Prolonged periods of high salinity result in natural mortality 
from predation which can have a significant impact on oyster populations and result in serious 
economic losses to commercial oyster fisheries . The presence and abundance of marine 
predators on oyster reefs in Apalachicola Bay the long duration of high salinity conditions within 
the estuary. 

Harvesting Pressure 

Declining oyster population parameters can be associated with harvesting, as well as 
environmental influences and natural mortality. Reported oyster landings for Franklin County in 
2011 increased marginally over 2010 in both production and bags per trip, but harvesting 
pressure (as measured in reported trips) increased by about 20 percent. Oyster population 
parameters for Cat Point Bar and East Hole Bar suggest that oyster abundances and potential 
production is markedly depressed, possibly reflecting the effects of continuous harvesting, poor 
harvesting practices, as well as, less than optimal environmental conditions in 2010 and 2011. 
Over harvesting is most damaging when environmental conditions are less than optimal, 
recruitment is low, and natural mortality is high. 

Resource managers believe that several activities associated with harvesting have had a 
detrimental impact on standing stocks and oyster resources on the primary producing reefs in St. 
George Sound in eastern Apalachicola Bay. The standing stocks of juvenile, sub-legal, and 
market-size oysters suggest that the overall condition of many reefs has declined substantially 
over the past two years as a result of continuous harvesting from Cat Point and East Hole Bars, 
concentrated and intensive harvesting by the majority of the fishing fleet, and the excessive 
harvesting of sub-legal oysters. 

Vessel counts during the 2011/12 Winter Harvesting Season show that about 60 percent of the 
fishing fleet was concentrated on Cat Point and East Hole Bars. Fishing effort often averaged 
more than 120 vessels per day throughout 2011 and 2012 placing added pressure on Cat Point 
and East Hole Bars. In response to limiting the number of hours harvest can occur each day to 
control for Vibrio vulnificus, additional harvesting days during 2011 and 2012 were implemented 
which increased fishing pressure and further deteriorated the condition of the resource. Another 
contributing factor was the management decision to allow harvesting from these reefs during the 
summer of 2010 in response to the oil spill event (April, 2010). This resulted in an intense 
harvesting effort which precluded any recovery time for the resource 

Harvesting pressure is usually high on reefs in the eastern portion of the Bay at the beginning of 
the oyster harvesting season, and in 2011 and 2012 harvesting pressure was almost exclusively 
directed to Cat Point and East Hole Bars. Harvesting pressure on Cat Point Bar and East Hole 
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Bar in St. George Sound demonstrated an upward trend in effort over the past two years. This 
change in fishing effort is not easy to explain, since it does not seem to be strictly associated with 
resource availability. One plausible explanation may be the proximity of St. George Sound to 
Eastpoint, where many licensed oystermen reside and sell their oysters. 

Some of the decline of legal-size oysters can be attributed to the excessive harvesting of sub
legal oysters. Since 2010, there have been numerous reports of oystermen harvesting oysters 
below the legal size limit, and observations in the marketplace confirmed that the harvest of 
small oysters was very common during the DWH oil spill event and has persisted to the present. 
Excessive harvesting of sub-legal oysters from 2010 through 2012 reduced recruitment among 
sub-legal size classes to legal size, contributing to declining trends in estimated production in 
2012/2013. This situation results from harvesting and culling practices of the fishermen, when 
sub-legal oysters are not culled and returned to the reef to grow to marketable size. 

The practice of harvesting sub-legal oysters appears to be an extension of a "use it or lose it' 
attitude that prevailed during the fall and winter of2010. Following the oil spill in April2010, 
there was an acknowledged threat to oyster resources in Apalachicola Bay, and management 
policies were directed toward harvesting available resources in the face of a growing risk of loss. 
Throughout the period when oil posed an unpredictable threat to the oyster fishery, less effort 
was directed toward enforcing size limits, perhaps, yielding to the view that it would be more 
beneficial to harvest the available resource. But unfortunately, many oystermen have continued 
the same harvesting practices that were allowed during the oil spill threat. 

The Division's 2011 Oyster Resource Assessment Report for Apalachicola Bay (Division of 
Aquaculture, 2011) stated that oyster population estimates indicated that recruitment would keep 
pace with harvesting pressure and sustain production throughout the 2011/12 Winter Harvesting 
Season: with the caveat that increased harvesting pressure and/or the unabated harvesting of 
sub legal stocks may alter the production I harvesting balance. In 2011, reports of the harvest and 
sale of oysters below the legal size limit was still common practice, and it is now clear that there 
are not sufficient numbers of juvenile and market size oysters to support harvesting throughout 
the up coming season. 

Tropical Storm Debby 

Tropical Storm Debby made its closest approach to Apalachicola Bay on June 25, 2012 before 
moving eastward and making landfall near the mouth of the Suwannee River. Despite the fact 
that Debby never achieved hurricane strength, it was accompanied by moderate storm surge in 
the Big Bend region. Maximum surge at Apalachicola was 3.51 feet. 

The greatest impacts to oyster reefs were expected to be in St. George Sound and western 
Apalachicola Bay (St. Vincent Bar) because of the long fetch of open water. Scouring was 
expected as a result of storm surge and wave action across the Bay. Fortunately, most of the 
storm surge and strongest wave action occurred during high tides when the reefs are most 
protected from severe hydrological impacts. 

Preliminary reconnaissance following T.S.Debby did not indicate severe disruption of oyster reef 
structure. Examination of shells and live oysters did not display the effects of severe scouring 
(ex. polished shell surfaces, abrasion, dead oysters) and observations by divers did not 
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demonstrate extensive disruption of the reefs surface (suspension and deposition of reef shell 
and sediments, concretion of reef material, or burial of shell and living oysters). Although reef 
areas were sometimes devoid of live oysters, clusters of oysters were present in adjacent areas 
that did not indicate severe disturbance. Scouring and wave action may have impacted reef 
surfaces and oyster resources in some areas, but widespread damage to reef structure was not 
observed. 

Heavy rainfall and coastal flooding may have an adverse impact on oyster reefs closest to the 
river and distributaries in the river delta, but the sudden influx of freshwater did not appear to 
cause extensive oyster mortalities on reefs away from the river delta (reefs in the Winter 
Harvesting Areas). Preliminary reconnaissance and sampling did not identify oyster populations 
where mass mortalities occurred; it is generally apparent when a mass mortality event occurs 
from a freshet or poor water quality (low dissolved oxygen concentrations). However, it remains 
likely that oyster populations in close proximity to the river delta may be subject to prolonged 
low salinity and associated low dissolved oxygen concentrations, and may suffer mortalities. 
There have been some reports of recent mortalities (late July) among oysters on reefs in the 
Summer Harvesting Area (Norman's Lumps). 

Fishery Management Implications 

The Department of Agriculture and Consumer Services and the Fish and Wildlife Conservation 
Commission enacted several policies that allowed oystermen a greater opportunity to harvest 
available oyster resources in Apalachicola Bay in response to the Deepwater Horizon oil spill 
event and national shellfish program requirements. The Executive Director of the FWCC signed 
an Executive Order that allowed commercial harvest of oysters from Apalachicola Bay seven 
days a week beginning September 1, 2011 , contingent upon the Standard Oyster Resource 
Management Protocol (SORMP). On June 1, 2012, the FWCC enacted rule amendments in 
Chapter 68B-27.017 that allowed harvesting of oysters seven days a week, year round in 
Apalachicola Bay. This action was taken, in part, to accommodate commercial oyster fishermen 
for time on the water harvesting that was decreased as a result of recent management practices to 
enhance public health protection. These practices, consistent with national Vibrio vulnificus 
reduction criteria, imposed more stringent limitations on harvesting times from April through 
November. 

Subsection 68B-27.017(1)(a), Florida Administrative Code, provides that oysters may be 
harvested for commercial purposes on any day of the week. Subsection ( 1 )(b) provides that - If 
during the period of November 16 through May 31 DACS establishes that the oyster resources 
on Cat Point Bar and East Hole Bar can not sustain a harvest of 300 bags per acre (SORMP), 
then the harvest of oysters for commercial purposes shall be prohibited on Saturdays and 
Sundays. Results of the current assessment indicated that estimated production on Cat Point Bar 
and East Hole Bar may not exceed the level provided in the SORMP for DACS to recommend 
that oyster harvesting for commercial purposes be continued at seven days a week. Oyster 
resources will be re-assessed in November and recommendations will be forwarded to the 
Florida Fish and Wildlife Conservation Commission. 
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Fishery Trends 

Analyses of oyster resource assessment data over the past two years indicate several general 
conclusions regarding oyster resources in Apalachicola Bay. 

The outlook for oyster production for the 2012/2013 Winter Harvesting Season in St. George 
Sound (Cat Point, East Hole, Porters Bar and Platform) is described as "poor". lt appears 
unlikely that oyster populations on Cat Point and East Hole Bars can sustain concentrated 
harvesting effort throughout the Winter Harvesting Season. 

Declining population estimates over the past two years generally indicated that oyster 
populations are severely stressed. Although oyster population parameters for 2010 and 2011 
reflected relatively stable production estimates, declines in 2012 suggest that overall resource 
availability may not be capable of sustaining current harvesting levels (bags per trip). The 
number of bags per trip has continued to decline over the past five years. 

Prior to 2009, the demand for oysters from Apalachicola Bay was a primary factor limiting 
harvests, as harvests did not appear to be limited by available stocks. Higher landings in 2009 
likely reflected strengthening market demand and increased fishing effort rather than increased 
resource availability. However, in 2011/2012 demand for Apalachicola Bay oysters increased 
because of reduced production from historically productive areas in other Gulf states, while 
oyster resources in the Bay have suffered during the current drought. Consequently, oyster 
resources may not be adequate to support increased harvesting pressure and meet increased 
demand throughout the upcoming season. 

Table 2. Cat Point Bar Population Estimates: September 2008 to July 2012. 

Sample Oyster Mean Density OVsters - Bags 
Quadrat Number Leng. 

Date (0.25m) (n) (mm) (/m) >50mm (%) >75mm (%) (/m) 1000x {lac) (lac) 

09/08 20 616 55.2 123.2 66.2 17.21 21 .2 85.8 381 

11/08 10 564 52.0 225.6 55.7 19.33 43.6 176.4 784 

12/08 10 333 56.9 133.2 66.1 24.92 33.1 134.3 597 

08/09 20 828 50.1 165.6 49.9 15.10 25.0 101.1 449 

11/09 10 626 48.2 250.4 50.2 7.83 19.6 79.3 352 

04/10 20 969 48.4 193.8 46.7 9.91 19.2 77.7 345 

08/10 20 1,043 50.5 208.6 53.9 8.92 18.6 75.3 334 

11/10 20 865 52.8 173.0 63.7 12.25 21.2 85.7 381 

08/11 15 1,611 48.2 429.6 48.5 5.40 23.2 93.9 417 

07/12 10 161 58.8 64.4 67.1 24.84 15.9 64.7 287 
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Table 2. East Hole Bar Population Estimates: November 2008 to July 2012. 

Sample Oyster Mean Density Oysters - Bags 

Quadrat Number Leng. 
Date (0.25m) (n) (mm) (/m) >50mm (%) >75mm (%) (/m) 1000x (/ac) (lac) 

11/08 10 318 57.5 127.2 69.1 22.33 28.4 114.9 510 

09/09 20 1,023 49.3 204.6 50.7 9.09 18.5 75.2 334 

11/10 10 682 47.0 272.8 48.6 9.38 25.6 103.6 460 

07/12 10 127 60.8 50.8 65.3 32.28 16.3 66.3 294 

Table 2. Dry Bar Population Estimates: September 2008 to July 2012. 

Sample Oyster Mean Density Oysters - Bags 

Quadrat Number Leng. 
Date (0.25m) (n) (mm) (/m) >50mm (%) >75mm (%) (lm)_ 1000x (lac) (lac) 

09/08 20 1,467 54.0 293.4 64.1 14.86 43.6 176.4 784 

12/08 10 986 47.1 394.4 49.8 7.81 30.8 124.6 554 

08/09 20 1,353 46.6 272.6 41.2 6.31 17.2 69.6 309 

11/09 10 589 45.6 235.6 41 .7 7.13 16.7 67.9 302 

08/10 20 877 50.2 175.4 50.5 10.83 18.9 76.8 341 

11/10 20 1,313 43.1 262.5 34.4 11 .65 30.5 123.8 550 

08/11 15 567 47.5 151 .2 44.8 11 .90 17.9 72.7 323 

07/12 10a 150 56.0 60.0 66.0 20.0 12.0 48.6 215a 

a- Samples collected from Little Gully on Dry Bar. No live oysters were collected from St. Vincent Bar 

Table 2. North Spur (Plant) Population Estimates: September 2008 - July 2012. 

Sample O_yster Mean Density Oysters - BC!Q_S 
Quadrat Number Leng. 

Date (0.25m) (n) (mm) (lm) >SOmm (%) >75mm (%) (/m) 1000x (/ac) (/ac) 

09/08 5 284 52.9 227.2 60.6 10.56 23.9 97.0 431 

09/09 10 541 49.5 216.4 49.9 12.75 27.5 111 .6 496 

04/10 5 1040 48.0 832.0 50.4 5.10 42.4 171 .7 763 

08/11 5 269 52.9 215.2 58.0 15.99 34.4 139.2 619 
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I 01112 I 362 I 53.4 I 144.8 1 57,5 1 18.231 26.4 1 106.8 1 

Table 2. Green point (Plant) Population Estimates: September 2008- July 2012. 

Sam ole O~ter Mean Densitv O~ters - B~s 
Quadrat Number Leng. 

Date (0.25m) (n) (mm) (lm) >50mm (%) >75mm (%) (lm) 1000x (lac) (lac) 

09/08 10 482 58.8 192.2 75.9 20.33 39.2 158.6 705 

09/09 10 274541 48.2 109.6 44.1 17.52 19.2 77.7 345 

09/11 10 510 54.4 204.0 65.5 12.94 26.4 106.5 474 

07/12 5 125 59.6 100.0 65.0 28.00 28.0 113.3 503 
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The contemporaneous data I analyzed indicated that fishing pressure and harvest practices
used on the oyster population in Apalachicola Bay were excessive, unprecedented, and un-
sustainable, and collectively caused the collapse of the Apalachicola Bay oyster population
in 2012, as indicated by:

• fishing effort and landings were at the highest levels of the contemporary reporting
period (1986-2014) in the two years immediately preceding the fishery collapse;

• the number of oyster fishers licensed by the State of Florida increased considerably from
2009 through 2012 to high values not observed since 1990;

• Catch Per Unit Effort (CPUE), a measure of fishing efficiency calculated as oyster
landings per fishing trip, began to decline precipitously in 2009, eventually dropping
and remaining below historical low values last observed in 1992;

• fishery exploitation rates increased spectacularly from 2009 through 2012–monthly rates
in 2011 and 2012 were in the top 6% of those in the 336 months from 1986 to 2014,
and annual rates exceeded those deemed sustainable in oyster fisheries; moreover, as
the population declined through 2012, oyster fishers were catching a higher fraction of
oysters, a practice known as depensatory fishing;

• population persistence, population recovery, and fishery yield depend critically on habi-
tat quality, such that inadequate consideration of habitat degradation due to oyster
harvest practices will lead to fishery collapse, even when a traditional stock assessment
deems the fishery stock not to be overfished; and,

• removal of shell substrate from the Apalachicola Bay oyster grounds during the period
prior to and during 2012 was excessive and not replenished adequately (Section 11.2).

• Thus, unsustainable fishing pressure and harvest practices led to the col-
lapse of the Apalachicola Bay oyster fishery in 2012.

7.2 Unsustainable Fishing Pressure and Harvest Practices

As noted in Florida Governor Rick Scott’s letter to the Department of Commerce request-
ing that the U.S. government declare a federal fisheries disaster in Florida’s Gulf of Mexico
fisheries, “[h]arvesting pressures and practices were altered to increase fishing effort, as mea-
sured in reported trips, due to the closure of oyster harvesting in contiguous states during
2010. This led to overharvesting of illegal and sub-legal oysters further damaging an already
stressed population.” (Knickerbocker Ex. 20). Governor Scott also attached the August
2012 FDAC Oyster Resource Assessment Report to his request. This report stated that
harvesting pressure contributed to declining stocks of “juvenile, sub-legal, and market-sized
oysters” due to “continuous harvesting” of Apalachicola Bay’s primary oyster bars, Cat Point
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and East Hole. (FDACS August 2012 Assessment at p. 7). The report continued that the
“excessive harvesting of sub-legal oysters” contributed to declines in legal-size oysters, and
that this “excessive harvesting” started after the Deepwater Horizon oil spill event, but then
continued through at least August 2012. (FDACS August 2012 Assessment at p. 8) My
findings are largely consistent with the findings of the Governor’s letter and accompanying
report, as detailed below.

Unsustainable fishing pressure by recruitment overfishing (i.e., harvesting too great a
fraction of the reproductive segment of the population–spawning stock) can lead to recruit-
ment failure (i.e., too few juveniles entering the fishable segment of the population). This
can occur when too few larvae are produced, such as when densities of adults in a habitat
are too low or when fertilization efficiency is greatly reduced, or when the requisite substrate
(shell) for larval settlement and juvenile survival is inadequate. To reduce the risk of fishery
collapse, fishery managers typically attempt to control fishing effort (e.g., number of fishing
licenses or trips) or catch (i.e., fishery landings) or both. For example, when a fishery stock
is at risk (e.g., abundance declining past a biomass threshhold, or exposed to a natural envi-
ronmental stress), a risk-averse management approach based on the precautionary principle
dictates that fishing effort and catch be capped at current levels, or reduced to allow the
fished population to recover from a decline or withstand environmental stress. In the case of
exploited populations that are also reliant on habitat, ecosystem-based fishery management
approaches are indicated, such as enhanced re-shelling of oyster bars or minimization of
harmful fishing practices on oyster bars (i.e., removal of shell). In addition, managers must
attempt to eliminate sublegal and illegal fishing practices, which by themselves can deplete
a population to fishery collapse. Established measures of fishing pressure, including (i) fish-
ery landings, (ii) fishing effort represented by the number of fishing trips, (iii) fishing effort
represented by the number of licensed fishers, and (iv) fishing mortality, were assessed to
determine if there was excessive fishing pressure on the Apalachicola Bay oyster population
and habitat in the years immediately preceding the fishery collapse.

7.2.1 Fishery Landings

Landings data provide one measure of fishing pressure. Annual landings data for Franklin
County reflect harvest of oysters in Apalachicola Bay (Figure 4). These data were down-
loaded from the FWC website (https://public.myfwc.com/FWRI/PFDM/ReportCreator.
aspx). This analysis relied on data from 1986-2014 because these were the longest landings
time series that were standardized as to the data reporting system. Landings data reporting
became mandatory in 1986; prior to 1986 reporting was voluntary. Data prior to 1986 were
thus not used because those data could not be compared directly with the data after 1985
due to the change in reporting system. This situation is common in fishery management;
the solution is to use standardized data in analyses of fishery performance.

Oyster fishery landings from Franklin County in 2011 and 2012 were the two highest in
the time series (Figure 17). In addition, Franklin County landings from 2007-2012 encom-
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passed four of the five highest landings since 1986, and were consistently above the time
series average (Figure 17). Accordingly, the level of fishing pressure (as measured by land-
ings) on oysters in Apalachicola Bay in the years preceding the collapse was the highest
during the entire contemporary period of record (1986-2014) comprising standardized har-
vest data. Note that the landings may have been high due to significantly higher oyster
abundance, not just excessive fishing pressure. This alternative, though, is not supported
by the evidence on population abundance presented in Section 6.

7.2.2 Fishing Effort–Trips and Catch per Unit Effort (CPUE)

Another measure of fishing pressure is derived from fishing effort, which can be estimated
by the number of fishing trips and by the number of license holders. The first estimate was
calculated as the annual number of fishing trips by Franklin County oyster fishers (Figure
8). Data on fishing trips were downloaded from the FWC website (https://public.myfwc.
com/FWRI/PFDM/ReportCreator.aspx).

Figure 8: Number of fishing trips per year (grey bars) and CPUE as catch
per fishing trip (square symbols connected by line) by the oyster fishery
in Franklin County. Catch per trip was calculated as landings divided by
trips. The blue shaded rectangle encompasses the three highest numbers
of fishing trips (2009, 2011, 2012) in the contemporary historical record
from 1986 through 2014. The blue dotted line is the average of the trips
time series.

As with Franklin County landings, the number of fishing trips executed by Franklin
County oyster fishers in 2011 and 2012 were the two highest in the time series (Figure
8). The third highest value in the time series was in 2009 and fifth highest was in 2010,
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indicating that fishing pressure (as measured by fishing trips) on oysters in Apalachicola
Bay was extreme in the years preceding the collapse.

Fishery efficiency, as estimated by the catch per fishing trip (usually referred to as Catch
per Unit Effort–CPUE), began to decline precipitously in 2009, having dropped to a low
level last observed in 1992. This drop happened at the same time that the number of fishing
trips rose significantly above the time series average (Figure 8). Catch per trip continued
to decline below the time series average through 2012, eventually reaching lowest values in
2013 and 2014.

The significant decline in CPUE from 2009 through 2012 along with the very high fishing
effort (fishing trips) reflected excessive fishing pressure and inefficient fishing performance,
which are warning signs that often precede fishery collapse, and which should have triggered
risk-averse management actions for the Apalachicola Bay oyster fishery.

7.2.3 Fishing Effort–Licenses

Another surrogate measure of fishing effort was estimated by the number of licensed oyster
fishers in Apalachicola Bay from 1986 through 2012 (Figure 9). The data were derived from
document UFL 00088115.xls and were checked against the data in the Oyster Resource As-
sessment Report, Apalachicola Bay, August 2012 by the Florida Department of Agriculture
and Consumer Services, Division of Aquaculture (http://www.freshfromflorida.com/
content/download/5108/90903/). The number of licensed fishers per year in Apalachicola
Bay from 2009-2012, which encompasses the period subsequent to the Deepwater Horizon
oil spill and immediately before the fishery collapse, ranged from 774-972 (Figure 9). All of
these values were well above the 1986-2012 average of 644 licensed fishers, indicating high
nominal fishing effort.

7.2.4 Exploitation Rate

Exploitation rate is the fraction of the fishable population harvested by the fishery per unit
time; in this case, it is the fraction harvested per month (Figure 10) or per year (Figure 11)
in Apalachicola Bay from 1986 through 2013.

Exploitation rate data were derived from Appendix 1 of Pine III et al. (2015). Of the
336 monthly values depicted in Figure 10, 15 of the highest 20 values occurred in 2011
and 2012, and all exploitation rates since 2009 were above the average exploitation rate.
The monthly exploitation rates were used to calculate annual exploitation rates (Figure
11). Annual exploitation rates were at highest levels from 2009 through 2013, ranging
from 45-73%, which greatly exceeded the recommended annual exploitation rate (20%) for
sustainable exploitation of oyster populations in the Gulf of Mexico (Powell et al., 2012).
In addition, extremely high fishing pressure for several years is a key predictor of fishery
collapse (Essington et al., 2015), and contemporaneous analyses by official Florida agencies
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Figure 9: Number of licensed fishers per year in the Apalachicola Bay
oyster fishery. Data were derived from document UFL 00088115.xls.
The blue shaded rectangle encompasses the period subsequent to the Deep-
water Horizon oil spill and immediately before the fishery collapse. The
blue dotted line is the average of the time series.

repeatedly documented the fact of extremely high fishing pressure in the years immediately
preceding the collapse. For example, in the FDACS 2011 Report, p. 3, it noted that “Fishing
effort throughout the winter and spring of 2011 placed added pressure on Cat Point and East
Hole Bars, which, in conjunction with fishing effort that was placed on these reefs during
the summer of 2010 in response to the oil spill event, resulted in a cumulative increase in
harvesting pressure from a relatively limited resource.” This observation is consistent with
my conclusion that the Apalachicola Bay oyster fishery collapsed due to excessively high
exploitation rates in combination with habitat degradation.

7.3 Habitat Degradation and Fishery Collapse

The mechanism by which unsustainable harvest of oysters collapses fisheries involves some
combination of recruitment overfishing and degradation or destruction of oyster reef habi-
tat. Recruitment overfishing entails reduction of the spawning stock and its subsequent
recruitment of young oysters below a level that allows the population to persist (Pine III
et al., 2015). Habitat degradation occurs when the method normally used to harvest oys-
ters (Figure 12) destroys the physical profile of reefs, which places the oysters lower in the
water column where water flow is reduced and sediment accumulation rates are highest,
thereby suffocating oysters and reducing larval settlement (Lenihan, 1999; Newell, 1988). In
contrast, on unexploited high-relief reefs, oyster density and larval recruitment are higher
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Figure 10: Monthly exploitation rate in Apalachicola Bay from 1986
through 2013. Blue shaded rectangle encompasses 2009-2012, immedi-
ately before the fishery collapse. The blue dotted line is the time series
average. The red line is a reference to emphasize the high rates in 2011
and 2012.
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Figure 11: Annual exploitation rate, the fraction of the legal population
harvested by the oyster fishery per year, in Apalachicola Bay from 1986
through 2013. The blue shaded rectangle encompasses 2009 through 2013,
immediately before and during the fishery collapse. The blue dotted line
is the average of the time series.
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the 2012 fishery collapse in Apalachicola Bay.

9.3.6 Assessment of White/Kimbro Population Model and Conclusions

The general model used by Dr. White (integral projection model) is an advanced type of
population model used widely in studies of population dynamics and conservation (Ellner and
Rees, 2006; Rees and Ellner, 2009). In fact, my colleagues and I have a scientific publication
in press on the use of an integral projection model with the Pacific oyster Crassostrea gigas
(Appendix A: Moore, J.L., R.N. Lipcius, B. Puckett and S.J. Schreiber. The demographic
consequences of growing older and bigger in oyster populations. Ecological Applications
in press, doi: 10.1002/eap.1374). However, White’s model contains serious errors in the
parameterization and assumptions underlying the model, which preclude application of the
model results and conclusions to the Apalachicola Bay fishery collapse. Herein I will highlight
some of the issues.

The model used FDACS oyster survey data from one oyster bar, Cat Point, to extrapolate
to conditions throughout the entire Bay. Such an approach does not capture the unique
environment of each oyster reef, as well as the critical distinction between oyster reefs that
are harvested and those that are lightly harvested and/or re-shelled, which have dramatically
different oyster densities of legal and sublegal oysters, as demonstrated in Section 8.5.

In addition, Dr. White decided to run only Dr. Greenblatt’s “unimpacted scenario”
to study the changes in Apalachicola Bays oyster biomass. The “unimpacted scenario,”
however, rests on an assumption that the State of Georgia removes zero water from the
Apalachicola-Chattahoochee-Flint River basin. Such an assumption makes Dr. White’s
model have little practical utility. Dr. White, for instance, did not run any of Dr. Green-
blatt’s remedy scenarios, which I understand are similar to the restrictions the State of
Florida has asked be imposed on the State of Georgia with respect to its water consumption.
Thus, there is no modeled estimate of the effect of practical reductions in water use upon
the Apalachicola Bay oyster population.

The principal conclusion Dr. White offers in his Expert Report does not provide any
specific calculation of the effect of lower water consumption: “High salinity conditions in the
Apalachicola Bay due to reductions in flow of the Apalachicola River by Georgia contributed
to reductions in oyster biomass in Apalachicola Bay from 2007-2012.” Accordingly, this
conclusion provides no valid scientific basis that could allow Dr. Kimbro to draw concrete
conclusions about the relationship between Georgia water consumption, predation and the
collapse of the oyster fishery in 2012.

As an example of mistaken parameterization in the model, I will discuss the function
relating larval growth and survival to salinity in Dr. White’s model. In the report it was
noted that “[oyster larval] recruitment decreased as salinity moved away (higher or lower)
from 15 ppt, which was consistent with reported effects of salinity on larval growth and sur-
vival (e.g., Davis 1956).” The reference was actually Davis (1958), which was cited correctly
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in the report’s Literature Cited section, but which does not conclude that larval survival and
growth are optimal at 15 psu (partial salinity units, previously termed “ppt”). Davis (1958)
actually noted that “The salinity range for development of normal straight-hinge larvae...for
eggs from oysters conditioned at 26.0-27.0 p.p.t. was from 12.5 to above 35.0 p.p.t.” and
that the optimum salinity for growth of larvae of oysters from waters at 26-27 psu “was 17.5
p.p.t.” in one study and “about 22.5 p.p.t.” in another study. Davis (1958) also noted that
oysters raised in low-salinity waters will have lower salinity optima, but that is not relevant
in the case of Apalachicola Bay oysters during drought conditions. Furthermore, the litera-
ture on habitat requirements for larval settlement states “maximal setting at 18 to 22 ppt”
in general for the eastern oyster (Cake, 1983). For example, Cake (1983) cites data from
11 years of spatset data from Louisiana, which found “Setting intensities were consistently
high...between 16 and 24 ppt with a peak of more than 12 spat/cm between 20 and 22 ppt.”
Thus, the parameterization for the larval survival function is in error relative to the case in
Apalachicola Bay during drought, and raises concerns about the veracity of other parameter
and function estimates used in the model.

Hence, I conclude that, as presented, the modeling results and conclusions
cannot address the actual situation underlying the Apalachicola Bay oyster fish-
ery collapse in 2012.

9.4 Stone Crab

The Gulf stone crabMenippe adina ranges from peninsular Florida through the Gulf of Mex-
ico (Figure 29), and supports a major commercial fishery along the Gulf coast of Florida
(Bert and Harrison, 1988), including the counties of Wakulla (Apalachee Bay) and Franklin
(Apalachicola Bay) (http://myfwc.com/media/195801/florida-stone-crab.pdf). In
this region, hybrids of the Gulf stone crab and Florida stone crab Menippe mercenaria
also occur, but are aggregated with Gulf stone crab in landings data (http://myfwc.com/
media/195801/florida-stone-crab.pdf).

The Gulf stone crab was implicated in the fishery collapse by Fish and Wildlife Conser-
vation Commission (2013), as follows:

“Observations by divers confirmed the presence and abundance of stone crabs
(Menippe mercenaria), on the primary oyster reefs in Apalachicola Bay.” and
“Stone crabs are considered the primary predators of oysters when salinities
remain high for extended periods and crab populations become established on
oyster reefs.”

The rationale for this is that the stone crab, like the rock snail, prefer higher salinities,
and should have increased in abundance to some degree during the drought. Consequently,
I examined available data on stone crab landings in both Franklin and Wakulla counties
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10 Ecosystem Productivity of Apalachicola Bay

10.1 Rationale and Findings

Relationships between river flow, salinity, and ecosystem productivity of estuaries along the
Gulf of Mexico, such as Apalachicola Bay, has been investigated in depth (see Livingston
(2014) for a review). In some cases, ecosystem productivity increases with salinity (Liv-
ingston et al., 1997), while in others it decreases (Livingston, 2014). Consequently, I exam-
ined whether or not CPUE of exploited crustaceans, surrogates for Apalachicola Bay produc-
tivity, had dropped significantly during the years of low flow and oyster fishery collapse–2011
through 2013. These data were compared to those for the oyster and stone crab fisheries,
which demonstrated conspicuous declines immediately preceding and during the fishery col-
lapses (Figures 8, The findings indicate that, during and immediately after the years of low
flow and oyster fishery collapse from 2011 through 2013:

• CPUE of white shrimp, pink shrimp and blue crab did not exhibit a significant reduc-
tion;

• landings of these species were either positively correlated or not correlated with river
flow at 0 or 1 year time lags;

• the patterns in CPUE over time differed significantly from those of oyster and stone
crab; and,

• CPUE for shrimp species in Apalachicola Bay (white and pink shrimp) did not dif-
fer from those of the brown rock shrimp, which inhabits deeper waters outside of
Apalachicola Bay.

• Thus, ecosystem production of the blue crab and shrimp during and im-
mediately after the years of low flow and oyster fishery collapse was not
low relative to non-drought years, and was also not correlated with river
flow.

I investigated three species that depend on productivity of Apalachicola Bay, the blue
crab, pink shrimp, and white shrimp (Figure 33). I also investigated data for brown rock
shrimp (Figure 33), even though it is primarily a deep-water species outside of Apalachicola
Bay, to assess whether its patterns in CPUE were similar or different from those of the
three that are abundant in Apalachicola Bay. CPUE was calculated as (landings/fishing
trips) using data for Franklin County derived from the Florida Fish and Wildlife Conserva-
tion Commission website (https://public.myfwc.com/FWRI/PFDM/ReportCreator.aspx).
Blue crab landings were for hard crabs, and did not include landings of soft crabs produced
by shedding operations.
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Figure 33: (A) white shrimp Litopenaeus setiferus, (B) pink shrimp Farfan-
tepenaeus duorarum, (C) brown rock shrimp Sicyonia brevirostris, and (D)
blue crab Callinectes sapidus. Photo credits: (A) http: // www. ncfishes.

com/ families/ aquatic-invertebrates/ litopenaeus-setiferus/ , (B) http:

// voices. nationalgeographic. com/ 2010/ 02/ 01/ shrimp_ trawl_ excluder_

cuts_ bycatch/ , (C) http: // naturewatch. org. nz/ observations/ 862824 ,
(D) http: // splendidwallpapers. com/ blue-crab-wallpapers. html .
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Date Location five.year.bin Cultch Type Cubic Yards Acreage Yd3/Acre Actual Yd3/Acre Cost Price/Yd3 Actual Price/Yd3 Cost/Acre Actual Cost/Acre Notes
1970 Apalachicola Bay 1970 Processed Oyster Shell 18,649 74.6 100 - 200 250 -$                       -$                        
1971 Apalachicola Bay 1970 Processed Oyster Shell 10,136 40.5 100 - 200 250 -$                       -$                        
1972 Apalachicola Bay 1970 Processed Oyster Shell 9,675 38.7 100 - 200 250 -$                       -$                        
1973 Apalachicola Bay 1970 Processed Oyster Shell 7,660 30.6 100 - 200 250 -$                       -$                        
1974 Apalachicola Bay 1970 Processed Oyster Shell 5,780 23.1 100 - 200 250 -$                       -$                        
1975 Apalachicola Bay 1975 Processed Oyster Shell 5,055 20.2 100 - 200 250 -$                       -$                        
1976 Apalachicola Bay 1975 Processed Oyster Shell 0 #DIV/0!
1977 Apalachicola Bay 1975 Processed Oyster Shell 2,751 11 100 - 200 250 -$                       -$                        
1978 Apalachicola Bay 1975 Processed Oyster Shell 10,139 40.6 100 - 200 250 -$                       -$                        
1979 Apalachicola Bay 1975 Processed Oyster Shell 6,258 25 100 - 200 250 -$                       -$                        
1980 Apalachicola Bay 1980 Processed Oyster Shell 5,709 22.8 100 -200 250 -$                       -$                        
1981 Apalachicola Bay 1980 Processed Oyster Shell 8,570 34.3 100 - 200 250 -$                       -$                        PL 88-309
1982 Apalachicola Bay 1980 Processed Oyster Shell 6,501 26 100 - 200 250 -$                       -$                        PL 88-309
1983 Apalachicola Bay 1980 Processed Oyster Shell 14,030 56.1 100 - 200 250 -$                       -$                        PL 88-309
1984 Apalachicola Bay 1980 Processed Oyster Shell 26,164 104.7 100 - 200 250 -$                       -$                        
1985 Apalachicola Bay 1985 Processed Oyster Shell 13,949 55.8 100 - 200 250 -$                       -$                        
1986 Apalachicola Bay Processed Oyster Shell 24,567 120 250 205 $416,200 16.94$                   3,468.33$              FCSWA
1986 Apalachicola Bay Dredged Clam Shell 56,470 225 250 251 $918,000 $16.25 16.26$                   $4,080 4,080.00$              CFDA/PL 88-309 (4B)
1986 Apalachicola Bay 1985 Oyst+Clam 81,037
1987 Apalachicola Bay Dredged Clam Shell 39,760 160 250 249 $553,950 $13.89 13.93$                   $3,460 3,462.19$              CFDA/PL 88-309 (4B)
1987 Apalachicola Bay Processed Oyster Shell 14,901 60 250 248 $178,800 12.00$                   $2,980 2,980.00$              
1987 Apalachicola Bay 1985 Oyst+Clam 54,661
1988 Apalachicola Bay 1985 Processed Oyster Shell 9,104 36.4 100 - 200 250 $109,250 12.00$                   $3,000 3,001.37$              
1989 Apalachicola Bay 1985 Processed Oyster Shell 10,013 40 250 250 $120,000 11.98$                   $3,000 3,000.00$              
1990 Apalachicola Bay 1990 Processed Oyster Shell 7,297 36 200 203 $87,500 11.99$                   $2,400 2,430.56$              
1991 Apalachicola Bay 1990 Processed Oyster Shell 0
1992 Apalachicola Bay 1990 Processed Oyster Shell 2,100 8.4 100 - 200 250 $25,200 12.00$                   $3,000 3,000.00$              
1993 Apalachicola Bay Scallop Shell 4,415 22 200 201 $55,200 $0.55 12.50$                   $2,500 2,509.09$              
1993 Apalachicola Bay Processed Oyster Shell 6,250 25 100 - 200 250 $75,000 12.00$                   $3,000 3,000.00$              
1993 Apalachicola Bay 1990 Oyst+scallop 10,665
1994 Apalachicola Bay Processed Oyster Shell 1,440 6 250 240 $17,280 12.00$                   $2,880 2,880.00$              
1994 Apalachicola Bay Processed Oyster Shell 923 5 200 185 $44,300 48.00$                   $8,860 8,860.00$              EDA/JTPA/FCSWA
1994 Apalachicola Bay Scallop Shell 7,841 39 200 201 $375,000 $0.55 47.83$                   $9,600 9,615.38$              EDA/JTPA/FCSWA
1994 Apalachicola Bay 1990 Oyst+scallop 10,204
1995 Apalachicola Bay Dredged Oyster Shell 8,940 45 200 199 $457,700 $20.00 51.20$                   $10,170 10,171.11$            EDA/JTPA/FCSWA
1995 Apalachicola Bay Processed Oyster Shell 10,935 43.7 250 250 $131,200 12.00$                   $3,000 3,002.29$              
1995 Apalachicola Bay 1995 dredged+processed 19,875
1996 Apalachicola Bay 1995 Processed Oyster Shell 9,000 36 250 250 $108,000 12.00$                   $3,000 3,000.00$              
1997 Apalachicola Bay 1995 Processed/Dredged Shell 9,705 39 250 249 $116,460 12.00$                   $3,000 2,986.15$              
1998 Apalachicola Bay 1995 Processed Oyster Shell 1,585 6.5 100 -200 244 $38,040 24.00$                   $5,850 5,852.31$              
1999 Apalachicola Bay 1995 Processed Oyster Shell 1,750 7 250 250 $21,000 12.00$                   $3,000 3,000.00$              
2000 Apalachicola Bay 2000 Processed Oyster Shell 7,316 29.3 100 - 200 250 $87,800 12.00$                   $3,000 2,996.59$              
2001 Apalachicola Bay 2000 Processed Oyster Shell 9,828 40 250 246 $216,200 $12.00 22.00$                   $5,400 5,405.00$              FDOT
2002 Apalachicola Bay 2000 Processed Oyster Shell 12,508 50 250 250 $275,200 $12.00 22.00$                   $5,500 5,504.00$              FDOT
2003 Apalachicola Bay 2000 Processed Oyster Shell 12,744 51 250 250 $280,370 $12.00 22.00$                   $5,500 5,497.45$              FDOT
2004 Apalachicola Bay 2000 Processed Oyster Shell 528 2.1 250 251 $11,600 $12.00 21.97$                   $5,530 5,523.81$              FDOT
2005 Apalachicola Bay 2005 oyster shell 0
2006 Apalachicola Bay 2005 oyster shell 0
2007 Apalachicola Bay 2005 oyster shell 0
2008 Apalachicola Bay 2005 Processed Oyster Shell 7,700 31 100 - 200 248 $169,400 $12.00 22.00$                   $5,500 5,464.52$              EDRP1
2009 Apalachicola Bay, Franklin County 2005 Processed Oyster Shell 4,345 20 100 - 200 217 $95,600 $12.00 22.00$                   $4,800 4,780.00$              EDRP1
2010 Franklin County 2010 Processed Oyster Shell 14,313 57.2 244 250 -$                       -$                        
2011 Franklin County 2010 Processed Oyster Shell 4,880 19.3 253 253 -$                       -$                        
2012 Franklin County 2010 Processed Oyster Shell 8,630 34.6 249 249 -$                       -$                        
2013 Franklin County 2010 Processed Oyster Shell 4,000 16 250 250 $109,375 27.34$                   6,835.94$              
2014 Franklin County 2010 Processed Oyster Shell 20,226 99.63 200 203 $1,803,644 $84.99 89.17$                   $16,997 18,103.42$            
2015 Franklin County 2015 Processed Oyster Shell 26,900 134.5 200 200 $2,010,775 $74.75 74.75$                   $14,950 14,950.00$            

overall.average 12,077
average.before.2010 11,950
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As discussed above, designated critical habitat for the Gulf sturgeon in the action area includes 
the Apalachicola River unit, and the Apalachicola Bay unit. In the effects analysis, we discussed 
how the WCM may affect four of the PCEs of sturgeon critical habitat: 1) food items in both the 
riverine and estuarine environments; 2) riverine spawning areas; 3) flow regime, and 4) water 
quality. Of the effects of WCM, hydropeaking has the potential to affect food resources in the 
river for young (5-day old) sturgeon larvae and the reduction in floodplain inundation in the fall 
and winter has the potential to further reduce food resources for juvenile sturgeon overwintering 
for the first time in the bay and estuary. Spawning areas may be affected by the sub-daily flow 
and velocity changes from hydropeaking. The flow regime may be altered by operations under 
the WCM by changing floodplain inundating flows and sub-daily fluctuations from 
hydropeaking. The water quality, especially salinity, in the distributary rivers may affect the 
ability to effectively forage by young of year and juveniles in the winter. However, the WCM 
would not appreciably change the quantity or quality of the PCEs to the extent that it would 
appreciably diminish the habitat’s capability to provide the intended conservation role.

7.3 Determination

After reviewing the current status of the listed species and designated critical habitat, the 
environmental baseline for the action area, the effects of the proposed action, and the cumulative 
effects, it is the USFWS' biological opinion that the proposed action: 1) will not jeopardize the 
continued existence of the Gulf sturgeon; and 2) will not destroy or adversely modify designated 
critical habitat for the Gulf sturgeon.

The WCM is intended to apply until a new WCM is adopted. Given the USACE's current 
timeline, the findings of this BO shall apply for five years until September 14, 2021, or until 
amended through a reinitiation of consultation or superseded with a new opinion for a new 
proposed action.

8 MUSSELS - STATUS OF THE SPECIES

8.1 Species Description

Fat threeridge

The fat threeridge (Amblema neislerii) is a medium-sized, heavy-shelled mussel that reaches a 
length of about 100 millimeters (mm) (4.0 inches (in)). Large specimens are highly inflated.
The dark brown to black shell is oval to quadrate and strongly sculptured with seven to nine 
prominent horizontal parallel plications (ridges). The umbo (the raised, rounded portion near the 
shell hinge) is in the anterior quarter of the shell. The inside surface of the shell (nacre) is white 
to bluish white. As typical of the genus, no sexual dimorphism is displayed in shell characters 
(Williams and Butler 1994, Williams et al. 2008).

Purple bankclimber
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and habitat mapping using side-scan sonar throughout the known range in the ACF Basin have 
increased our knowledge of the population size of fat threeridge (Smit 2014, Smit and Kaeser in 
press).  The sonar mapping approach identified twice as many patches and ten times the quantity 
of suitable habitat than identified using traditional approaches and SCUBA sampling identified 
high densities of mussels.  Fat threeridge was the most abundant mussel in terms of frequency 
collected of the 18 mussel species detected during surveys (Smit 2014, Smit and Kaeser in 
press).  During these 2012-2015 surveys, 7,454 individuals were collected from the lower 
Chipola River and lower and middle Apalachicola River (Table 9.1, 9.2, 9.3).  Recent surveys all 
reported evidence of fat threeridge recruitment in the Apalachicola River based on size class 
information (Gangloff 2011, Smit 2014, Smit and Kaeser in press).   
 
The highest densities of fat threeridge occur in the lower Chipola River and between RM 27-50 
of middle Apalachicola River with mean densities ranging from 2.1 to 11.2 individuals/sq.  m, 
but densities ranged up to 19.5 individuals/sq.  m in optimal habitat in the lower Chipola River.  
Densities varied with habitat class and IRZ, ORZ, and POB generally having the highest 
densities (Table 9.5).  Based on these densities and the area of habitat mapped in each river 
reach, current estimates of the population size of fat threeridge in the action area range from 
about 6,009,000 to 18,650,000 individuals, with a mean of approximately 12,167,000.  
According to the 2015 Annual Report for USACE, incidental take monitoring began under the 
current RIOP conditions, there has been a cumulative take estimate of 8,374 fat threeridge.  For 
the fat threeridge this represents a total of approximately 0.07% of the population.   
 
Table 9.5  Population estimates based on densities sampled in each habitat (Smit 2014, Smit 
and Kaeser in press).   

 
 
 
 

River Habitat Class
Mapped 

area (m^2)
Mean 

Density

lower 
95% 

CI

upper 
95% 

CI
Population 
Estimate

lower 
95% CI

upper 95% 
CI

IRZ 270,698 4.6 2.0 6.9 1,239,797 527,861 1,867,816
ORZ 157,183 4.8 3.0 6.4 754,478 474,693 1,007,543
POB 1,043,241 2.1 1.0 3.0 2,169,941 1,084,971 3,077,561
PB 505,010 0.1 0.0 1.3 30,301 0 656,513
MC 4,985,217 0.0 0.0 0.0 0 0 0
River Total 6,961,349 4,194,517 2,087,524 6,609,433

Lower 
Apalachicola 
River SBA 681,500 0.9 599,720

SBA 381,803 11.2 6.9 15.6 4,276,195 2,618,406 5,953,074
POB 281,579 11.0 2.5 19.5 3,097,370 703,948 5,488,539
MC 1,265,849 0.2 0.0 0.5 202,536 0 632,925
River Total 1,929,231 7,373,564 3,322,353 11,441,613

Total 9,572,080 12,167,801 6,009,598 18,650,766

Middle 
Apalachicola 
River

Lower 
Chipola 
River
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10.4  Interrelated and Interdependent Actions

We must consider along with the effects of the action the effects of other federal activities that 
are interrelated to, or interdependent with, the proposed action (50 CFR sect. 402.02). By 
definition, interrelated actions are part of a larger action and depend on the larger action for their 
justification. Interdependent actions have no independent utility apart from the proposed action.
At this time, the USFWS is aware of only one action that satisfy the definitions of interrelated 
and interdependent actions that will not themselves undergo section 7 consultation in the future, 
or that are not already included in the Baseline or our representations of flows under the WCM.
This action will undergo section 7 consultation in the future, but is worthy of mention because 
they address possible reasonable and prudent measures and terms and conditions for addressing 
effects of hydropeaking. The USACE contract with Southeast Power Administration and Duke 
Energy will undergo section 7 in the future. This contract controls hydropower production and 
hydropeaking.

11 MUSSELS - CUMULATIVE EFFECTS

Cumulative effects for mussels are anticipated to be similar to those for Gulf sturgeon.

12 MUSSELS - CONCLUSION

The proposed action provides both beneficial and adverse effects to the species and their 
designated critical habitats. To the extent that the consumptive use assumptions are accurate, 
differences between the Baseline and the simulated flows of the WCM are due to differences in 
reservoir operations, as the model is driven by the observed hydrology. Therefore, we attribute 
all differences between the Baseline and WCM simulated flow regime to the USACE's 
discretionary operations. Differences between the Baseline and WCM are summarized for each 
of the species below (for more details, see section 10).

Most of these effects, both beneficial and adverse, derive from relatively minor differences 
between the WCM and Baseline. Generally, it appears that USACE would store water more 
often and augment flows less often under the WCM than has occurred under current 
management. The WCM uses some of this stored water to maintain a minimum flow of 5,000 
cfs, but the frequency of flows less than 10,000 cfs and less than 7,500 cfs is increased.
Additionally, floodplain inundation during spring and summer is reduced. The remainder of this 
section summarizes and consolidates our findings in the previous sections for each listed species 
and critical habitat in the action area.

12.1  Fat threeridge

Based on best available information, we believe the population of fat threeridge in the action area 
is stable and possibly increasing. The population appears to be doing well despite the principal 
effects to the fat threeridge in the action area that we described in section 8, Mussels -
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Environmental Baseline. The inter-annual frequency and the intra-annual duration of low flows 
in the pre-Lanier period substantially increased in the post-West Point period. Flows under the 
WCM will further increase the frequency and duration of low flows. Flows less than 5,000 cfs 
were not recorded in the pre-Lanier period. The WCM supports a minimum flow of 5,000 cfs, 
which benefits the fat threeridge, except when drought operations are triggered that provide for
minimum-flow support of 4,500 cfs. Supporting a minimum flow of 5,000 cfs in the future with 
less basin inflow as demands increase would require greater storage releases from the reservoirs, 
which could trigger the 4,500 cfs minimum flow provision of the WCM more frequently. The 
results of an earlier PVA indicated that the population can sustain reductions of 1-2%, and this 
magnitude of population reduction occurred in the past at a probability less than expected in the 
WCM. However, the PVA also indicates that increasing the frequency of such events results in a 
greater impact to long-term population viability, and the WCM increases the probability from 
once to twice in 74 years. As such, we need to continue to monitor the frequency and severity of 
these events. If the events occur with greater frequency, it may be necessary to reinitiate 
consultation.

Therefore, our analysis indicates that the WCM would have a negative, but not appreciable, 
impact on the survival and recovery of the fat threeridge due to mortality and other adverse 
effects if flows are reduced to 4,500 cfs or if additional recolonization and subsequent mortality 
occurs at flows above 5,000 cfs. Further, the WCM would have a negative, but not appreciable, 
impact on the survival and recovery of the fat threeridge due to reduced recruitment if flows 
inundate the floodplain for less than 30 consecutive days between March and August.

12.2  Purple bankclimber 

The core of the known population of purple bankclimbers in the action area is at the Race Shoals 
(the limestone shoal at RM 105), but the species is apparently rare in the rest of the river and 
may be experiencing poor recruitment. Little recent information in the action area is available on 
the species with only 31 individuals collected during 2012-2015 surveys and 40 detected during 
take monitoring, but the species is much more detectable and probably much more abundant in 
other parts of its range, such as the Flint River and the Ochlockonee River. A whole river 
population estimate is not available, but the population at Race Shoals was estimated to be 
30,000. The principal effects to the purple bankclimber in the action area are those we described 
in section 8, Mussels - Environmental Baseline. Channel morphology changes may have 
contributed to a decline of the species in the upstream-most 30 miles of the river, although the 
species is still found in this reach in relatively high numbers at Race Shoals. Flow regime 
alterations discussed above for the fat threeridge apply also to purple bankclimber with the 
exception that purple bankclimbers are rarely found at stages greater than 4,500 cfs in the 
Apalachicola River. We have observed limited mortality of the population during low flows 
from 2008-2015 with 39 individuals in 2011 when flows were inadvertently reduced below 5,000 
cfs and 40 individuals detected during USACE take monitoring.

Therefore, our analysis indicates that the WCM would have a negative, but not appreciable, 
impact on the survival and recovery of the purple bankclimber. This impact is due to mortality 
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and other adverse effects if flows are reduced to 4,500 cfs or if additional recolonization and 
subsequent mortality occurs at flows above 5,000 cfs.

12.3  Chipola slabshell  

Surveys from 1990 to present have documented many occurrences but found that the species
generally occurs in relatively low abundance. We have no evidence that these populations are 
currently declining, and we consider the Chipola slabshell status to be stable. Many of the 
effects we described in section 8, Mussels - Environmental Baseline do not apply to the Chipola 
slabshell, as its known range within the action area is almost entirely limited to the Chipola River 
downstream of the Chipola Cutoff. Most of the species range is in the Chipola River upstream of 
the action area. Channel morphology appears less altered in the Chipola River than the 
Apalachicola River. Flow regime alterations discussed for the fat threeridge apply also to the 
Chipola slabshell, but probably to a lesser extent in the narrower channel and higher bank slopes 
of the Chipola River. No Chipola slabshell mortality was documented during the low flows of 
2006-2008 and 2010-2011, but there has been a cumulative take estimate of 24 Chipola slabshell 
under USACE take monitoring. We also expect the mortality of the Chipola slabshell to be less 
than the expected for the fat threeridge or purple bankclimber because of its expected higher 
mobility.

Therefore, our analysis indicates that the WCM would have a negative, but not appreciable, 
impact on the survival and recovery of the Chipola slabshell due mortality and other adverse 
effects if flows are reduced to 4,500 cfs or if additional recolonization and subsequent mortality 
occurs at flows above 5,000 cfs. Further, the WCM would have a negative, but not appreciable, 
impact on the survival and recovery of the Chipola slabshell due to reduced recruitment if flows 
inundate the floodplain for less than 30 consecutive days between March and August.

12.4 Critical Habitat

Designated critical habitat for the fat threeridge and purple bankclimber in the action area 
includes most of the Apalachicola River unit, and the downstream-most part of the Chipola River 
Unit. Designated habitat for the Chipola slabshell only occurs within the downstream-most part 
of the Chipola River Unit. In the effects analysis, we discussed how the WCM may affect the 
three of the five PCEs of the mussel critical habitat: 1) permanently flowing water; 2) water 
quality; and 3) fish hosts.

The WCM increased the probability of reducing flows <5,000 cfs, although this is still a very 
infrequent event (3 of 74 years in the record). This would occur under drought operations, and 
droughts substantially change the nature of all of these PCEs compared to normal flows. At 
higher flows inundating the floodplain, the WCM is expected to have slightly negative effects for 
mussel growth and fecundity during the late growing season compared to the baseline. Although 
these are also rare events in the record (1 of 74 years in the record), one less pulse of nutrients 
may provide less carbon and consequently primary productivity to the main channel of the river 
to the majority of the mussel population. Additional data on the effects of up to 1.8 ft sub-daily 
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Abstract 

Identification and quantification of freshwater mussel habitat in large turbid rivers is 

challenging. Sonar habitat mapping offers a low cost and time efficient means to identify and 

quantify benthic habitats over large spatial extents. I used sonar to classify freshwater mussel 

habitat across a 700 hectare reach of the Apalachicola River, FL, and used sonar imagery 

collected before and after a I 0-year flood event to assess habitat stability. GIS-derived metrics 

and survey data were used to develop predictive models of presence/absence and abundance for 

the federally endangered freshwater mussel, Amblema neislerii. Strong associations were 

identified between habitats representing flow refugia, as well as deep water habitats. I validated 

predicted abundances with data from an independent, quantitative study. Suitable A. neislerii 

habitat as revealed by this approach was much larger than identified in previous studies, as was 

the resulting reach-wide population estimates of7-8 million individuals. 
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I. Using side scan sonar to delineate freshwater mussel habitat and assess habitat stability in a 

meandering Coastal Plain river. 

Introduction 

Classifying and quantifying freshwater mussel habitat in large rivers is challenging. 

Large rivers impose a variety of logistical hurdles when attempting to access and measure 

physical or biological components of the benthic environment. The investigation of habitat 

associations over large spatial extents requires that practitioners strive to balance feasibility and 

effectiveness when conducting research and conservation activities. 

Freshwater mussel habitat has been broadly linked to landscape-scale factors such as 

land-use, catchment size, and stream power (DiMaio & Corkum 1995; Arbuckle & Downing 

2001; McRae 2004), and to micro-habitat characteristics such as substrate type, particle size, 

food availability, and the presence offish hosts (Brainwood et al. 2008; Hastie et al. 2000; Brim 

Box et al. 2002; Vaughn & Taylor 2000). Micro-scale measurements of depth, particle size, and 

current velocity used in complex hydraulic modeling and assessments of sediment stability have 

provided compelling evidence that mussel beds occur in areas where substrate remains stable 

during base flow and high-discharge events (Morales et al. 2006; Steuer et al. 2008; Zigler et al. 

2008; Allen & Vaughn 2010). 

Identifying how ecological processes function across spatial scales is becoming a key 

area in ecological research (Levin 1992), and clearly identifying the spatial scale and associated 

factors in which the phenomenon of interest is occurring is essential for any study of freshwater 

mussel ecology (Newton et al. 2008). Fausch et al. (2002) identified the importance of 

intermediate-scale processes to the ecology of stream fishes, and noted that they provide 
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important ecological details that may be overlooked when only micro and landscape scales are 

considered. Intermediate (meso-scale) habitat classifications have been shown to be practical and 

effective when applied to biological habitat assessments across wide geographic boundaries 

(Newson and Newson 2000). With the preponderance of freshwater mussel habitat studies 

occurring at the landscape and micro scales, the science of freshwater mussel ecology might be 

advanced by studies conducted at the meso-scale. 

Micro-scale assessments of substrate stability can be used to calibrate meso-scale models 

that predict hydraulically stable habitats across larger spatial extents than is feasible with micro

scale studies alone (Parasiewicz et al. 2012). Although metrics such as relative substrate stability 

are assessed at a fine scale through integration of particle size and shear velocity measurements, 

hydraulically stable habitats often occur and can be identified as patches at a higher spatial scale 

(Morales et al. 2006). Patch units are commonly used in landscape ecology as classes of 

predominant habitat within a spatial context, and occur at intermediate spatial scales (Newson 

and Newson 2000). Areas ofhydraulic refuge in streams represent patches of suitable habitat for 

many organisms, increasing the richness, diversity, and abundance of aquatic species (Townsend 

et al. 1989; Garcia et al. 2012), including freshwater mussels (Strayer et al. 1999). Thus, 

incorporating meso-scale information such as patch-level habitat data in studies may advance 

understanding of freshwater mussel ecology in large rivers. 

The close relationship between the hydraulic habitat needs of freshwater mussels and the 

spatial extent at which these habitat units exist suggests that study of freshwater mussel habitat at 

the meso-scale and patch level may provide useful information for the conservation of these 

imperiled benthic animals. However, measurement and derivation of complex hydraulic 

components to predict substrate stability requires expensive equipment and significant time, 
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effort, and expertise, which may limit the widespread adoption of this approach. Although 

complex hydraulic variables are clearly useful and important to identify stable habitat for 

freshwater mussels, aquatic resource managers could benefit from low-cost tools and approaches 

to identify and accurately quantify suitable, stable mussel habitat within the logistical constraints 

imposed by time, money, and scale. 

Remote sensing of benthic features using side scan sonar provides detailed information 

on benthic habitat in hard to access environments. Sonar habitat mapping and geographic 

information system (GIS) techniques can be integrated to classify and quantify benthic habitats 

in large rivers (Strayer et al. 2006; Nitsche et al. 2007), and riverine habitat features such as 

woody material and substrates have been accurately mapped using relatively low cost sonar 

equipment (Kaeser & Litts 2008; 2010; Kaeser et al. 2012). Sonar imaging techniques have been 

used to track sedimentation processes and bedform in riverine environments (Amina et al. 2007; 

Nitsche et al. 2007; Manley and Singer 2007). Bedforms that represent turbulent, unstable 

hydraulic conditions might therefore be discriminated from those associated with more stable 

conditions by sonar imaging. 

Large meandering rivers are shaped by sediment transport forces and exhibit hydraulic 

patterns that support the formation of stable habitat patches in predictable locations across the 

river channel (Klienhans et al. 2010; Garcia et al. 2012). In alluvial rivers, variability in 

hydraulic forces due to meandering flow dramatically influence the shape and conditions of the 

river channel, and support the formation of large sand dunes that migrate downstream during 

action stages of river flows (Deitrich et al. 1979). In sonar imagery, dune bedform features can 

be easily recognized (Elliot et al. 2004), and are associated with the high shear stresses regions of 

the channel (Arcement and Schnieder 1989; Zigler et al. 2008; Garcia et al. 2012). As large 
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rivers change direction around a meander bend, the scouring erosional forces of river flows 

separate from the bank and create secondary backwater/eddy flow environments and 

recirculation zones, that occur both upstream and downstream of point bars and adjacent to the 

river bank (Ferguson et al. 2003). These areas are used as hydraulic refuge by benthic organisms 

including freshwater mussels during flood disturbances (Strayer 1999; Morales 2006; Steuer et 

al. 2008; Zigler et al. 2008; Garcia et al. 2012). Flow refugia are also used by a variety offish 

species that may serve as hosts for mussels, thereby increasing chances of glochidial deposition 

in these areas. 

The Apalachicola River in northwest Florida is a large, alluvial river that is home to a 

variety of endemic species, including several imperiled freshwater mussels (Brim Box and 

Williams 2000). The fat threeridge, Amblema neislerii, is a federally endangered species, and is 

most abundant in the middle reach of the Apalachicola as well as the lower Chipola River, an 

adjacent tributary (Gangloff 20 12). Quantification of A. neislerii habitat throughout the 

Apalachicola River was identified as a high priority by the U.S. Fish and Wildlife Service 

(USFWS) for conservation and recovery ofthe species (USFWS Recovery Plan 2010). A map 

of potential mussel habitat is needed to stratify mussel sampling, and to provide data for 

modeling the distribution and abundance of A. neislerii throughout the river. 

Preliminary sonar imaging of known mussel beds in the Apalachicola River revealed 

distinct, observable differences in characteristics of the sandy bottom (A. Kaeser 2012, 

unpublished data). In particular, a smooth bedform was observed in locations of known mussel 

beds. This flat, plane bedform extended some distance away from the bank of the river and ended 

abruptly at a boundary of distinctive sand dune and ripple bedforms. Smooth bedforms were 

found both upstream and downstream of sandy point bars throughout a meandering reach of the 
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Apalachicola River known to support a high diversity and abundance of freshwater mussels, 

including A. neislerii (Brim Box & Williams 2000). Variations in bedform observed in the sonar 

imagery were interpreted as indicators of the hydraulic conditions at the water/sediment interface 

during the bed-forming, action stages of river discharge, and were further suspected to 

correspond to differences in habitat suitability for mussels. Bedform topology has been used for 

meso-scale habitat classification (Frissel et al. 1986), and the hydraulic conditions of meander 

bends are responsible for the spatial arrangement of bedforms within the channel, further 

suggesting the phenomena of interest could be described well at the meso-scale of study 

(Newson & Newson 2000; Garcia et al. 2012). I hypothesized that low-cost, sonar habitat 

mapping would enable the classification of suitable mussel habitat at the meso-scale. 

My first goal was to identify and implement a classification scheme for benthic 

mesohabitats units that would represent functional habitat for freshwater mussels in a large, 

coastal plain river. In order to assess temporal consistency of meso habitat boundaries, I also 

used sonar imagery to quantify the areal change that occurred to the mesohabitat classes after a 

10-year flood event. Thus, my objectives were to: (1) validate the use of low-cost, sonar habitat 

mapping for classifying and quantifying area of mesoscale habitat patches based on bedform 

features, and (2) assess the stability ofmesohabitat units suspected to function as flow refugia for 

mussels using pre and post-flood sonar imaging and areal change analysis within a GIS platform. 

Methods 

Study Area 

The Apalachicola River is a large alluvial river formed at the confluence of the 

Chattahoochee River and the Flint River, and since impoundment begins below Jim Woodruff 
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Lock and Dam, a navigation and hydropower facility, at the Georgia/Florida state boundaries 

(Figure 1 ). The Apalachicola River drains 50,800 km2 of eastern Alabama, west and central 

Georgia, and portions of northwestern Florida making it the largest river in Florida and ranking it 

21 "1 in mean annual discharge in the United States (Light et al. 1998). The Apalachicola River is 

currently regulated to maintain a minimum flow of 141.5 m3s-1 (5,000 f\- 1
) during low flow 

periods ofthe year (USFWS 2012). 

Below the Jim WoodruffLock and Dam the Apalachicola River flows unimpeded for 174 

km to the Gulf of Mexico. Along its course trends in channel morphology allow division of the 

river into Upper, Middle, and Lower-Non Tidal reaches (Light et al. 2006). The Upper section 

exhibits a relatively straight channel of coarse sand and gravel with scattered limestone 

outcroppings that occur downstream until river kilometer (rkm) 130, the point at which the 

surrounding geology drops from the Tallahassee Hills to the Coastal Lowlands (Harvey 2007). 

At this point channel geomorphology begins to exhibit a strong meandering characteristic and 

sediment composition changes to primarily coarse and fine sand. At rkm 67, the main channel 

exhibits a natural anabranch diversion known as the Chipola cut-off, which connects the 

Apalachicola River to the Chipola River, a large tributary. The Chipola cut-off marks the end of 

the Middle Reach and the beginning of the Lower-Non Tidal Reach. The Lower-Non Tidal 

Reach exhibits repeating meander bends until rkm 57. Thereafter the river assumes a less sinuous 

course, and continues toward Apalachicola Bay, whose tidal influences from the Gulf of Mexico 

begin to influence the shape and chemistry of the channel. 

In this study, I focused on the Middle Reach and an upstream portion of the Lower Non

Tidal Reach of the Apalachicola River (rkm 104-54; river mile (RM) 65-35; Figure 1), because 

these portions are known to hold the highest abundance and diversity of freshwater mussels and 
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a majority of the A. neislerii Apalachicola River population (Brim Box & Williams 2000; 

Gangloff2012). 

Sonar Survey and Image Processing 

Sonar imagery of the entire study area was collected using a Humminbird® 1198c side

imaging sonar unit during the first two weeks ofMarch 2012 (3/2, 3/7, 3/15, and 3/16) and a 17-

foot skiff equipped with a custom, front-mounted sonar transducer (Kaeser and Litts 2011 ). 

River flows of 566 m3s"1 (15,000 f3s-1
) or greater were targeted for the survey, as the river 

channel is fully inundated at these discharges (Figure 2). The middle reach of the river often 

exceeded 100m in width at the target flows, thus, a 3-pass, multi-transect approach was required 

to maintain high image resolution across the entire channel. One survey pass (i.e., transect) was 

made within close proximity of each bank of the river, using a sonar range setting of26 m per 

side. A third pass was made along the middle of the river channel using a sonar range setting of 

45.7 m per side to image the gap between the two bankside transects. I opted to use a lower 

range setting during bank passes to provide higher image resolution in areas known to harbor 

mussel beds. Slant range correction, an option referred to as "water contour mode" in the 

Humminbird® side imaging system, was not activated during bank passes. Slant range correction 

is a processing feature that removes the water column representation from sonar images, but I 

determined this feature performed poorly when imaging areas containing large quantities of 

submerged wood. Slant range correction was enabled, however, during scanning of the middle 

transect because it was largely devoid of wood. An operating frequency of 455kHz was used 

during all sonar survey passes. In addition to sonar imagery, depth observations were recorded 

at 3-second intervals along all survey routes. 
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Sonar image geoprocessing was conducted according to methods described in Kaeser and 

Litts (2011). Once processed, the sonar image maps (SIMs, i.e., rectified image raster datasets) 

were loaded into an ESRI ArcGIS workspace to provide a spatially continuous, 2-dimensional 

representation of the river bottom across the entire study area. 

Habitat Mapping 

A meso habitat classification scheme was developed through a review of literature 

associated with large river habitat classifications and discussions with biologists familiar with the 

Apalachicola River and with mussel sampling in the system. Five distinct habitat classes were 

identified as occurring within the main river channel: Point Bar, Inner Recirculation Zone, Outer 

Recirculation Zone, Mid-Channel, and PooVOuter Bank. Garcia et al. (2012) provided technical 

explanations of the hydrological conditions likely to be occurring within each of these 

mesohabitat classes. Mesohabitat classes and their associated definitions are summarized in 

Table 1, and a visual representation of the geospatial context and general hydraulic conditions of 

each class within a meander bend is portrayed in Figure 3. 

Mesohabitat classes were delineated using a heads-up, manual digitization approach 

during inspection of the sonar image map (SIM) layers (Kaeser and Litts 2011). River banks 

were first digitized as an outer boundary for the mesohabitat class delineation. Banks were kept 

within view on-screen during near-bank survey passes and were digitized as the apparent 

boundary of the sonar signal reflectance. Following bank digitization, boundaries between bank

attached, plane (i.e., smooth) bedforms and rippled/dune patterns were drawn. 

Since slant range correction was not applied during near-bank passes, a standardized 

approach to digitizing features that appeared near to, and/or crossing the dark band of pixels 
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representing the water column in the middle of resulting images was necessary. Whenever the 

water column is incorporated in a sonar image, objects or features that exist directly beneath the 

boat during the survey are both compressed and displaced to either side of the water column to 

some extent. As such, the water column does not represent missing data, but its inclusion does 

introduce some positional error and feature distortion. My approach to digitizing boundary 

features in such imagery was to trace the boundary as it appeared in the SIMs until the boundary 

intersected the water column pixels. At this point, the actual boundary was located directly 

beneath the survey vessel, so I digitized the boundary as a line that crossed the water column and 

followed the center ofthe image until the boundary feature was again visible on the opposite side 

of the water column. When visible, the boundary would be drawn across the water column and 

proceeding along the apparent position of the feature in the SIMs (Figure 4). This approach 

provided a consistent and repeatable method for digitizing features when the water column was 

displayed, but may have introduced some positional error associated with features that occurred 

near the boat path. 

After the bank-attached, smooth bedform regions of the channel were separated from the 

rippled and duned channel regions, the Inner and Outer Recirculation Zones were dissected from 

the PooV Outer Bank. Since three mesohabitats exhibited smooth bedform in the SIMs, alternate 

features were used for this delineation. The downstream extent of the Inner Recirculation Zone 

was generally recognizable in the SIMs by the appearance of large pieces of submerged wood, a 

change in substrate tone from dark to light, and a change in the appearance of the bank edge 

from a dull-toned, less discrete edge to a bright, solid edge indicating a steepening of the bank 

slope (Figure 5). The Outer Recirculation Zone was delineated from the Pool/Outer Bend with 

similar sonar features as the Inner Recirculation Zone. At this transition, a darkening of image 
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tone was often apparent, likely due to the deposition of finer particles (i.e., silt and mud). Also 

apparent at this transition was a change in the bank signature from bright and narrow to fuzzy 

and broad, indicating a reduction of the bank slope (Figure 5). The quantity oflarge woody 

material appeared to be similarly abundant in both mesohabitats and was not a useful 

characteristic for discriminating the Pool/Outer Bank from the Outer Recirculation Zone. To 

interpret the transition between the Pool/Outer Bank and the Outer Recirculation Zone, I also 

identified an inflection point at which the depth of water along the Pool/Outer Bank began to 

decrease, indicating the beginning of the pool tail-out and a change in the flow environment 

along the river margin. 

Delineation of the Point Bar from the Mid-Channel required incorporation of aerial 

imagery and knowledge of deposition patterns around meander bends. At action stages, when the 

bed is formed, the point bar is submerged and shows no clear separation in terms of bedform 

from the Mid-Channel in sonar imagery. However, once flows recede seasonally the shallowest 

portions of point bars become exposed and can be clearly seen in aerial imagery. To delineate a 

portion of the point bar that remained inundated at seasonally low flow levels, a narrow ( ~ 10 m 

wide) portion of the Mid-Channel surrounding the exposed point bar was separated from the 

Mid-Channel using 2010 National Agricultural Inventory Program (NAIP) aerial imagery 

collected during a period oflow flow (141.5 m3s-1
/ 5,000 fs-1

). The resulting area of shallow, 

inundated river channel adjacent to point bars was classified as the Point Bar mesohabitat. The 

Point Bar mesohabitat was assigned a unique class on the basis that it might differ from the Mid

Channel mesohabitat class in terms of physical habitat conditions. 

The Apalachicola River is currently regulated to maintain a minimum flow of 141.5 m3s-1 

(5,000 fls-1
) during low flow periods of the year (USFWS 2012). To identify the extent ofhabitat 
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inundated at this low flow level, and subsequently map only the habitat that is available to 

mussels during such conditions, I digitized the river bank and the edge of exposed sand bars 

using recent (Summer 2010) National Agricultural Inventory Program (NAIP) aerial imagery 

captured during a period of stable, low flow (141.5 m3s-1/5000 fls-1
). This boundary was 

incorporated in the habitat map and used to define the extent of habitat available to mussels 

during low flow conditions. Sloughs and other off-channel, inundated areas were not included in 

the habitat classification scheme and therefore were not mapped in this study. 

In order to investigate habitat composition trends across the longitudinal extent of the 

study area, the final habitat map was decomposed into consecutive sites containing 

representatives of all meso habitat classes. A site was defined as a single meander bend 

containing at least one representative of each mesohabitat class. I extracted areal values for all 

mapped mesohabitats and summarized both the overall and relative composition of each site to 

illustrate trends in habitat composition. To investigate river gradient as a factor potentially 

associated with the geomorphology of these sites, I extracted water surface elevation values 

derived from a LIDAR-based survey along the river course at 0.16 km intervals. Water surface 

elevation was plotted against rkm to illustrate trends in water surface slope occurring throughout 

the study reach. 

Assessing mesohabitat consistency between pre and post flood sonar imagery 

Side scan sonar has been used to track changes in river bedforms after flood events 

(Anima et al. 2007). In March 2013 the Apalachicola River experienced a 10-year flood event 

where discharge recorded at the USGS gauge in Chattahoochee, FL exceeded 2,832 m3s-1 

(1 00,000 f3s-1
) (Figure 2). This flood followed a high discharge event where flow peaked above 
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2,265 m3s"1 (80,000 fs-1
). Recognizing an opportunity to assess changes occurring to the areal 

extent of mapped mesohabitats associated with a flood (i.e., habitat stability), I rescanned a 32 

km portion (67%) of the study area on May 22, 2013 when river discharge at Chattahoochee was 

623 m3s"1 (22,000 fs- 1
). This post-flood sonar dataset was processed and mesohabitats were 

digitized and classified according to previously described methods. 

To assess change, the post-flood May 2013 mesohabitat map was superimposed on the 

original March 2012 map; each map was converted to a raster dataset with a 1 m2 pixel (cell) 

grid. To quantify differences between the two maps, I used the Raster Calculator tool in the 

ArcToolbox; this tool provides a rapid algorithm for quantifying differences in pixel values 

between two raster datasets. Differences in pixel values were interpreted as areal changes, and 

were summarized and organized in a matrix to aid in interpretation (Congalton & Green 2008). I 

refer to the results of this GIS-based analysis as "raw change". To calculate the percentage of 

change that occurred to each mesohabitat I divided the change in area within each class by the 

total area of the class prior to the flood (i.e., the March 2012 map). Areas where bedform had 

changed from smooth/plane to rippled or duned after the flood were interpreted as unstable, and 

not likely to be suitable habitat for mussels. 

A certain amount of positional error is inherent in any sonar-based habitat map due to 

GPS accuracy experienced during the sonar survey (Kaeser and Litts 2010; 2012). Moreover, 

when rescanning a reach of river, it is likely the boat will follow a path that deviates slightly 

from that taken during a previous survey. Since the path of the boat determines the position of 

the water column and, therefore, the aforementioned displacement of features within the 

imagery, it is possible that feature boundaries delineated in imagery from two separate surveys 

could produce variable results in a change detection framework. In this study, I define areal 
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differences between two maps attributable solely to navigation and GPS positioning as "mapping 

error". I recognized the influence of mapping error on the quantification of post-flood, raw areal 

changes, and deemed it necessary to estimate these error rates. 

To estimate mapping error, sonar image datasets collected during identical field 

conditions were required. Two simultaneous surveys were conducted along a IS km portion 

(30.9%) ofthe study area on August 81
h, 2013 at discharges of566 m3s-1 (20,000 r\-1

) using two 

survey vessels equipped with separate Humminbird 1198c sonar systems. This approach ensured 

that the field conditions (i.e., bedforms and depths) that each sonar system experienced were 

identical, and therefore any differences between the resulting maps would be due solely to 

mapping error. Each sonar image set was processed and classified by the author resulting in two 

classified polygon layers representing the same mesohabitat classes observed during identical 

field conditions. The total area of each mesohabitat class measured from the first map was 

divided by the total area of each mesohabitat class measured from the second map in order to 

calculate the net proportion of change in habitat area between the two maps. The percentage of 

change in area that occurred in each mesohabitat between the two maps was calculated and 

interpreted as a net range of percent error (Congalton & Green 2008). The range of percent error 

per mesohabitat class was compared to the net percent change in area that occurred between the 

pre and post flood habitat maps. 

In addition to the mapping error assessment, areas identified as having changed after the 

flood were visually inspected to verify whether bedform had truly changed, or apparently 

changed simply due to variation in how the boundary lines were drawn. If a physical change in 

bedform was evident in an area of change, the polygon representing the area was classified as 

having passed visual inspection. Areas of change occurring as a result of boundary line 
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alignment (i.e., mapping error) were classified as having failed visual inspection. A matrix 

summarizing all verified physical changes (i.e., "verified change") was prepared to compare to 

results from the GIS-based analysis (i.e., raw change) and the mapping error assessment. 

Results 

The resulting, classified mesohabitat map encompassed approximately 7,000 ha of river 

channel inundated at a low flow of 141.5 m3s"1 (5,000 f3s-1
). The map contained 203 mesohabitat 

patches distributed among 50 consecutive meander bends (i.e., sites). With few exceptions, each 

site contained one representative of each mesohabitat class (Table 2; Figure 6; Figure 7). The 

smallest mesohabitats on average were the Inner and Outer Recirculation Zone (mean area per 

site= 5,500 and 3,400 m2
, respectively), while the Pool/Outer Bank habitat units averaged 

20,000 m2 in area. Together, the Inner and Outer Recirculation Zones represented 6.2% of the 

total habitat area, while Point Bar and Mid-Channel meso habitat classes composed 77.9% of the 

total area. Pool/Outer Bank mesohabitats represented the remaining 15.0% within the study area. 

In terms of relative composition, the habitat classes associated with smooth bedforms 

typically represented between 15% and 25% of the total area of each site (Figure 9). Sites 28-39 

located between rkm 67 and 80 (i.e., RM 41.8 to 50) appeared to be geomorphically different 

from other sites. These sites occupied smaller areas and contained larger proportions of smooth 

bedform habitat (>25%) compared to other sites throughout the study reach. Sites 28-39 are also 

associated with a section ofthe study reach that had the lowest water surface slope (Figure 10). 

Results of the mesohabitat change analysis revealed a majority of the mapped areas 

remained unchanged after a 1 0-year flood event (Table 3). Largest areas of raw change detected 

occurred between Mid-Channel habitat boundaries. The net percent raw change of smooth 
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bedform substrate within Inner and Outer Recirculation Zone mesohabitats increased in area post 

flooding, whereas the percent in Pool/Outer Bank mesohabitats decreased (Table 4). 

Ranges of percent change due mapping error were greater than the net percent raw 

change detected from pre and post flood maps for all mesohabitats except the Pool/Outer Bank. 

Net percent mapping error showed highest variability in the Inner and Outer Recirculation Zones 

(15.9% and 15.6%, respectively; Table 4). Pool/Outer Bank exhibited a range of percent error of 

+/- 1.2, while the Mid Channel(+/- 0.02) had the lowest percent mapping error. 

Area of verified post-flood changes to bedforms exceed mapping error only within the 

Pool/Outer Bank mesohabitat class. All other mesohabitat classes had smaller percentages of 

verified change than their associated mapping error. The largest verified changes occurred at the 

Mid-Channel and Pool/Outer Bank interface (Table 5) with a decrease of 4.9% in total 

Pool/Outer Bend habitat area due to Mid-Channel encroachment. Verified percent decreases in 

the Inner and Outer Recirculation Zone mesohabitat areas due to Mid-Channel encroachment 

were -1.5% and -4.1%, respectively (Table 6). Inner Recirculation Zone habitat was verified to 

increase by 0.76%. A small percentage (0.9%) of the Inner Recirculation Zone was changed to 

Point Bar habitat, and 0.4% of the Mid-Channel exhibited change to the Pool/Outer Bank habitat. 

Discussion 

The results of the sonar based mapping effort show that this habitat classification for 

freshwater mussels exhibited distinct repeatable units across the entire 700 ha study area. 

Moreover, the bedform-based classification system aligned with their average mesohabitat areas 

delimited during this study (Frissel et al. 1986; Newson and Newson 2000). 
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Additional features contributed to the identification of meso habitat boundaries among 

adjacent habitats exhibiting similar smooth bedforms. In particular, submerged large woody 

debris served as a reliable indicator of active bank erosion and the beginning of the Pool/Outer 

Bank mesohabitat class, and dark image tones indicating fine particle deposition were useful for 

distinguishing the Inner and Outer Recirculation zones from the Pool/Outer Bank. Dark tones 

indicative of fine sediments were often variable within the Inner and Outer Recirculation 

mesohabitats, indicating that these mesohabitats likely contained heterogeneous surface 

substrates. Tonal heterogeneity within Inner and Outer Recirculation Zones suggests that a map 

based solely on substrate classification would look considerably different than a map based on 

fluvial geomorphology and river bedform patterns. 

Previous mussel studies in the Apalachicola River have assumed that Inner and Outer 

Recirculation Zones are stable during high flow conditions (Beidenharn, 2007; Miller and Payne, 

2007; Harvey 2007), but the degree of stability remained un-assessed. The results of both the raw 

and verified areal change analyses confirmed that mesohabitat bedforms remain mostly 

unchanged after flood events and provide stable refuge habitat for freshwater mussels during 

flood events. Smooth bedforms associated with these flow refugia were observed to extend often 

> 10m from the bank even after the flood event. These boundaries suggest potentially stable 

freshwater mussel habitat in the Apalachicola River actually extends quite a bit further from the 

bank than previous studies have measured using consecutive, unoccupied quadrats as indication 

ofhabitat boundaries (Gangloff2012). A sonar based mesohabitat mapping approach as 

presented in this study may provide more complete information on the extent of suitable 

freshwater mussel habitat, however sampling for mussels within these mapped mesohabitats is 

required to confirm mussel presence in these areas. 
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The areal extent of the Pool/Outer Bank was the second largest in total and average patch 

size of the five mesohabitat classes, and sonar imaging indicated a smooth/plane bed 

characteristic. The plane bedform in the Pool/Outer Bank was likely caused by flow velocity at 

the bed transitioning between the velocities that cause the characteristic dunes and ripples of the 

Mid Channel and Point Bar and higher velocities that form plane bedforms (Arcement and 

Schneider 1989; Julien and Raslan 1998). Despite encroachment ofthe sand dunes and ripples of 

the Mid Channel environment across the Pool/Outer Bank boundary, a large majority of the 

smooth bedform of the Pool/Outer Bank mesohabitat class remained intact after the flood 

disturbance. Studies of meander bend hydrodynamics suggests that high shear stress in this 

environment during high flows leads to sediment transport, scouring, and deepening of this 

habitat (Garcia et al. 2012; Leopold and Wolman 1960), and hydraulic conditions occurring on 

the outer bank in the Pool/Outer Bank meso habitat class during floods are erosive and powerful, 

causing the felling of large trees growing close to the bank. Large aggregations of submerged 

woody debris were clearly imaged in the Pool/Outer Bank mesohabitat class, with some 

aggregations > 100 m in length and extending > 20 m into the channel. Extensive aggregations of 

large woody debris may deflect flow during floods (Abbe and Montgomery 1996), and possibly 

create favorable refuge conditions for mussels during high flows within the Pool/Outer Bank 

meso habitat. 

In previous studies, Kaeser and Litts (2008, 2010) examined the classification or thematic 

accuracy of sonar-based habitat maps. In this study I assumed that my ability to differentiate 

smooth from rippled or duned bedforms was highly accurate, as these characteristics were highly 

observable and boundaries between the two bedform types were highly distinct throughout the 

study area. Verification ofboundaries as discrete transitions between zones of differing 
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hydrologic conditions by empirical measurement of hydrologic variables was beyond the scope 

of this study. Verification of boundaries by direct underwater observation was, likewise, 

logistically unfeasible. Moreover, I would not expect boundaries to remain static between a 

sonar survey occurring at higher flows and the execution of a groundtruthing operation that 

required divers and lower flow conditions. Such temporal shifts in the position of boundaries 

between adjacent mesohabitats may lead to co-registration error, and confound an assessment of 

classification accuracy (Congalton and Green 2008). Rather than attempt a traditional, 

classification accuracy assessment of meso habitats, I conducted an assessment of mapping error 

rates, a type of error I defined previously as resulting from both survey navigation and GPS 

positional error. 

Observed changes in habitat after the 1 0-year flood event could have been due in part to 

mapping error. The results of the mapping error assessment allowed me to infer levels of 

variation associated with areal estimates in the map. For example, estimates oflnner 

Recirculation Zone area varied by 15.9% between two maps of the same area and conditions. 

Therefore, the estimate of total available Inner Recirculation Zone habitat in the study area 

(207,733 m2
) may vary by as much as+/- 33,030 m2 However, the net change in Inner 

Recirculation Zone area I observed between pre and post flood habitat maps was only 13,805 m2
, 

leading to the conclusion that net changes detected in the pre and post flood maps might be 

largely attributed to mapping error, highlighting the need to verify stability by visually inspecting 

sonar imagery. 

Both change due to mapping error and actual changes to the bedforms were incorporated 

in the results of the raw change analysis. I deemed it necessary to determine the extent of these 

two potential sources of change by visually inspecting the sonar imagery to confirm the change 
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was due to either mapping error or a visible change in bedform pattern, and results indicated that 

even less habitat change actually occurred in the Inner and Outer Recirculation Zone 

mesohabitats. Indeed, most of the verified changes to bedform occurred due to encroachment of 

the Mid Channel into smooth bedform habitats that could possibly be suitable for mussels. Even 

though some new Inner and Outer Recirculation Zone mesohabitats were verified to form after 

the flood, these habitats likely experienced higher rates of change and were likely not yet 

occupied by mussels. Therefore, newly formed smooth bedform does not necessarily represent 

quality, suitable habitat for mussels. A portion (4.9%) of the Pool/Outer Bank mesohabitat was 

verified to change from smooth bedform to ripple and dune that typically occurred along the Mid 

Channel boundary line, and often involved large aggregations ofwoody material being covered 

by a mass of sand dune and ripples (Figure 11 ). 

The success of using complex hydraulic variables to predict freshwater mussel 

distribution and abundance strongly suggest temporal fluctuations in river flow dynamics play an 

integral part ofthe persistence of freshwater mussel populations (Strayer 1999, Morales 2006, 

Steuer et al. 2008, Allen and Vaughn 2010). Parasiewicz et al. (2012) used an intensive survey of 

hydraulic characteristics across a large spatial extent and over variable flow conditions to 

calibrate a mesohabitat-scale predictive model of optimal freshwater mussel habitat for one 

species. This kind of extrapolation includes the spatial extent considerations and temporal 

variability needed for management of freshwater mussels at the meso-scale, but there is still a 

need to develop cost effective and efficient strategies for gathering such data across larger spatial 

extents and other riverine systems in order to identify, quantify, and quickly preserve critical 

habitat of these imperiled species. The approach taken in this study facilitated a rapid 
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classification of large, turbid river habitats and confirmed the bedform stability associated with 3 

of 5 habitat units. 

The high repeatability of this mesohabitat classification could be applied to rivers of 

similar meandering geomorphology and alluvial sediment transport characteristics as boundaries 

between the presented mesohabitat classes were easily identified in sonar imagery in predictable 

locations, and were also supported by research of hydrologic patterns occurring around 

meandering river bends (Garcia et al. 2012). The results of this study suggested that time-lapse 

sonar imaging may provide a cost-effective, alternative means of assessing habitat stability for 

freshwater mussels in sand-bed rivers. To the best of my knowledge, this is the first time low

cost side-scan sonar mapping has been used detect and quantify reach-level changes in benthic 

habitat conditions in a large river system over a wide spatial extent. 
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II. Predicting the distribution and abundance of the freshwater mussel Amblema neislerii in a 

middle reach of the Apalachicola River, Florida 

Introduction 

Mapping and modeling the distribution and abundance of freshwater mussel species in 

large turbid rivers is challenging. Large rivers frequently include deep-water habitats that are 

difficult to access, and sampling across large spatial extents is logistically demanding. In some 

cases this leads to surveys that are limited in scope and inference. However, because many 

freshwater mussel taxa are endangered, threatened or of special concern in the United States and 

Canada (Williams et al. 1993), development of practical, efficient techniques to reveal their 

distribution and monitor population trends remains a high priority. 

Species distribution models (SDMs) are increasingly being used to predict suitable 

habitat for organisms over large spatial extents (Guisan and Zimmerman 2000). Advances in 

geographic information systems (GIS), remote sensing, and computer processing have 

contributed to the success of SDMs in the management of species habitat, modeling of species 

distribution for conservation planning, and assessment of management actions (Guisan and 

Thuiller 2006). SDMs applied to freshwater mussel ecology have been used to guide 

conservation activities (Prie et al. 2012), and can be useful to explain the distribution of mussels 

across multiple scales of study (Newton et al. 2008). 

Sampling of freshwater mussels is often limited by time and funding constraints. In spite 

of the aforementioned challenges associated with sampling mussels in large rivers, accurate 

habitat data are required for use of SDMs (Guisan and Thuiller 2005). Recent work in the upper 

Mississippi River used historical data and hydraulic modeling to explain the distribution and 
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abundance of freshwater mussels with high accuracy across a 30-km reach (Morales et al. 2006; 

Steuer et al. 2008; Zigler et al. 2008; Allen & Vaughn 2010). This work suggested that 

freshwater mussel distribution and abundance was controlled by the stability of benthic 

conditions during flood disturbances. However, deriving the complex hydraulic variables 

necessary for such predictions require technical expertise and resources that may limit the 

widespread adoption ofthis approach. Therefore, the development of low-cost, less technical 

approaches to model freshwater mussel distribution in large turbid rivers remains a worthy goal 

toward advancing the conservation of this imperiled group of organisms. 

The Apalachicola River in northwest Florida is a large alluvial river of the Southeast 

Coastal Plain that is recognized as a biodiversity hotspot (Blaustein 2008), and has drawn 

considerable conservation attention due to intensive demands on its water resources (Light et al. 

2002). The river supports a high diversity and abundance of freshwater mussels, including the 

federally endangered Fat Threeridge (Amblema neislerii) (Brim Box and Williams 2000). A 

restricted range, perceived threats associated with channel modifications and water management, 

and patchy habitat distribution were cited as factors contributing to A. neislerii' s listing as 

endangered under the Endangered Species Act in 1998 (Federal Register 1998). Efforts led by 

the U.S. Fish and Wildlife Service (USFWS) to recover the species have been guided by 

strategies outlined in the Service's Recovery Plan (USFWS 2003). Recent survey work has 

provided estimates of A. neislerii population size in the Apalachicola River (EnviroScience 

2006a; Miller and Payne 2007; Gangloff2012), but estimates vary considerably among studies 

that are likely due to differences in sampling methodology that, in turn, influence perspectives on 

abundance and habitat associations. Current perspective of A. neislerii distribution and 

abundance suggests most mussels are living in shallow waters, however there has been no 
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concerted effort to systematically sample deep water habitats in the Apalachicola River 

(EnviroScience 2006a; Miller and Payne 2006; Gangloff2012; USFWS 2012). 

Dense aggregations of A. neislerii, and other freshwater mussels, have consistently been 

located along river margins directly downstream of point bars in several Apalachicola River 

studies (Brim Box & Williams 2000, EnviroScience 2006a; Gangloff2012). These habitats are 

described as moderately depositional and remaining stable during floods (Miller and Payne 2007; 

Harvey 2007; Beidenham 2007; Chapter 1). Although commonly targeted during surveys, only 

the upstream and downstream boundaries of these habitats have been mapped. Mapping of 

moderately depositional habitats using review of aerial photographs and field reconnaissance to 

identify riparian features such as point bars, willow stands, and bank slope inflection points to 

delimit habitat boundaries was conducted by the USFWS in 2008 (Gangloff2012). Prior my 

investigation, however, the actual underwater boundaries of these habitats remained unknown. 

Deep water habitats in the Apalachicola River, including the Pool/Outer Bank and Mid Channel 

mesohabitats (Chapter 1) have not been heavily sampled in past survey work, due to the hazards 

associated with deep water, swift currents and numerous submerged trees (EnviroScience 2006b; 

Miller and Payne 2007). These critical data gaps limit the reliability of current A. neislerii 

population estimates as well as the perception that this species primarily occupies shallow, 

moderately sloping, near-bank habitats (EnviroScience 2006a; Gangloff2012; USFWS 2012). 

A recent study designed to assess the impact of water-level drawdown on A. neislerii 

populations in moderately depositional habitats yielded A. neislerii population estimates for these 

habitats throughout the Apalachicola River and the lower Chipola River, a large tributary 

(Gangloff2012). Abundance estimates were intended to be minimum population estimates for 

the system, and inferences regarding the potential impacts to A. neislerii populations associated 
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with river level management by the U.S. Army Corps ofEngineers (USACE) were incorporated 

in a recent Biological Opinion produced by the USFWS (2012). Both Gangloff (2012) and other 

recent studies (EnviroScience 2006a) reported A. neislerii in deep-water habitats, suggesting a 

more comprehensive survey of A. neislerii distribution and abundance in the Apalachicola River 

is needed for accurate population estimates to guide flow management and species recovery. 

Sonar habitat mapping of benthic features in the Apalachicola River identified patches of 

stable habitat that were larger and more numerous than prior understanding of suitable A. 

neislerii habitat had indicated (Chapter 1). Habitat classification revealed that some habitat 

classes corresponding to previously known A. neislerii aggregations may be more extensive as 

well and revealed similarities between moderately depositional and poorly-surveyed deep-water 

habitats. Here I use that habitat classification map to guide a stratified, quantitative survey of A. 

neislerii across a 50 km reach of the Apalachicola River. I develop predictive species distribution 

models of A. neislerii presence/absence as well as abundance using habitat boundaries and 

variables derived from my sonar-based map. 

Methods 

Study Area 

The Apalachicola River is a large alluvial river formed by the confluence of the 

Chattahoochee and the Flint Rivers at river navigation mile 106 directly below the Jim Woodruff 

Lock and Dam Reservoir at the Georgia/Florida state boundaries (Figure 1 ). Below Jim 

Woodruff Lock and Dam the Apalachicola River flows unimpeded for 170 km to the Gulf of 

Mexico. Along its course the channel geomorphology changes considerably allowing clear 

dissection of the river into upper, middle, and lower-non tidal zones (Light et al. 2006). The 
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upper section is a relatively straight channel composed predominantly of coarse sand and gravel 

with scattered limestone outcroppings that occur downstream until river kilometer (rkm) 130, the 

point at which the surrounding geology drops from the Tallahassee Hills to the Coastal Lowlands 

(Harvey, 2007; Florida Geological Survey). At this transition into the middle reach, the channel 

geomorphology begins to exhibit a strong meandering characteristic with elevated sinuosity, and 

sediment composition changes to primarily coarse and fine sand. At rkm 67, a side channel 

known as the Chipola cut-off connects the Apalachicola River to the Chipola River, a large 

tributary, and serves as a landmark to the beginning of the lower non-tidal reach. 

I chose the section of the Apalachicola River with the greatest sinuosity and most 

repetitive meandering pattern as my study area, beginning at rkm 104 and ending with an 

observable straightening of the channel at rkm 56, just below "Sand Mountain", a large 

aggregation of sand spoils visible on the bank created from historical dredging. This area 

includes most ofthe middle reach as defined by Light et al. (2006) and Gangloff(2012), as well 

as an upstream portion of the lower-non tidal reach. 

Freshwater Mussel Survey 

Sampling Approach 

A sonar-based mesohabitat map produced for the study area was used to stratify the 

sampling offreshwater mussels (Chapter 1). Mesohabitat classes of this map represented patches 

of common geomorphology, flow, and bedform characteristics occurring in meander bends. 

Several classes suspected to support freshwater mussel populations were identified as stable 

during a post-flood change analysis, while other classes represented depositional and/or turbulent 

environments commonly associated with large alluvial rivers. Stratification is highly 
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recommended for freshwater mussel surveys in which a priori habitat information is available 

(Strayer & Smith 2003), and is also useful when allocating limited time and monetary resources 

across broad spatial extents with costly sampling techniques such as SCUBA. In this study, a 

stratified approach served to quantitatively asses hypothesized mussel/habitat associations within 

the meandering, middle reach of the Apalachicola River and perhaps elucidate the factors 

contributing to the high density of A. neislerii populations in this reach. 

Rather than randomly selecting sampling locations from mesohabitats throughout the 

entire study area, I decomposed the study area into a series of 50 consecutive study sites using 

reference boundaries drawn between the downstream end of each Inner Recirculation Zone and 

the downstream end of the Outer Recirculation Zone on the opposite side of the channel. With 

few exceptions, each site was composed of one representative of each mesohabitat class, or five 

mesohabitats. Six of these sites were selected for sampling by first grouping the 50 sites into six 

groups of approximately equal numbers of consecutive sites (i.e., eight or nine sites per group), 

and then using a random number generator to select one sampling site from each of the six 

groups. This approach ensured that sampling sites would be distributed throughout the 50 km 

reach. 

Next, I assigned 10 sampling points to each mesohabitat class occurring in each ofthe six 

sampling sites using the Generalized Random Tessellated Stratification (GRTS) sampling 

algorithm found in the spsurvey package (Kincaid and Olsen 2013) for the R software platform. 

This algorithm randomly generates a set of points that are distributed in a spatially balanced 

manner within a user-defined extent, thereby decreasing probabilities of bias and auto-correlation 

(i.e., clumping of points). The GRTS points are ordered, and consecutively distributed in a way 

that preserves the spatial balance of the set, so that if one point cannot be sampled, the sampling 
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crew can target the next ordered point in the set; this point will be spatially balanced among the 

rest. 

Sampling points were located in the field with a Garmin GPSmap 760CSx GPS unit and 

immediately marked with an anchored buoy. A set of geographic coordinates representing the 

actual sampling location was recorded, and a 1. 78-m length of metal cable representing the 

radius of a I 0-m2 sampling plot was attached to a piece of rebar inserted vertically into the river 

bed at the center ofthe sampling plot (Ghent et al. 1978, Gregoire and Valentine 2007). The 

radial cable was used to delimit the extent of the sampling plot, and tactile searches were 

conducted by 2-5 crew members to remove all mussels present in the plot. All freshwater 

mussels were identified to species and enumerated; a measurement along the longest axis of any 

A. neislerii <50 mm was recorded. The depth at the center of the plot, and a classification of the 

predominant substrate type within the plot was recorded. Predominant substrate was classified 

as either I) coarse sand, 2) fine sand, 3) a mixture of fine sand, silt, and mud, or 4) other. Due to 

preponderance of unoccupied sites in the Mid-Channel mesohabitat class and the hazardous 

nature of SCUBA sampling in this high velocity and unstable substrate environment, I reduced 

the number of plots sampled in this mesohabitat from 6 to 3 plots per site. 

Data Analysis 

One-way ANOV A was used to test for differences between A. neislerii counts and 

mesohabitat classes. Two species distribution models were developed for A. neislerii. The first 

was a presence/absence model based on a multiple logistic regression with a binomial 

distribution, and the second was a count model using multiple generalized linear model (GLM) 

regression. I used a negative binomial error distribution (log link) to model counts per sampling 
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plot because A. neislerii counts were not normally distributed (Davis et al. 2013). I fit the models 

in R 3.1 (R Development Core Team 2012) using the MASS package (Venables & Ripley 2002) 

function glm() for the presence/absence models and the glm.nb() function for the count models. 

A set of candidate models was developed using different combinations of six explanatory 

variables that represented alternate hypotheses regarding factors that influence A. neislerii 

presence/absence or abundance in the Apalachicola River. I considered the following 

explanatory variables: mesohabitat class, rkm, distance to the 141.5 m3s"1 (5,000 f3s-1
) river bank, 

distance to nearest unstable mesohabitat (i.e. shortest distance to Point Bar or Mid-Channel), 

water depth, and substrate type. 

To derive explanatory variables, GPS coordinates of the sampled locations were loaded 

into the ArcGIS 10.2 (ESRI 2013) software platform and metrics were generated using analysis 

tools in ArcToolbox. The mesohabitat map was used to associate each sampling location with the 

mesohabitat class in which the plot occurred (Chapter 1). For each sampling location, the 

shortest distance to the 141.5 m3s-1 river bank, and the distance to nearest unstable habitat were 

calculated using the NEAR analysis tool in ArcToolbox. Each sampling location was associated 

with the nearest tenth of a river kilometer. Data obtained from the field survey, including mussel 

counts, sampling plot depth, and predominant substrate type were integrated with the resulting 

table of habitat metrics, and this composite database was exported as a comma separated value 

(.csv) file. The data table was loaded into the R software platform for statistical analysis and 

model development. 

To determine which variables or sets of variables were most important in explaining A. 

neislerii presence/absence and counts per sampling plot I used an information-theoretic (IT) 

model selection approach (Kullback and Leibler 1951; Kullback 1959). The IT approach is an 
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evidence-based model selection technique useful for investigating complex ecological 

hypotheses (Anderson 2008). Performance of models was ranked according to the Akaike 

information criterion corrected for small sample size (AICc) along with model weights, and 

model summaries were reported for the presence/absence as well as abundance models with the 

lowest AICc value. The area under the curve (AUC) metric was computed for the best 

performing presence/absence model as a measure of accuracy. Specificity (true negative) and 

sensitivity (true positive) rates were also computed for the best performing presence/absence 

model and plotted with estimated probabilities of occurrence in order to find the optimal 

probability (i.e., the 'cutpoint') in which both rates are maximized. Predicted probabilities 

greater than or equal to the optimal cutpoint were considered presences and all observations with 

probabilities less than the optimal cutpoint were considered absences. 

When developing the count model, I decided to parse all sampling points in the Point Bar 

and Mid Channel mesohabitat classes based on the very low probabilities associated with A. 

neislerii occurrence in these two habitats. The fit and accuracy of the most informative 

abundance model was assessed by calculating the regression coefficient (R2
) from a linear 

regression between observed and predicted counts of A. neislerii at the sampling plot level 

(Pineiro et al. 2008), and points were tested for correlation using a Pearson correlation test. 

Residuals were plotted to assess fit. 

To generate an estimate of the total abundance of A. neislerii in the middle reach using 

the predictive capacity of most informative count model, I first overlaid a raster grid on the study 

area with a cell size equal to the actual mussel sampling area used in this study (10m2
). A point 

was assigned to the centroid of each cell in the grid, and each point was attributed unique values 

for each of the habitat variables included in the most informative abundance model. Because the 
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Point Bar and Mid-Channel observations were not included in the development of the count 

model, all points of the grid located within the Mid-Channel and Point Bar mesohabitats were 

removed from the dataset, leaving -150,000 points covering the Inner and Outer Recirculation 

Zone and the Pool/Outer Bank mesohabitat classes. The point data table was imported in R, and 

the prediction function of the MASS package was used to predict the abundance of A. neislerii at 

each point using the most informative count model. The sum total of predicted abundances 

provided a raw estimate of the number of A. neislerii occurring across the entire study area. 

When predicting abundance across a landscape, practitioners should consider the ranges 

associated with predictor variables, and exercise caution when attempting to predict outside of 

the range of values inherent in the model (Guisan and Thuiller 2006). In other words, a model 

should not be used to extrapolate beyond the information used to build it. When examining 

preliminary results of predicted abundance in specific regions of the map, particularly those 

associated with areas close to the river banks in the Pool/Outer Bend mesohabitat, I noticed 

unrealistically high values (>1,000 mussels/m2
). These values exceeded the maximum level of 

abundance observed during the field survey, and were associated with the predictor "nearest 

distance to unstable habitat" that exceeded the range of values in the sample set used to develop 

the model. Therefore, I removed all GIS-generated prediction points with values outside the 

range of model set variables. The remaining predictions at each point across the landscape were 

summed to provide an "adjusted" reach wide population estimate of A. neislerii. 

Verifying the accuracy of predicted abundance 

Although it was beyond the scope of this study to conduct additional field sampling to 

evaluate the accuracy of abundance model predictions, an independently-derived data set was 
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available from recent sampling conducted by Gangloff(2012) in my study area. These data 

enabled me to compare and contrast density and abundance estimates made using two different, 

quantitative approaches at both site and reach scales, and to identify primary factors associated 

with differences in abundance estimates. This sampling approach involved 5-6 transects 

originating at, and oriented perpendicular to, the bank at each sampling site (Gangloff2012). A 

suction dredge was used to excavate consecutive, 0.25-m2 quadrats along each sampling transect. 

The use of a suction dredge, although time-consuming, is considered both quantitative and 

highly effective at capturing mussels present within a sampling frame (Strayer and Smith 2003). 

Sites sampled by Gangloff(2012) were randomly selected from a set of suitable mussel sites 

whose upstream and downstream boundaries had been defined prior to this investigation. 

Gangloff's (20 12) set of suitable sites were located within the Inner and Outer Recirculation 

Zone mesohabitat classes mapped in this study. 

The spatial data associated with the previous sampling sites, in combination with reported 

transect measurements, allowed me to generate and overlay polygons in the habitat map 

representing the approximate areas sampled by Gangloff (2012). I used these polygons to extract 

my model-based estimates of abundance at each of the sampling sites for an analysis of 

congruency between the two estimates at the site scale. Gangloff (2012) provided a reach-wide 

estimate of A. neislerii abundance by multiplying the total length of all available mussel sites by 

the average number of mussels estimated to occur per longitudinal meter of sampled sites. To 

derive a comparable, reach-wide estimate from the count model, I used the coordinates of all 

available mussel sites and the average length of all transects sampled by Gangloff within my 

study area to generate a set of equivalent polygons, and used these polygons to extract the 

corresponding model-based estimates from my abundance map. 
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Results 

I sampled a total of 164 radial plots each 10 m2 for a total area sampled of 1640 m2
. A 

total of3958 individual A. neislerii were collected. Amblema neislerii was the 3rd most abundant 

mussel among species collected, comprising 34.5% of the total mussels collected. Juvenile A. 

neislerii :S 30 mm represented 5.4% of the total collection, and 2.2% of A. neislerii were :S 20 

mm. 

Significant differences (P < 0.0001) were found between mesohabitat classes and A. 

neislerii counts per sample plot (Figure 12). Nearly all (99.3%)A. neislerii were found in 21% of 

the study area, all ofwhich consisted entirely of smooth bedform signatures in sonar imagery 

(Inner and Outer Recirculation Zones, Pool/Outer Bank; Table 8). Amblema neislerii were 

notably absent from sampling locations in the ripple and dune bedform mesohabitats. 

Approximately 80% of the sampling plots were unoccupied within the Point Bar mesohabitat 

class and only 1 sampling plot was occupied in the Mid Channel. Amblema neislerii was found 

at a maximum depth of8.5 m, and a maximum of37.1 m from the edge ofthe 141.5 m3s·1 bank. 

The maximum A. neislerii density observed was 43.4 mussel/m2
. 

A dramatic increase was observed in site-level A. neislerii density from 0.5 mussels/m2 at 

site 19 (rkm 85), to 5.3 mussels/m2 at site 29 (rkm 75). Site density remained relatively high at 

the two sites downstream (rkm 68 and 60; Figure 9). Although observed maximum densities 

among the different mesohabitat classes peaked at different sites, the trend in mean density of the 

Outer Recirculation Zones closely resembled the overall average site density trend across the 

study area (Figure 9). 
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Of the six top ranking presence/absence models, there was strong support for the model 

that included the explanatory variables of meso habitat class, rkm, and distance to low flow 

bankline (Table 9). Two models comprising a small proportion of AIC weight included the 

additional variables of distance to unstable habitat and water depth. The AUC of the top ranked 

presence/absence model was 0.939, with an optimal cutoff probability for predictions occurring 

at 0.7 (Figure 14). No observations within the Point Bar and Mid Channel habitats (n=62) had 

greater than a 70% chance of A. neislerii occurrence. Coefficient estimates of the top ranked 

presence/absence model indicated that all smooth bedform mesohabitat classes were positively 

associated with the presence of A. neislerii (Table 10). The Mid Channel mesohabitat class was 

negatively associated with the species presence. Model coefficients for rkm and distance to low-

flow bankline indicated that habitats located further upstream, or further from the bank had lower 

likelihoods of A. neislerii occurrence. The probability of A. neislerii occurrence (fii) was 

represented by the most informative multiple logistic regression model in the following equation: 

exp(fi0 (Point Bar)+ {31 (Inner Recirculation Zone)+ {32 (0uter Recirculation Zone)+ {33 (Pool Outer Bank)+ 

~ (-f14 (Mid Channel))+ (-{l,(rkm)) + (- {16 (Distance to low flow hank))) 
n, = 1 + (exp((Point Bar)+ {31 (Inner Recirculation Zone) + {32 (0uter Recirculation Zone)+ {33 (Pool Outer Bank) + 

( -{34 (Mid Channel))+ (-{35(rkm)) + (- P6 (Distance to low flow bank)))) 

The count model set showed the top ranked model to be the single most parsimonious 

model with a model weight of0.99 (Table 11). The top ranked model contained variables of 

mesohabitat class, rkm, distance to low-flow bankline, and distance to unstable habitat, while 

models that included variables of substrate type and water depth had little support (Table 11 ). 

For the top ranked abundance model, rkm and distance to low-flow bankline had a negative 

relationship with A. neislerii counts, whereas distance to unstable habitat had a positive effect on 
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A. neislerii counts (Table 12). The number of A. neislerii per 1Om2 sampling point was 

represented by the most informative count model in the following equation: 

{10 (Inner Recirculation Zone) + /]1 (Outer Recirculation Zone) + 
ln(# A-:neislern,) = {J2 (Pool Outer Bank)+ ( -{J3 (rkm)) + 

( -{J4 (Distance to low flow bankline) + ( -{15 (Distance to unstable habitat)) 

Observed and predicted numbers were significantly correlated (P < 0.001). The 

regression coefficient (R2
) between the observed number and predicted number from the highest 

ranked count model was 0.34, and the slope of the regression line equaled 0.85 (Figure 15). The 

scatterplot of residuals between observed versus predicted A. neislerii contained normal 

variability. Two outliers were identified in the plot; one outlier involved an observation of 434 

mussels and a model prediction of 86 mussels, and the other outlier involved a prediction of 3 51 

mussels relative to an observation of230 mussels (Figure 15). 

Amblema neislerii population estimate 

The most informative count model generated an estimate o£8,687,083 A. neislerii within 

the 700 ha study reach. This included an estimated 1, 178,708 mussels in the Inner and Outer 

Recirculation Zones combined, and an estimated 7,508,375 mussels in the Pool/Outer Bank 

mesohabitat class. The area of prediction included only the Inner and Outer Recirculation Zone 

area, and 89.7% of the Pool/Outer Bank mesohabitat class. The excluded portion of the 

Pool/Outer Bank (118,020 m2
) represented areas primarily near the river banks that fell outside 

of the range of predictor variables used to build the model. 
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Comparisons with an independent dataset 

The average A. neislerii density observed in this survey within Inner and Outer 

Recirculation Zone mesohabitat classes was 4.1 mussels/m2
, while the average A. neislerii 

density sampled previously was 4.9 mussels/m2 across 12 Inner and Outer Recirculation Zone 

sites within my study area (Gang1off2012). At the site level, I found no correlation between A. 

neislerii abundance estimates from the count model and corresponding estimates made by 

Gangloff (2012; Figure 11). The count model over-estimated the number of A. neislerii 

estimated by Gangloff(2012) at several sites, but also underestimated the number existing at a 

few sites by a greater magnitude. This trade-off resulted in a total estimated number of A. 

neislerii occurring within Gangloff(2012) sampling sites of81,907 mussels, a number somewhat 

lower than estimated by Gangloff(n= 86,335; 2012). Likewise, when examining only the exact 

same areas considered by Gangloff (20 12) as 'potential' habitat that fell within my study area, 

my reach wide estimate of numbers of A. neislerii (n= 175,124) was lower than Gangloff's 

(2012) estimate of 199,679 mussels. 

Area of potential A. neislerii habitat varied widely between what I identified with sonar 

mapping and what Gangloff (20 12) identified (Figure 13 ). Gangloff's (20 12) potential habitats 

covered 46,455 m2 over 43 sites within my study area, while the sonar habitat map oflnner and 

Outer Recirculation Zones covered 429,880 m2 across 101 mesohabitat patches (Table 10), thus 

the sonar habitat mapping approach identified twice as many sites and ten times more area than 

previously identified by field reconnaissance and inspection of areal imagery (Figure 12). 

Gangloff's (2012) maximum sampled depth was reported as 2.25 m, and maximum transect 

length (distance from bank) was 15.0 m, while I sampled to a maximum depth of 4.6 m and a 

maximum distance to the bank of22.4 m within Inner and Outer Recirculation Zone 
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mesohabitats. In these habitats, A. neislerii was collected in 12 of 12 sampling plots occurring at 

depths greater than the maximum sampled by Gangloff(2012), and in 4 of7 plots occurring at 

greater distances to the bank than sampled by Gangloff(2012). 

Species distribution map 

The results of predicted probabilities of A. neislerii occurrence and abundance when 

displayed in a spatial context revealed highest probabilities and abundances occurring near and 

parallel to the bank (Figure 18; Figure 19). Predicted probabilities of< 0. 7 were notably located 

within the Inner and Outer Recirculation Zones and the Pool/Outer Bank mesohabitat classes, 

and were located near the edge adjacent to the Mid Channel (Figure 18; Figure 20). Points with 

predicted probabilities of< 0.7 were considered unoccupied areas, composing 20% ofthe 

smooth bedform mesohabitat areas. The Pool/Outer Bank mesohabitat class displayed a larger 

area ofhigh (> 100 mussels per 10-m2 cell) predicted abundances than in the Inner and Outer 

Recirculation Zones (Figure 21). 

Discussion 

The results of this study profoundly alter existing paradigms of A. neislerii distribution in 

the middle reach of the Apalachicola River. The species had been previously described as 

primarily inhabiting shallow, near bank habitats where stable substrates existed (EnviroScience 

2006a; Beidenharn 2007; Harvey 2007; Miller and Payne 2007; USFWS 2012). This association 

raised major concerns for population-level impacts due to stranding and mortality associated 

with river level fluctuations (i.e., manipulated draw down rates; EnviroScience 2006a; USFWS 

Biological Opinion 2012), and motivated additional research to assess levels of vulnerability 
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(Gangloff2012). With respect to the inner and outer recirculation zones traditionally surveyed 

for A. neislerii, I have determined that these stable mesohabitats are not only larger and more 

numerous than previously described, but that A. neislerii can be found in greater depths and 

further distances from the bank in this reach of the Apalachicola River. I mapped nearly 10 X 

the amount of suitable inner and outer recirculation zone habitat than was previously considered 

when Gangloff (2012) estimated abundance in the study reach. 

Amblema neislerii is not restricted to shallow water and channel margin habitats as 

previously thought, and therefore populations may be more resilient to reductions in water level. 

EnviroScience (2006a) reported most A. neislerii sampled quantitatively were found at depths:::; 

1 m, and Miller and Payne (2007) found A. neislerii to depths of 2. 7 m, while the USFWS 

Biological Opinion (2012) reported A. neislerii sampled up to a depth of 5 min moderately 

depositional as well as moderately erosional habitats, but stated that a majority of the population 

occurred at depths of 1 m. In contrast, 56% of the total A. neislerii collected in this study 

occurred at depths 2: 1.0 m. Amblema neislerii was found in five sampling points with depths 

greater than 5 m, and to a maximum depth of 8.5 m. In addition to greater depths, A. neislerii 

was also found in greater distances from the bank than other studies. Gangloff (2012) found A. 

neislerii to a distance of 22.4 m from the bank, whereas the maximum distance from the bank of 

a sample containing A. neislerii was 3 7.1 m in this study. 

Furthermore, large numbers of A. neislerii were regularly documented in a habitat not 

well sampled in past studies- the Pool/Outer Bank meso habitat class. Little is known about A. 

neislerii populations living in this habitat, and the high rate of occupancy observed in the 

Pool/Outer Bank habitat was unexpected. Amblema neislerii was found at depths between 2.3-

8.5 meters in the Pool/Outer Bank, and the average density in this habitat was nearly equal to the 
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densities of the Inner and Outer Recirculation Zones. Because the Pool/Outer Bank mesohabitat 

class covers such a large area, the potential number of A. neislerii existing in this meso habitat 

class is substantial. The total habitat area of the Pool/Outer bank may have been underestimated 

due to the 2-dimentional nature of sonar habitat mapping. The steep bank slope ofthe Pool/Outer 

Bank habitat exists as a 3-dimentional environment, and consequently the 2-D sonar habitat map 

did not quantify the IS-30ft vertical face of the outer bank. Interestingly, EnviroScience (2006a) 

reported that upper portions of moderately-erosional, steep banks adjacent to deep (~20ft) water 

were 1 of3 primary habitats where A. neislerii were found in highest abundance. The authors 

also noted the occurrence of the species in deep water adjacent to steep banks, but suggested 

mussels occurred there because they were dislodged from the upper bank. The vertical wall of 

the outer bank was not properly quantified in the map, and no sampling points were randomly 

assigned to the bank wall, causing a portion of A. neislerii habitat area to be excluded from this 

study. 

Hydrodynamic forces occurring within the Pool/Outer Bank habitat in meander bends 

may explain how A. neislerii is able to survive embedded in the bank material. As water flows 

around a steeply banked meander bend, secondary flow patterns develop close to the bank that 

decrease the sheer stress acting on the upper portions of the vertical face that effectively decrease 

scouring forces and stabilize erosion (Bathurst et al. 1979; Blanckaert 2011; Garcia et al. 2012). 

Meanwhile the lower portions and the horizontal bed experience mostly primary flows causing 

greatest shear stresses that are responsible for the erosional nature and smooth plane bedform 

used to classify the Pool/Outer Bend. However, 1/3 of observations in the Pool/ Outer Bank 

reported fine particle substrate types (Figure 22), which suggest the hydrodynamic conditions 

within the Pool/Outer Bank habitat area are not uniformly erosional and that deposition of fine 
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particles does occur at many locations within this habitat at some point in the hydrodynamic 

cycle. Research on seasonal variation in hydrodynamic conditions in thalweg environments 

suggests that these environments may experience a shift from erosional at higher flows to 

depositional at slower flows (Keller 1971; Thompson et al. 1999; MacWilliams et al. 2006). The 

effect of large woody material may also be responsible for local deposition of finer sediments 

observed in many PooVOuter Bank sampling points (Figure 23). Large woody material can 

deflect flows during floods, cause deposition of sediments, stabilize banks, and provide habitat 

for many aquatic organisms (Mutz, 2000; Abbe and Montgomery, 1996; Thompson 1995; 

Gumell et al. 1995). EnviroScience (2006a) found A. neislerii living next to large woody 

material located 20-30 m from the bank, and many Pool/Outer Bank observations in this study 

reported large woody material occurring within the sampling point area. Although I did not 

attempt to quantify the amount of large woody material in the study area, large aggregations of 

woody material are easily identified in sonar imagery (Figure 24). Indeed, large woody material 

aggregation were sometimes too dense to sample with SCUBA safely, causing some sampling 

points to be aborted, and possibly causing bias towards sampling areas with less woody material. 

Juvenile mussels were also located in this habitat, including the largest collection of juvenile A. 

neislerii among any sampling point (38 < 20 mm). The high occupancy rates of the sampling 

points in the PooV Outer Bank habitat class (26 of 29) strongly suggests this habitat class 

contains suitable habitat conditions for A. neislerii. 

Unsuitable habitats were identified with ease. The rippled and duned bedform patterns 

used to define the Point Bar and Mid Channel mesohabitats are indications of turbulent nearbed 

flow conditions and high bedform mobility, and are easily discemable in sonar imagery (Deitrich 

et a!. 1979; Elliot et a!. 2004; Manley and Singer, 2007; Zigler et a!. 2008). Sampling results are 
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consistent with the assumed unsuitable nature of the Point Bar and Mid Channel mesohabitat 

classes, as a very small portion of sampling points within these classes were found to contain 

only a few individuals. The small numbers of A. neislerii occurring in the Point Bar mesohabitat 

class is not surprising due to the close proximity and upstream location of adjacent habitat 

classes that held large numbers of A. neislerii (Outer Recirculation Zone, Pool/Outer Bank). 

Mussels could be displaced or move short distances from the upstream habitats across 

boundaries to the Point Bar once flow conditions subside after floods. One observation in the 

Mid Channel habitat contained 9 A. neislerii, but this sampling location was < 1 m from an Outer 

Recirculation Zone boundary. GPS or mapping error alone (3-5m) could have resulted in 

displacement ofthe sample point slightly outside ofthe mesohabitat actually sampled in the 

survey causing misidentification when assigning the mesohabitat class variable to the point 

dataset in the map. Although fewer points were sampled in the Mid Channel than other habitat 

types, only one sampling point contained A. neislerii, and additional sampling in the Mid 

Channel is unlikely to detect mussels in this unsuitable habitat. 

The increase in total suitable habitat area estimated by this study resulted in an increased 

estimate of population abundance in middle reach of the Apalachicola River. By simply 

multiplying habitat area by the average A. neislerii density sampled per habitat class (Gangloff 

20 12), the number of A. neislerii in this study was estimated to be an order of magnitude greater 

than previous estimates. However, this simple estimate does not address the variability likely 

occurring within habitat classes and among sites, and a more comprehensive model would 

provide a more accurate total population estimate. 

The species distribution models developed in this study used relatively simple and easily 

derived habitat metrics obtained from sonar-based habitat maps and GIS software, and provide 
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more detail on factors associated with A. neislerii distribution and abundance in the Apalachicola 

River. Distance to the 141.5 m3s'1 (5,000 :fls-1
; "low flow") bank, distance to unstable habitat, 

and rkm were all generated post survey, and the inclusion of these variables in the most 

informative models suggests these metrics represent relevant ecological phenomena controlling 

A. neislerii distribution and abundance. 

Distance to the low flow bank was found in the most informative of both 

presence/absence and abundance models, suggesting that as distance to the water's edge at low 

flow increases, the likelihood of mussel occurrence and abundance decreases. Previous studies 

have also reported a decline in A. neislerii occurrence and abundance as distance to the wetted 

edge increases (EnviroScience 2006a; Gangloff2012). Relationships between A. neislerii 

occurrence and abundance and distance to low flow bank measured in this study were important 

in the most informative models primarily because I conducted all sampling during a period of 

141.5 m3s'1 (5,000 :fls-1
) river flow conditions that represent the minimum water level currently 

allowed in the Apalachicola River. If the wetted edge of the river had been defined at higher 

flows and sampled during a period of greater discharge, the distance to bank relationship may not 

be as strong as measured in this survey. Receding flows force mussels residing near the water's 

edge to relocate to lower elevations or face desiccation, and consecutive periods of seasonally 

low flows would eventually shift the distribution to lower elevations. Surveys that do not 

consider the history of flows with respect to the location of mussels in the channel might falsely 

conclude mussels don't exist or are at lower densities in locations near the bank if sampling 

occurs in areas that were exposed during recent hydraulic periods. 

Distance to unstable habitat as an influential habitat metric effecting A. neislerii 

abundance is supported by the most informative abundance model. Results of the areal change 
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analysis performed in Chapter I provide evidence to explain why this variable is significant 

within stable habitats. The Mid Channel habitat is composed of migrating sand dunes and was 

observed to shift to some extent across the boundaries of smooth bedform and stable habitats 

(Inner and Outer Recirculation Zone, Pool/Outer Bank) after a 1 0-year flood event. Mussels 

residing near such a boundary could face dislodgement, burial, or be forced to migrate when 

boundaries between stable and unstable bed conditions change. Guisan and Thuiller (2005) 

identified distance to disturbances as a main influence on species distribution in general, and 

recommended such metrics to be included in SDMs if statistically supported. 

The inclusion ofrkm in the most informative of both presence/absence and abundance 

models reflected a longitudinal trend on riverine habitat and A. neislerii distribution and 

abundance, with A. neislerii densities remaining relatively low in the three most upstream sample 

sites (sites 8, 12, and 19) and then increasing dramatically at the remaining downstream three 

sites (site 29, 38, 46; Figure 13). The trend of total A. neislerii density per sampling site (i.e., 

rkm) shows a spike at rkm 75 (site 29; river navigation mile 46). Gangloff(2012) observed a 

similar increase in A. neislerii density between rkm 75 - 67 (river navigation mile 46-39). To 

some extent, increases in abundance in downstream directions is consistent with river ecology 

theory such as the river continuum concept (Vannote et al. 1980). Ifthe meandering 

characteristic of the river supports the formations of stable, suitable habitat (Garcia et al. 2012), 

and the cumulative availability of such habitat increases in the downstream direction, then the 

factors responsible for increased A. neis/erii density within this portion of the middle reach could 

be attributed to slower water velocities due to a flattening of elevation gradient that would 

increase concentration and retention time of nutrients in recirculating environments as distance 

down river increases. A decrease in gradient would slow water velocities and decrease the 
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distance required for water to change direction around a meander bend, resulting in smaller sites. 

This is supported with lower than average mesohabitat areas occurring at a similar location on 

the river as a marked flattening of gradient (Figure 8; Figure 1 0), and a shortening of meander 

bend length is visible in the map of the study area (Figure 1). Locations oflower gradient and 

slowed water velocities could also increase the settlement of glochidia entrained in the transport 

mechanism of fine particulates (Morales et al. 2006). 

Large slough-like embayments also appear at this section of the study area, which could 

provide a substantial amount ofbiological enrichment to downstream and adjacent habitats. Off

channel habitats such as sloughs and tributary mouths were not sampled because they were not 

included in the sonar habitat map, however, past studies have encountered A. neislerii living in 

slough and off-channel environments (Payne and Miller, 2002; EnviroScience 2006a). 

Water depth and substrate type provided no additional explanatory power in the most 

informative models, suggesting A. neislerii presence/absence and abundance is only weakly 

related to these commonly-measured parameters. In contrast to previous reports of a significant 

association between water depths and abundances (EnviroScience 2006a; Gangloff2012), A. 

neislerii was found across a range of depths and model AICc values support the hypothesis that 

water depth is less of an important factor in controlling A. neislerii distribution and abundance 

than previously reported. Like water depth, A. neislerii was found in a variety of substrate types. 

These findings indicate that an attempt to characterize suitable mussel habitat using substrate 

alone would not have succeeded in this river reach (Strayer and Railey 1993; Brim Box et al. 

2002; Strayer 2004). The model results show that mesohabitat class was a stronger explanatory 

measure than substrate type, and all occupied classes exhibited a heterogeneous substrate 

composition (Figure 23). 
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Using the explanatory variables I derived with sonar and GIS analysis tools to develop 

models for predicting A. neislerii occurrence and abundance across our study area was a primary 

objective ofthis study. The most informative presence/absence model predicted 18% ofthe study 

occupied, all of which was located within smooth bedform meso habitat classes. Although the 

abundance model only included the smooth bedform mesohabitat classes, not all areas within the 

smooth bedform mesohabitat classes were predicted to contain at least one mussel, and a map of 

predicted abundances clearly indicated variation across mesohabitats. Predicted abundances 

exhibited an increasing trend with increasing study site, and therefore also with distance 

downstream (Figure 22). This longitudinal trend is most likely due to effect of rkm on estimates 

of abundance at downstream study sites, and indicates rkm describes longitudinal variation in A. 

neislerii density. A marked increase in estimated abundance for all sites downstream of the site 

with highest observed average density exemplified the effect of rkm on predicted A. neislerii 

abundance (Figure 22). No significant increase in suitable habitat areas occurred at lower study 

sites (Figure 8), further suggesting the rkm variable is largely responsible for the trend in 

predicted abundances. 

Assessments ofwithin model performance revealed strengths and some weaknesses of 

the models developed in this study. The most informative presence/absence model contained low 

type I and II error when predicting occurrences (Figure 14), and therefore provided a statistically 

accurate predictive species distribution model for A. neislerii presence/absence at the 10 m2 scale 

in this reach of the Apalachicola River. Regression analysis between predicted abundances by 

the most informative count model and the observed counts from the survey were significantly 

correlated, however a R2 of0.34 suggests the accuracy of the count model needs improvement. 
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The geospatial map of abundance that resulted from the population estimate procedure 

allowed me to validate the count model predictions with data collected from an independent 

study conducted by Gangloff(2012). Predicted abundances estimated to occur within equal areas 

ofGangloff(2012) sampling sites showed a lack of correlation in regression analysis between 

site level abundance estimates (Figure 16), suggesting variables not included in the model 

influenced abundance at the sub-mesohabitat or site level. This is not surprising as I focused on 

using only a few, simple, easily measured variables to model abundance across the large spatial 

extent of the study area. Abundance estimates on a site by site basis showed the count model 

consistently predicted greater abundances than Gangloff's 2012 estimate. However, the count 

model predicted lower abundance by a larger degree at three points, causing estimates from each 

study to be similar when totaled across Gangloff(2012) sample sites. Population estimates 

between the two methodologies were also similar when comparing a reach-wide estimate to 

habitat areas identitled by Gangloff in 2012. This indicates the variation observed between 

estimates at the site level balances at the reach scale. 

The lack of correlation between my site-level estimates and the site-level estimates of an 

independent survey (Gangloff2012) could be the ·result of unexplained variation due to 

explanatory variables not included in the model. Alternate variables such as slope, sinuosity, or 

radius of curvature may improve the accuracy of estimates made at the scale used to develop the 

count model (10m2
), and therefore may result in more accurate estimates at the higher, site-level 

scale. For example, A. neislerii densities have been shown to be highest between rkm 75 ~ 67, 

and this area exhibits distinctly less gradient (Figure 10), shorter site length (Figure 8), and 

contains a greater proportion of smooth bedform area per site than sites upstream and 
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downstream (Figure 9). Using hydrogeomorphic variables associated with these observations 

could be incorporated in future count models. 

A closer inspection of where the count model estimated greater numbers of A. neislerii 

than M. Gangloff revealed four ofthese sites were occurring below a natural side channel known 

as the Chipola Cutoff at rkm 65. Gangloff (2012) observed decreased A. neislerii density at 

several sites below this feature. Further investigation revealed dredging activities for navigation 

channel maintenance conducted by the USACE was heavily concentrated in several areas 

directly below the Chipola Cutoffuntil a moratorium in 2001 (USACE Dredging Report 2001, 

unpublished data). However, even though the single site sampled below the Chipola Cutoff 

contained less A. neislerii than sites sampled upstream, the observed decrease in A. neislerii 

density was not great enough to be represented in the count model and consequently caused 

predicted abundance to steadily increase below the Chipola Cutoff (Figure 23). The combination 

ofGangloffs (2012) data, USACE dredging locations, and knowledge of shallow channel 

bathymetry led to removal of study sites 41, 42, 48, and 50 below the Chipola Cutoff from the 

population estimate. This removed nearly 1,500,000 mussels from the initial population estimate 

tor a final adjusted estimate of 7,132,332 A. neislerii potentially living in the study area. 

Although my final population estimate greatly exceeds previous estimates, this estimate 

can be considered conservative. In addition to fully excluding four sites, 118,020 m2 of the 

PooVOuter Bank habitat was removed from prediction. Furthermore, the tactile sampling 

technique used in this survey may have missed some of the smallest individuals. Gangloff (2012) 

sampled 4.5x as many juvenile A. neislerii less than 30mm using a suction dredge as found using 

tactile searches alone in this study, and therefore observed densities in this study may be slightly 

lower. However, searching with tactile methods in this study still uncovered 221 A. neislerii less 
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than 30mm in length, representing 5.6% of the total population sampled, and leads to the 

conclusion that the sampling method used in this study was still effective at estimating percent 

juveniles and detecting recruitment. 

Population estimates from M. Gangloff (2012) and this study were similar, but I 

estimated dramatically higher numbers of A. neislerii in recirculation habitats when using the full 

extent of suitable habitat area identified with side scan sonar. The discrepancy in population 

estimates is primarily due to the difference in estimated suitable habitat area between the studies. 

All of Gangloff's (2012) sample sites that occurred in my study area were in the Inner and Outer 

Recirculation Zones. However, I quantified total Inner and Outer Recirculation Zone habitat area 

to be an order of magnitude greater than that of Gangloff (20 12), and consequently the total 

number of A. neislerii estimated in recirculating habitats was also an order of magnitude greater 

(Table 13). 

The paradigm shift in A. neislerii habitat use and population sizes occurring as a result of 

this study provides an example of how differences in study methodology can significantly 

change estimates of population size and critical habitat. Peterson et al. (200 1) reviewed three 

independent studies that assessed the magnitude of environmental degradation to coastal habitats 

from a large oil spill, and found that differences in sampling approaches were responsible for 

polarized conclusions of the extent of damage to natural resources. Sonar habitat mapping was 

employed in this study to identify extent of difficult-to-access habitats and this information was 

used to stratify sampling efforts for an endangered freshwater mussel. Results show that this 

population may be less prone to extinction than previously thought, and it is possible that an 

integrated, sonar-based study approach could identify previously unrecognized habitat for other 

freshwater mussel populations in systems similar to the Apalachicola River. 
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The sonar-based habitat classification employed in this study corresponds to areas of 

stable habitat as measured by complex hydraulic variables in other large alluvial river systems. 

Zigler et al. (2008) created a geospatial model with estimates of substrate stability in a 30-km 

reach of the Upper Mississippi River and found areas of the mid channel that contained large 

sand dunes exhibited high sediment mobility rates and therefore were unstable and shifting, 

while channel margins in sinuous reaches were identified as areas with high probabilities of 

mussel presence and high abundance. Past studies have shown a high degree of correlation 

between stable habitats and mussel abundance (Strayer 1999; Morales et al. 2006; Steuer et al. 

2008; Allen & Vaughn 201 0), and large meandering rivers support the formation and 

maintenance of stable habitats adjacent to the bank at the inflection points of meander bends 

(Klienhans et al. 201 0). Stable habitats that provide flow refuge from flood disturbances have 

been associated with high probability of juvenile settlement, whether through presence of fish 

hosts (Vaughn and Taylor 2000) or depositional hydrology (Morales et al. 2006), and correspond 

directly to the Inner and Outer Recirculation Zones identified in this study. Areas where flow 

recirculates increases residence time of nutrients that can contribute to higher benthic 

invertebrate diversity and richness (Garcia et al. 2012; Townsend et al. 1989; Vannote et al. 

1980), and can also increase the residency time offish hosts and food required for freshwater 

mussel populations to persist (Strayer 2004). 

To my knowledge, this is the first study to use side scan sonar to classify potential mussel 

habitat across a large river reach, and then use map-derived variables to model distribution and 

abundance at this scale. The entire 700 ha study area was scanned, mapped, and sampled for 

freshwater mussels within one year, further supporting the utility of this study's methodology for 

limited budget and time constricted situations. A similar approach involving mapping potential 
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habitat first, stratifying samples accordingly, and modeling with the resulting data might also 

alter ecological perspectives on other freshwater mussel species in large rivers as this study has 

done with A. neislerii. 

Conclusion 

Identifying the spatial extents of freshwater mussel habitats with side scan sonar habitat 

mapping has considerably altered previous perspectives on Fat Threeridge (Amblema neislerii) 

freshwater mussel populations in the Apalachicola River. Using bedforms to delineate habitats at 

the mesoscale and using time lapse sonar image analysis to confirm their stability provided a low 

cost, efficient approach to focus sample efforts of A. neislerii across this 50 km reach of the 

Apalachicola River. The sampling approach taken in this study revealed A. neislerii residing in 

undistinguished habitats and occupying greater extents than previously recognized, and sonar

based and GIS-derived habitat variables were sufficient to develop species distribution models to 

estimate population size over large spatial extents. The information gained from this study has 

identified previously unrecognized suitable habitat, and provided a more comprehensive 

perspective of A. neislerii distribution and abundance. I believe the integration of low-cost, sonar 

habitat mapping, stratified mussel surveys, and species distribution modeling may help fill a 

critical gap in information necessary to study and manage these imperiled organisms in a variety 

of other river systems. 
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Tables 

Table 1. Descriptions and features of the mesohabitat classification scheme. 

Meso habitat 
Flow conditions 

Bed stability & Bedform 
Location in channel Sonar features 

unit depositional pattern pattern 

Unstable; Highly 
Inner bend bank Bright image tone, dunes 

Point Bar Turbulent depositional of coarse Ripples/Dunes 
attached and ripples 

particles 

Inner 
Stable; Moderately Bank attached Smooth texture; darker 

Recirculation 
Recirculation/flow depositional of finer 

Smooth plane 
downstream of image tone; moderate 

separation eddy particles and organic Point Bar inner bank slopes-dull sonar 
Zone matter bend return from edge 

Stable; Moderately 
Smooth texture; darker 

Outer Bank attached image tone; moderate 
Recirculation 

Recirculation/flow depositional of finer 
Smooth plane downstream of bank slopes-dull sonar 

Zone 
separation eddy particles and organic 

Pool/Outer Bend return from edge; large 
matter 

woody material 

Mid-Channel Turbulent 
Unstable; Transport of 

Ripples/ Dunes Center of channel 
Bright image tone, dunes 

coarse particles and ripples 

Stable at low flow; Smooth texture; bright 
Erosion at high flow; 

Bank attached outer image tone; steep/verticle 
Pool/Outer Unidirectional Deposition of coarsest 

Smooth plane portion of meander bank-bright sonar return 
Bend secondary flow particles and 

bend from edge; large woody 
submerged wood material 
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Table 2. Results of the mesohabitat classification across the study area. 

Mesohabitat Unit Total Number Average Area Total Area (ha) % ofT otal Habitat 
of units Per unit (ha) 

Point Bar 49 1.03 50.6 7.3 

Inner Recirculation Zone 49 0.55 27.1 3.9 

Outer Recirculation Zone 49 0.34 15.7 2.3 

Mid-Channel 50 10.0 498.6 71.6 

Pool/Outer Bank 50 2.1 104.3 15.0 
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Table 3. Area in hectares and percent change occurring to each mesohabitat class after a 10 year flood event. The mesohabitat classes 
listed vertically on the left column correspond to the mesohabitat classes that existed preflood, and the horizontally listed mesohabitat 
classes on the top column correspond to the mesohabitats that existed post flood. For example, the inner recirculation zone exhibited a 
3.8% change in area to the Point Bar mesohabitat after the flood event. Shaded boxes represent area of no change. 

Post-flood data 

Point Bar 
Inner Recirculation Outer Recirculation Mid-Channel• Pool/Outer Bank 

Zone Zone 

Point Bar 264.9 (80.3%) 2.7 (0.8%) 2.0 (0.6%) 60.2 (18.3%) 0 (0%) 

Inner 
Recirculation 8.0 (3.8%) 167.1 (80.4%) 0 (0%) 16.7 (8.0%) 15.9 (7.7%) 

Zone 
Pre-flood Outer 

data Recirculation 1.7 (1.5%) 0 (0%) 853 (7I.O%) 25.5 (21.2%) 7.5 (6.2%) 
Zone 

Mid-Channel 66.8 (2.1%) 38.9 (1.2%) 21.4 (0.6%) 3,023.9 (93.5%) 84.9 (2.6%) 

Pool/Outer Bank 0 (0%) 11.6 (1.5%) 11.8 (1.5%) 118.8 (15.6%) 618.8 (8L2%) 

• 

. 
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Table 4. Comparisons of the% net change between pre and post flood sonar habitat maps, and the% change that was measured from 
two sonar habitat maps representing identical field conditions presented here as a measure of% mapping error. The% net change that 
occurred between all mesohabitats except the Pool/Outer Bank fell inside the range of% error that could simply be due to differences 
in GPS error and path of the survey vessel. 

Mesohabitat Class Pre-flood Area (m2
) Post-flood Area (m2

) %Net Change 
Range of% 

mapping error 
--

Point Bar 329849 341760 3.6 (+/-) 5.0 

Inner Recirculation Zone 207733 220818 6.3 (+/-) 15.9 

Outer Recirculation Zone 120113 125915 4.8 (+/-) 15.6 

Mid Channel 3235962 3245683 0.3 (+/-) 0.02 

Pool/Outer Bank 760920 724421 -4.8 (+/-) 1.2 
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Table 5. Results of manually selecting polygons associated with a visually noticeable change in bedform pattern. Numbers are 
percentage of meso habitat class on the left, vertical column that exhibited visually noticeable change in bedform to the mesohabitat 
class on the right, horizontal column. 

Post-flood data 

Inner Outer 
Pool/Outer Point Bar Recirculation Recirculation Mid-Channel 

Zone Zone 
Bank 

Point Bar 0.28 0.19 0 0 

Inner Recirculation 
0.95 0 1.45 0 

Zone 
Pre-flood Outer Recirculation 

0 0 4.13 0 
data Zone 

Mid-Channel 0 0.28 0 0.44 

Pool/Outer Bank 0 0 0 4.94 
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Table 6. Results of the raw change analysis for suspected stable habitat units and the Pool/Outer Bank habitat. Decrease in area 
due to Mid-Channel expansion is defined as the percent change that occurred from each of these habitats to the Mid Channel habitat 
found in Table 5 above. 

Unverified (raw) Verified physical 

Mesohabitat Unit Mesohabitat unit decrease in area Observed percent area decrease due 

Pre Flood post flood due to mid-channel mappmg error to mid-channel 
expansion (%) expansion (%) 

Inner Recirculation Mid-Channel 7.6 15.9 1.5 
Zone 

Outer Recirculation 
Mid-Channel 20.8 15.6 4.1 

Zone 

Pool/Outer Bank Mid-Channel 15.6 1.2 4.9 
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Table 7. Description and support for variables used in modeling procedure. 

Variable Name 

River Kilometer 

Mesohabitat Class 

Distance to Bank 

Distance to Unstable 
Habitat 

Depth 

Substrate Type 

Description Scale 

Longitudinal variable representing Landscape 
coarse resolution phenomena 

Categorical variable with 5 levels Meso 
representing spatially defined habitat 
types within the river channel 

Continuous variable representing Meso 
distance to wetted edge during low 
flow conditions in the Apalachicola 
River 

Continuous variable representing Meso 
distance to unstable migrating sand 
ripples and dunes associated with 
turbulent hydraulic conditions 

Continuous variable representing Micro 
water depth of the sample point 
during survey 

Categorical variable with 4 levels Micro 
representing predominate substrate 
composition within each sampling 
plot during survey 
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Support 

(Vannote et al. 1980) River 
Continuum Concept; 
Distribution of species changes 
from headwaters to mouths of 
rivers due to geomorphological 
and resource distribution 

(Garcia et al. 2012) Meander 
bends support the formation of 
hydraulic refuge from flood 
disturbances 

(Gangloff2012) A majority of A. 
neislerii were found within short 
distances(<=~ 1 meter) of the 
bank 

(Guisan and Thuiller 2005) 
Distance to disturbances 
represents a main influence on 
species distribution 

Gangloff 20 12; EnviroScience 
2006a found significant 
correlation between depths and 
A. neislerii counts 

A. Neislerii historically 
associated with substrate 
compositions of mixtures of fine 
sand and silt 

Source 

Point shapefile with navigation 
data of the Apalachicola River 
provided by USACE 

Sonar image maps (SIMs) and 
classified polygon shapefile 
representing mapped 
mesohabitats 

Polyline shapefile generated by 
digitizing edge of water from 
aerial photography collected 
during a period oflow flow in 
the Apalachicola River 

SIMs and mcsohabitat layers 
representing benthic 
environments exhibiting a sand 
ripple and dune bedform 

Survey data 

Survey data 

USFWS0044003 



Table 8. Summary of A. neislerii and mesohabitat data. 

#of 
Average A. 

Areal coverage %of 
Average A. sample Range of A. 

neislerii A. neislerii 
Meso habitat 

within study study 
neislerii plots neislerii A. neislerii 

density x abundance 
Class 

area (m2
) 

density occupied/ sampled per count total 
Area (crude 

model area 
(mussels/m2

) #of plots plot estimate 
sampled 

estimate) 

Main Channel 4,985,217 71.6 0.03 1/27 0-9 9 149,835 NA 

Point Bar 505,010 7.3 0.09 7/35 0-17 30 47,961 NA 

Inner 
Recirculation 270,697 3.9 4.6 29/35 0-244 1602 1,290,186 890,246 

Zone 

Outer 
Recirculation 157,183 2.3 3.7 37/38 0-434 1419 595,826 288,462 

Zone 

Pool/Outer 
1,043,241 15.0 3.1 26/29 0-230 907 3,319,052 7,508,375 

Bank 

Total 6,961,348 100/164 3958 5,402,860 8,687,083 
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Table 9. Summary of small sample size Akaike information criterion (AICc) ranking of A. neislerii presence/absence logistic models. 

Rank Variables ~j K W; 

rkm Mesohabitat Class Distance to low 0.0 7 0.7 
flow bankline 

2 rkm Mesohabitat Class Distance to low Distance to 2.2 8 0.2 
flow bankline unstable habitat 

3 rkm Mesohabitat Class Distance to low Distance to Water 3.9 9 0.1 
flow bankline unstable habitat depth 

4 rkm Mesohabitat Class 18.73 6 0.0 

5 Mesohabitat Class 20.6 5 0.0 

6 rkm Water Substrate 40.4 6 0.0 
depth Type 
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Table 10. Model summary for the AICc top-ranked A. neislerii presence/absence logistic model. 

Coefficient Estimate SE z p 

(Intercept) 3.001 1.870 1.609 0.108 

Inner Recirculation Zone 3.309 0.747 4.432 <0.0001 

Outer Recirculation Zone 3.171 0.792 4.003 <0.0001 

Pool/Outer Bank 4.600 0.937 4.907 <0.0001 

Mid Channel -0.298 1.222 -0.244 0.807 

River Kilometer -0.039 0.023 -1.706 0.088 

Distance to Low Flow Bankline -0.141 0.040 -3.574 0.0004 
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Table 11. Summary of small sample size Akaike information criterion (AICc) ranking of the A. neislerii abundance models. 

Rank Variables Lli K W; 

rkm Mesohabitat Class Distance to Distance to 0.0 6 0.99 
low flow unstable 
bankline habitat 

2 rkm Mesohabitat Class Distance to Distance to Substrate 10.6 7 0.01 
low flow unstable Type 
bankline habitat 

3 rkm Mesohabitat Class Distance to 21.6 5 0.0 
low flow 
bankline 

4 rkm Mesohabitat Class 32.5 4 0.0 

5 Distance to Distance to Water Substrate 46.2 7 0.0 
low flow unstable depth Type 
bankline habitat 

6 Substrate 58.4 4 0.0 
Type 

7 Water Substrate 60.6 5 0.0 
depth Type 

8 Water 62.6 8 0.0 
depth 

9 Mesohabitat Class 64.47 3 0.0 

10 Mesohabitat Class Water 66.52 4 0.0 
depth 
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Table 12. Model summary for the AICc top-ranked A. neislerii abundance model using the GLM procedure with a negative binomial 
distribution. 

Coefficient Estimate SE z p 

(Intercept) 9.750 0.809 12.05 <0.0001 

Outer Recirculation Zone -0.420 0.305 -1.38 0.167 

Pool/Outer Bank 0.943 0.330 2.88 0.0040 

River Kilometer -0.082 0.009 -8.70 <0.0001 

Distance to Low Flow Bankline -0.118 0.022 -5.41 <0.0001 

Distance to Unstable Habitat 0.058 0.015 3.982 <0.0001 
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Table 13. Comparison and contrast between M. Gangloff's 2012 sampling and study results with those from this study. 

Methodology 

M. Gangloff 

This study 

Methodology 

M. Gangloff 

This study 

Average density sampled 
in inner and outer 

recirculation zones 
(musscls/m2

) 

4.9 

4.1 

Sampling Comparisons 

Area of potential inner and 
outer recirculation zone 

habitat in study area (m2
) 

46,455 

427,880 

Max depth sampled in 
inner and outer 

recirculation zones (m) 

2.25 

4.6 

Population Estimate Comparisons 

#A. neislerii estimated 
within M. Gangloff's 

identified potential habitat 
area 

199,679 

175,124 

#A. neislerii estimated in 
inner and outer 

recirculation zone 
mesohabitat class area 

199,679 

1,178,708 
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#A. neislerii estimated 
within pool/outer bank 
mesohabitat class area 

N/A 

7,508,375 

Max distance from bank 
sampled in inner and outer 

recirculation zones (m) 

15.0 

22.4 

#A. neislerii estimated 
across 700 ha study area 

199,679 

8,687,083 
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Figures 

Figure 1. Study area. 
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Figure 2. Dates of sonar data collection and associated discharges at the Jim WoodruffLock 
and Dam USGS water gauge. Note the >100,000 cfs flood event occurring in March 2013, 
and the following sonar data collection used for the habitat change analysis. 
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----.PRIMARY FLOW 

~ SECONDARY FLOW 

MESOHABITAT 
PATCH 

Figure 3. Conceptual illustration ofthe primary and secondary flow environments 
around a meander bend and associated habitat units used for this classification. 
Adapted from Garcia et al. 2012. 
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Figure 4- Two examples of the standardized approach used to delineate boundaries, in this case 
the boundaries between recirculation zones and mid channel mesohabitats, when such boundaries 
crossed a region of the sonar image occupied by the water column (i.e., the dark band of pixels). 
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Figure 5-Detail of features used to distinguish the Inner and Outer Recirculation Zones from the 
Pool/Outer Bank and Mid-Channel habitats during mapping. A.) Using the dark tonal shift and 
appearance of large woody debris to delineated the IRZ from the POB. B.) Using the bedform 
variation from sand duned and rippled to smooth bedform to delineate the POB, IRZ, ORZ from 
the Mid-Channel. Bedform patterns inspected at a much finer map-scale during mapping 
(~1:300) than shown in this figure. C.) Dark band ofpixels representing water depth. In this 
example, the boat passed directly over the smooth and duned bedform boundary during the time 
of collection, so the delineation proceeded across the center of the image. 
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Figure 6- A section of the completed mesohabitat classification map. Inset shows the consecutive, repeating nature of the mesohabitat 
classes around a typical meander bend. 
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Figure 7- Panels illustrating the 2010 NAIP aerial imagery, sonar image map layers, and the classified mesohabitat map for a bend in 
the Apalachicola River. 
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Figure 8. Breakdown of habitat area per site, where each site contains at least one of each mesohabitat type. Site ID number increases 
with distance downstream, so site 1 is the upstream extent of the study area and site 50 is the downstream extent. The dotted line 
represents the mean site area across all sites. Note sites 27 -34 hold consecutively smaller site areas. 

77 

USFWS0044017 



, ......... ioo;;~·-···;::;;:;;:;~·:;;:;;:;;:;;:;~::;~::;~·:;;:;;::;;::;;::;:;::;:;::;;::;;:.;;_·::~·:;;:;;:;;:;;:;;:;;:;.~:;~·:;;:;:::;:::~::::;::iri---11-iiiiiiiiiiiiiiiiiii:~:::~·-·······: 
-;~J ~1ai~ -Ch~~~~j --- --- -- --- --- -- 1 

90% 

80% 

70% 

c 
0 
p 60% 
"iii 
0 
0. 
E 

50% 0 
u 
-'-' c 
()) 

40% v .... 
Q) 
0.. 

30% 

20% 

10°/o 

0% 

!I! 

., 
:;::;· :11:: 
~~;: 

' . . . > ~: ~~~~ I ·:: 

:~ 

oPolnt Bar 

• Inner Redrculation Zone 

ru Outer Recirculation Zone 

o Pool/Outer· bank 

ft~ 

1.:' 

Iii 

::: 

·II.IL: 
~-

-11111Ui 1· Ji! lltll~l f lll~~u~~~uutl~~~~~ 
m 1::.11:' a~ 

::;: 

1 2 3 4 5 6 7 8 9 101112131415161718192021222324252627282930313.2333435363'138394041424344454647484950 

Site ID 
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Figure 11. Example of sand dune and ripple bedform encroachment into smooth 
bedform habitats. Smooth bedforms in Recirculating-Inner Bank (A) and 
Pool/Outer Bank (C) experienced migration of sand ripples and dunes (B) and 
covering oflarge aggregations ofwoody debris (D). The yellow line represents the 
outer boundary of the smooth bedforms before the flood as they would be digitized 
in ArcGIS, while the red line indicates the boundary digitized after the flood. The 
area quantified as a decrease in habitat is the shaded portion in between the two 
boundaries, as analyzed using the raster calculator tool in ArcGIS. In A and B note 
the bedform and image tone remains consistent before and after the flood event, 
and inC and D, note the persistence of the large woody debris aggregations close 
to the bank. 
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Figure 12. Range of A. neislerii counts sampled within each mesohabitat class. Boxes represent 
inner quartiles, and the solid horizontal black lines represent the median count. Dotted dashed 
lines represent the entire range of counts observed. Counts can be converted to density by 
dividing by the sampling area (10m2

). 
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Figure 14. Plot of sensitivity versus specificity of the top ranking presence/absence logistic 
model. The plot revealed an optimal prediction probability to fall at 0.7 (vertical red line on the 
x-axis), and the AUC was found to equal 0.939 (horizontal red line on they-axis). 
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Figure 15. Observed A. neislerii counts from the survey vs. predicted counts from the top AICc 
ranked negative binomial generalized linear count model. Correlation coefficient (R2

) between 
points was found to equal 0.34, and the slope of the regression line was found to equal 0.85. N = 

102. 
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Figure 16. Site level comparisons of A. neislerii estimates between M. Gangloff's study in 
2012 and the count model predictions estimated from within equal areas sampled by M. 
Gangloff in 2008, 2010, and 2011. R2 

= 0.02, and the slope ofthe regression line is equal to 
1.12. Line visible on the plot corresponds to a slope of 1:1. 
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Figure 17. Example of differences in sampling site area between M. Gangloff s 
2012 study and the habitat extent identified with side scan sonar mapping of 
submerged bedform features. Polygons in each study represent habitat patches 
occurring at the meso-scale resolution of study. 
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Figure 18. Geospatial species distribution model of presence/absence probabilities for A. 
neislerii. Probabilities of,2:0.7 were associated with the presence of at least 1 A. neislerii in a 10 
m2 cell. Of note, the outer edge of the downstream portion of this Inner Recirculation Zone 
mesohabitat was predicted to have a low probability of A. neislerii occurrence. Gangloff's 
sampling area at this site represented a small fraction of the total mesohabitat area, but was 
located in an area of the highest predicted probability of A. neislerii occurrence. 
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Figure 19. Geospatial species distribution model of abundance. Note area ofM. Gangloff's 
sample site to be restricted to areas predicted to have the highest abundance. The total estimated 
abundance within the Inner Recirculation Zone mesohabitat shown here was 20901.3 mussels. 
Gangloff(2012) estimated that 5358.7 mussels inhabited the portion ofthis mesohabitat defined 
as theM. Gangloff sample area 
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Figure 20. Site-level view of predicted probabilities of A. neislerii occurrence 
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Figure 21. Site-level view of predicted A. neislerii abundance 
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Figure 23. Trends in predicted number of A. neislerii per site. Sites correspond to the length of a single meander bend that contains at 
least one of each mesohabitat class for a total of 50 consecutive sites occurring from the upstream to downstream extent of the study 
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class. Mucky Sand = Combination of silt and finest sand particles. 
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Figure 24. Associations between large aggregations ofwoody debris and counts of A. 
neislerii. Note the adjacent samples inside the sand ripples/dunes bedforms containing 0, 
while the samples located next to large woody debris structures contain 10, 96, and 230 
A. neislerii. 
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From: "Zettle, Brian A SAM" 
To: "Kaeser, Adam" , "Bulger, Heather P SAM" 
Date: Tue Feb 03 2015 04:18:29 GMT+0530 (1ST) 
Subject: RE: [EXTERNAL] Apalachicola- Fat threeridge data (UNCLASSIFIED) 

Classification: UNCLASSIFIED 
Caveats: NONE 

Adam, 

I'm glad to hear you guys are moving forward with the reclassification. The assessment 
you describe regarding dredging locations is something that our navigation folks would 
routinely conduct when there was funding to support the ACF navigation project. I will 
talk to our Operations Division guys and see if this has already been done for the most 
recent survey data. If it has, I think we can share that information with you. If it hasn't, 
they may be able to produce it quickly rather than you trying to work it out. Let me see 
what I can find out. I'll see what data I have on dredging and mussels. I know some 
studies have been done at various locations throughout the District over the years with 
regards to dredging (disposal) and mussels. If you want it specific to fat threeridge, then 
it will be limited to the old work we did on the Apalachicola River. USFWS should have 
access to all of those reports and many others up through 2008 in the Administrative 
record for the RIOP litigation. Jerry Ziewitz should be able to provide a copy if it is not 
available on a shared server or something. If he no longer has it, let me know. Once we 
know what period the USFWS administrative record covers, then I can try to help with 
documents after that period. I'll try to follow up later this week on the dredging locations 
analysis. Thanks. 

Brian Zettle 
Biologist 
Chief, Inland Environment Team 
U.S. Army Corps of Engineers, Mobile District 
(251) 690-2115 

-----Original Message-----
From: Kaeser, Adam [mailto:adam_kaeser@fws.gov] 
Sent: Monday, February 02, 2015 8:22AM 
To: Zettle, Brian A SAM; Bulger, Heather P SAM 
Cc: Grant Webber; Sandra Pursifull ; Catherine Phillips 
Subject: [EXTERNAL] Apalachicola - Fat threeridge data 

Hi Brian, 
We are moving forward with early phases of the fat threeridge reclassification process. 
As discussed during our last meeting, one part of the process involves an assessment of 
the threats identified in the recovery plan for the species. 

One of the threats commonly discussed is dredging. I'm working on an assessment of 
this threat that will incorporate several complementary approaches. To begin, we've 
decided to attempt to identify all locations in the channel that might require dredging 
(under a scenario that dredging would be authorized and funded) using the best available 
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data. I have what I believe is the most recent bathymetric data from the survey you 
(ACOE) conducted in the river. I have to look the date up on the survey but I believe it 
was within the last 10 years. What I'm thinking of doing is taking the criteria you use to 
classify areas in need of dredging, and using these criteria to identify areas of the channel 
that might need deepening. The criteria I think are at play are 1) minimum depth of 
channel at a specific flow (e.g ., 8 feet deep at flows of 10,000 cfs or greater) 2) and 
minimum width of channel exhibiting these conditions (e.g., 200 feet wide). To conduct 
this assessment I'm in need of these specific criteria. Alternatively, would you (ACOE) 
like to conduct this assessment and provide us with a georeferenced data set indicating 
areas that might need dredging? If you are comfortable with USFWS conducting this part 
of the assessment (which of course you can review and QA/QC) then I am willing to do 
so. 

On the topic of dredging and mussels, any information that you have and would like to 
contribute that might be used to conduct an assessment of the potential impact of 
dredging on fat threeridge habitat and/or populations I would be glad to receive at this 
time. 

My third request has to do with compiling all of the past data/reports concerning take 
monitoring work. I have a few spreadsheets on my computer from recent years, but I'm 
hoping you have a folder with all of the past analyses/spreadsheets and reports to 
USFWS. I realize that Karen might have been the recipient of these reports in the past, 
but I would like to establish a complete archive with Grant Webber in our office at this 
time. We (USFWS) will need to have all of these data together to work on an assessment 
of the threat of low-water drawdown on stranding and mortality of fat threeridge. 

Anything I can do to help clarify the needs, or if interested in discussing these 
assessments further please let me know. 

Thanks, 
Adam 

Adam J. Kaeser, Ph.D. 
Aquatic Ecologist 
U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 
adam_kaeser@fws. gov 
http://www. fws. gov/panamacity/sonarhabitatmapping. htm I 

Classification: UNCLASSIFIED 
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Caveats: NONE 

From: "Kaeser, Adam" 
To: "Zettle, Brian A SAM" 
Date: Tue Feb 03 2015 19:58:44 GMT +0530 (1ST) 
Subject: Re: [EXTERNAL] Apalachicola- Fat threeridge data (UNCLASSIFIED) 

Thanks Brian. My first choice would be for you guys to conduct the assessment of areas 
of the channel that could theoretically require dredging. Such work is your area of 
expertise. That said, with the criteria in hand I think I can also complete an assessment. 
Just let me know. Either way, we probably will want to have those criteria spelled out 
(min depth, flow, and width) to include in the assessment documentation. 

Regarding literature and documented effects of dredging- some of the details that would 
be of high relevance include the area of impact around a dredged area of channel. For 
example, if an area is dredged in a river like the Apalachicola, how far would the effects of 
channel destabilization extend in the upstream and downstream directions? We could 
use this info to assess degree of impact to resident mussels. We have a lot of data on 
mussel distribution. What we don't have a lot of is details that would facilitate some type 
of defensible, scientific and quantitative assessment of potential dredging impacts (at 
least not yet anyway). That's what we're working towards. Any assistance is greatly 
appreciated. 

Thanks, 
Adam 

On Mon. Feb 2, 2015 at 4:48PM, Zettle, Brian A SAM <Brian.A.Zettle@usace.army.mil> 
wrote: 

Classification: UNCLASSIFIED 
Caveats: NONE 

' Adam , 

I'm glad to hear you guys are moving forward with the reclassification. The 
assessment you describe regarding dredging locations is something that our navigation 
folks would routinely conduct when there was funding to support the ACF navigation 
project. I will talk to our Operations Division guys and see if this has already been done 
for the most recent survey data. If it has, I think we can share that information with 
you. If it hasn't, they may be able to produce it quickly rather than you trying to work it 
out. Let me see what I can find out. I'll see what data I have on dredging and 
mussels. I know some studies have been done at various locations throughout the 
District over the years with regards to dredging (disposal) and mussels. If you want it 
specific to fat threeridge, then it will be limited to the old work we did on the 
Apalachicola River. USFWS should have access to all of those reports and many 
others up through 2008 in the Administrative record for the RIOP litigation. Jerry 
Ziewitz should be able to provide a copy if it is not available on a shared server or 

· something. If he no longer has it, let me know. Once we know what period the 
USFWS administrative record covers, then I can try to help with documents after that 
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period. I'll try to follow up later this week on the dredging locations analysis. Thanks. 

Brian Zettle 
Biologist 
Chief, Inland Environment Team 
U.S. Army Corps of Engineers, Mobile District 
(251) 690-2115 

· -----Original Message-----
From: Kaeser, Adam [mailto:adam kaeser@fws.gov] 
Sent: Monday, February 02, 2015 8:22AM 

: To: Zettle, Brian A SAM; Bulger, Heather P SAM 
Cc: Grant Webber; Sandra Pursifull; Catherine Phillips 
Subject: [EXTERNAL] Apalachicola- Fat threeridge data 

Hi Brian, 
: We are moving forward with early phases of the fat threeridge reclassification process. 
· As discussed during our last meeting, one part of the process involves an assessment 
: of the threats identified in the recovery plan for the species. 

One of the threats commonly discussed is dredging. I'm working on an assessment of 
. this threat that will incorporate several complementary approaches. To begin, we've 
• decided to attempt to identify all locations in the channel that might require dredging 

(under a scenario that dredging would be authorized and funded) using the best 
: available data. I have what I believe is the most recent bathymetric data from the 

survey you (ACOE) conducted in the river. I have to look the date up on the survey but 
I believe it was within the last 1 0 years. What I'm thinking of doing is taking the criteria 

. you use to classify areas in need of dredging, and using these criteria to identify areas 
· of the channel that might need deepening. The criteria I think are at play are 1) 

minimum depth of channel at a specific flow (e.g., 8 feet deep at flows of 10,000 cfs or 
' greater) 2) and minimum width of channel exhibiting these conditions (e.g., 200 feet 
' wide). To conduct this assessment I'm in need of these specific criteria. Alternatively, 
· would you (ACOE) like to conduct this assessment and provide us with a 
. georeferenced data set indicating areas that might need dredging? If you are 
~ comfortable with USFWS conducting this part of the assessment (which of course you 
· can review and QA/QC) then I am willing to do so. 

On the topic of dredging and mussels, any information that you have and would like to 
contribute that might be used to conduct an assessment of the potential impact of 

. dredging on fat threeridge habitat and/or populations I would be glad to receive at this 

. time. 

My third request has to do with compiling all of the past data/reports concerning take 
monitoring work. I have a few spreadsheets on my computer from recent years, but I'm 
hoping you have a folder with all of the past analyses/spreadsheets and reports to 
USFWS. I realize that Karen might have been the recipient of these reports in the past, 
but I would like to establish a complete archive with Grant Webber in our office at this 

• time. We (USFWS) will need to have all of these data together to work on an 
· assessment of the threat of low-water drawdown on stranding and mortal ity of fat 
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[ threeridge. 

: Anything I can do to help clarify the needs, or if interested in discussing these 
• assessments further please let me know. 

: Thanks, 
• Adam 

Adam J. Kaeser, Ph.D. 
Aquatic Ecologist 

. U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 

: (850) 769-0552 ext. 244 
• (850) 348-6496 (cell) 
: adam kaeser@tws goy 
• http: I /www. fws. gov/panamacity/sonarhabitatm a pp in g. htm I 

: Classification: UNCLASSIFIED 
: Caveats: NONE 

Adam J. Kaeser, Ph.D. 
Aquatic Ecologist 
U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 
adam kaeser@fws.gov 
http://www. fws. gov/panamacity/sonarhabitatmapping. htm I 

From: "Pursifull , Sandra" 
To: Adam Kaeser , Grant Webber 
Date: Tue Feb 03 2015 20:47:09 GMT+0530 (1ST) 
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Subject: Fwd: [EXTERNAL] Apalachicola- Fat threeridge data (UNCLASSIFIED) 

Anything docs cited in the Woodruff Dam BO, we should have and I can probably find . 

---------- Forwarded message----------
From: Zettle, Brian A SAM <Brian.A.Zettle@usace.army.mil> 
Date: Mon, Feb 2, 2015 at 4:48 PM 
Subject: RE: [EXTERNAL] Apalachicola - Fat threeridge data (UNCLASSIFIED) 
To: "Kaeser, Adam" <adam kaeser@fws.gov>, "Bulger, Heather P SAM" 
<Heather.P.Bulger@usace.army.mil> 
Cc: Grant Webber <grant webber@fws.gov>, Sandra Pursifull 
<sandra pursifull@fws.gov>, Catherine Phillips <catherine phillips@fws.gov> 

Classification: UNCLASSIFIED 
Caveats: NONE 

Adam, 

I'm glad to hear you guys are moving forward with the reclassification. The assessment 
you describe regarding dredging locations is something that our navigation folks would 
routinely conduct when there was funding to support the ACF navigation project. I will 
talk to our Operations Division guys and see if this has already been done for the most 
recent survey data. If it has, I think we can share that information with you. If it hasn't, 
they may be able to produce it quickly rather than you trying to work it out. Let me see 
what I can find out. I'll see what data I have on dredging and mussels. I know some 
studies have been done at various locations throughout the District over the years with 
regards to dredging (disposal) and mussels. If you want it specific to fat threeridge, then 
it will be limited to the old work we did on the Apalachicola River. USFWS should have 
access to all of those reports and many others up through 2008 in the Administrative 
record for the RIOP litigation. Jerry Ziewitz should be able to provide a copy if it is not 
available on a shared server or something. If he no longer has it, let me know. Once we 
know what period the USFWS administrative record covers, then I can try to help with 
documents after that period. I'll try to follow up later this week on the dredging locations 
analysis. Thanks. 

Brian Zettle 
Biologist 
Chief, Inland Environment Team 
U.S. Army Corps of Engineers, Mobile District 
(251) 690-2115 

-----Original Message-----
From: Kaeser, Adam [mailto:adam kaeser@fws.gov] 
Sent: Monday, February 02, 2015 8:22 AM 
To: Zettle, Brian A SAM; Bulger, Heather P SAM 
Cc: Grant Webber; Sandra Pursifull ; Catherine Phillips 
Subject: [EXTERNAL] Apalachicola - Fat threeridge data 
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Hi Brian, 
We are moving forward with early phases of the fat threeridge reclassification process. 
As discussed during our last meeting, one part of the process involves an assessment of 
the threats identified in the recovery plan for the species. 

One of the threats commonly discussed is dredging. I'm working on an assessment of 
this threat that will incorporate several complementary approaches. To begin, we've 
decided to attempt to identify all locations in the channel that might require dredging 
(under a scenario that dredging would be authorized and funded) using the best available 
data. I have what I believe is the most recent bathymetric data from the survey you 
(ACOE) conducted in the river. I have to look the date up on the survey but I believe it 
was within the last 1 0 years. What I'm thinking of doing is taking the criteria you use to 
classify areas in need of dredging, and using these criteria to identify areas of the channel 
that might need deepening. The criteria I think are at play are 1) minimum depth of 
channel at a specific flow (e.g., 8 feet deep at flows of 10,000 cfs or greater) 2) and 
minimum width of channel exhibiting these conditions (e.g., 200 feet wide). To conduct 
this assessment I'm in need of these specific criteria. Alternatively, would you (ACOE) 
like to conduct this assessment and provide us with a georeferenced data set indicating 
areas that might need dredging? If you are comfortable with USFWS conducting this part 
of the assessment (which of course you can review and QA/QC) then I am willing to do 
so. 

On the topic of dredging and mussels, any information that you have and would like to 
contribute that might be used to conduct an assessment of the potential impact of 
dredging on fat threeridge habitat and/or populations I would be glad to receive at this 
time. 

My third request has to do with compiling all of the past data/reports concerning take 
monitoring work. I have a few spreadsheets on my computer from recent years, but I'm 
hoping you have a folder with all of the past analyses/spreadsheets and reports to 
USFWS. I realize that Karen might have been the recipient of these reports in the past, 
but I would like to establish a complete archive with Grant Webber in our office at this 
time. We (USFWS) will need to have all of these data together to work on an assessment 
of the threat of low-water drawdown on stranding and mortality of fat threeridge. 

Anything I can do to help clarify the needs, or if interested in discussing these 
assessments further please let me know. 

Thanks, 
Adam 

Adam J. Kaeser, Ph.D. 
Aquatic Ecologist 
U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
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Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 
adam kaeser@fws.gov 
http: 1/www. fws. gov/panam acity/sonarhabitatmapping. htm I 

Classification: UNCLASSIFIED 
Caveats: NONE 

Sandy Pursifull 
US Fish and Wildlife Service 
1601 Balboa Avenue 
Panama City, FL 32405 
850-769-0552 ext. 240 
850-763-2177 Fax 
sandra pursifull@fws.gov 
www. fws.gov/panamacity/mussels 

From: "Kaeser, Adam" 
To: "Zettle, Brian A SAM" 
Date: Mon Feb 09 2015 22:16:22 GMT+0530 (1ST) 
Subject: Re: [EXTERNAL] Apalachicola- Fat threeridge data (UNCLASSIFIED) 

Hi Brian, 
Just following up to keep the topics and requests current. If you can try to determine 
whether you have the dredging channel assessment work complete, or can tackle it in 
house, by the end of the week that would be helpful. With the proper criteria, I can try to 
tackle it myself alternatively. We have set some timelines for phases of our assessment 
work which is motivating me to keep this ball rolling. 

Sounds like there's a meeting taking shape for end of the month on Alabama shad. 
Perhaps this would be a good opportunity to exchange info- we're also interested in a 
total package of the take monitoring data, and anything else you might be able to provide 
for background info on dredging in the river- how its done, any studies on mussels, etc. If 
this might be a good date to catch up on this stuff, I can plan to be there. 

Thanks! 
Adam 

On Mon, Feb 2, 2015 at 4:48PM, Zettle, Brian A SAM <Brian.A.Zettle@usace.army.mil> 
wrote: 
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Classification: UNCLASSIFIED 
Caveats: NONE 

Adam, 

I'm glad to hear you guys are moving forward with the reclassification. The 
• assessment you describe regarding dredging locations is something that our navigation 
• folks would routinely conduct when there was funding to support the ACF navigation 

project. I will talk to our Operations Division guys and see if this has already been done 
for the most recent survey data. If it has, I think we can share that information with 
you. If it hasn't, they may be able to produce it quickly rather than you trying to work it 
out. Let me see what I can find out. I'll see what data I have on dredging and 
mussels. I know some studies have been done at various locations throughout the 
District over the years with regards to dredging (disposal) and mussels. If you want it 

: specific to fat threeridge, then it will be limited to the old work we did on the 
, Apalachicola River. USFWS should have access to all of those reports and many 

others up through 2008 in the Administrative record for the RIOP litigation. Jerry 
' Ziewitz should be able to provide a copy if it is not available on a shared server or 

something. If he no longer has it, let me know. Once we know what period the 
USFWS administrative record covers, then I can try to help with documents after that 
period. I'll try to follow up later this week on the dredging locations analysis. Thanks. 

Brian Zettle 
Biologist 
Chief, Inland Environment Team 
U.S. Army Corps of Engineers, Mobile District 
(251) 690-2115 

-----Original Message-----
From: Kaeser, Adam [mailto:adam kaeser@fws.gov] 
Sent: Monday, February 02, 2015 8:22AM 

' To: Zettle, Brian A SAM; Bulger, Heather P SAM 
· Cc: Grant Webber; Sandra Pursifull; Catherine Phillips 

Subject: [EXTERNAL] Apalachicola - Fat threeridge data 

Hi Brian, 
· We are moving forward with early phases of the fat threeridge reclassification process. 
• As discussed during our last meeting, one part of the process involves an assessment 

of the threats identified in the recovery plan for the species. 

One of the threats commonly discussed is dredging. I'm working on an assessment of 
this threat that will incorporate several complementary approaches. To begin, we've 
decided to attempt to identify all locations in the channel that might require dredging 
(under a scenario that dredging would be authorized and funded) using the best 
available data. I have what I believe is the most recent bathymetric data from the 
survey you (ACOE) conducted in the river. I have to look the date up on the survey but 
I believe it was within the last 10 years. What I'm thinking of doing is taking the criteria 

· you use to classify areas in need of dredging, and using these criteria to identify areas 
of the channel that might need deepening. The criteria I think are at play are 1) 
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minimum depth of channel at a specific flow (e.g., 8 feet deep at flows of 10,000 cfs or 
• greater) 2) and minimum width of channel exhibiting these conditions (e.g., 200 feet 
: wide). To conduct this assessment I'm in need of these specific criteria. Alternatively, 
• would you (ACOE) like to conduct this assessment and provide us with a 
: georeferenced data set indicating areas that might need dredging? If you are 

comfortable with USFWS conducting this part of the assessment (which of course you 
can review and QA/QC) then I am willing to do so . 

. On the topic of dredging and mussels, any information that you have and would like to 
: contribute that might be used to conduct an assessment of the potential impact of 
• dredging on fat threeridge habitat and/or populations I would be glad to receive at this 
• time. 

My third request has to do with compiling all of the past data/reports concerning take 
monitoring work. I have a few spreadsheets on my computer from recent years, but I'm 
hoping you have a folder with all of the past analyses/spreadsheets and reports to 
USFWS. I realize that Karen might have been the recipient of these reports in the past, 
but I would like to establish a complete archive with Grant Webber in our office at this 
time. We (USFWS) will need to have all of these data together to work on an 
assessment of the threat of low-water drawdown on stranding and mortality of fat 
threeridge . 

. Anything I can do to help clarify the needs, or if interested in discussing these 
· assessments further please let me know. 

• Thanks, 
. Adam 

· Adam J. Kaeser, Ph.D. 
: Aquatic Ecologist 

U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 
adam kaeser@fws gov 
http://www.fws.gov/panamacity/sonarhabitatmapping.html 

Classification: UNCLASSIFIED 
Caveats: NONE 
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Adam J. Kaeser, Ph.D. 
Aquatic Ecologist 
U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 
adam kaeser@fws.gov 
http://www. fws. gov/panamacity/sonarhabitatmapping. htm I 

From: "Phillips, Catherine" 
To: "Kaeser, Adam" 
Date: Mon Feb 09 2015 22:43:13 GMT +0530 (1ST) 
Subject: Re: [EXTERNAL] Apalachicola - Fat threeridge data (UNCLASSIFIED) 

Yup. It will be the 25th at the lock. You are welcome to be there. 

Catherine T. Phillips, PhD 
Project Leader 
Panama City Field Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
850-769-0552 ext.242 
850-348-6497 (cell) 

On Mon, Feb 9, 2015 at 10:46 AM, Kaeser, Adam <adam kaeser@fws.gov> wrote: 
Hi Brian, 
Just following up to keep the topics and requests current. If you can try to determine 
whether you have the dredging channel assessment work complete, or can tackle it in 
house, by the end of the week that would be helpful. With the proper criteria , I can try 

· to tackle it myself alternatively. We have set some time lines for phases of our 
· assessment work which is motivating me to keep this ball rolling . 

• Sounds like there's a meeting taking shape for end of the month on Alabama shad. 
, Perhaps this would be a good opportunity to exchange info- we're also interested in a 
• total package of the take monitoring data, and anything else you might be able to 
• provide for background info on dredging in the river- how its done, any studies on 
· mussels, etc. If this might be a good date to catch up on this stuff, I can plan to be 
• there. 

• Thanks! 
: Adam 

USFWS0088945 



On Mon, Feb 2, 2015 at 4:48PM, Zettle, Brian A SAM <Brian A.Zettle@usace.army,mil 
>wrote: 

Classification: UNCLASSIFIED 
Caveats: NONE 

: Adam , 

I'm glad to hear you guys are moving forward with the reclassification. The 
assessment you describe regarding dredging locations is something that our 
navigation folks would routinely conduct when there was funding to support the ACF 
navigation project. I will talk to our Operations Division guys and see if this has 
already been done for the most recent survey data. If it has, I think we can share 
that information with you. If it hasn't, they may be able to produce it quickly rather 
than you trying to work it out. Let me see what I can find out. I'll see what data I 
have on dredging and mussels. I know some studies have been done at various 
locations throughout the District over the years with regards to dredging (disposal) 
and mussels. If you want it specific to fat threeridge, then it will be limited to the old 
work we did on the Apalachicola River. USFWS should have access to all of those 
reports and many others up through 2008 in the Administrative record for the RIOP 

· litigation. Jerry Ziewitz should be able to provide a copy if it is not available on a 
: shared server or something. If he no longer has it, let me know. Once we know 
: what period the USFWS administrative record covers, then I can try to help with 

documents after that period. I'll try to follow up later this week on the dredging 
locations analysis. Thanks. 

Brian Zettle 
Biologist 
Chief, Inland Environment Team 
U.S. Army Corps of Engineers, Mobile District 
(251) 690-2115 

-----Original Message-----
From: Kaeser, Adam [mailto:adam kaeser@fws.gov] 
Sent: Monday, February 02, 2015 8:22 AM 
To: Zettle, Brian A SAM; Bulger, Heather P SAM 
Cc: Grant Webber; Sandra Pursifull ; Catherine Phillips 
Subject: [EXTERNAL] Apalachicola - Fat threeridge data 

Hi Brian, 
We are moving forward with early phases of the fat threeridge reclassification 
process. As discussed during our last meeting, one part of the process involves an 
assessment of the threats identified in the recovery plan for the species. 

One of the threats commonly discussed is dredging. I'm working on an assessment 
of this threat that will incorporate several complementary approaches. To begin, 

, we've decided to attempt to identify all locations in the channel that might require 
dredging (under a scenario that dredging would be authorized and funded) using the 
best available data. I have what I believe is the most recent bathymetric data from 
the survey you (ACOE) conducted in the river. I have to look the date up on the 

USFWS0088946 



survey but I believe it was within the last 1 0 years. What I'm thinking of doing is 
taking the criteria you use to classify areas in need of dredging, and using these 
criteria to identify areas of the channel that might need deepening. The criteria I 
think are at play are 1) minimum depth of channel at a specific flow (e.g., 8 feet deep 
at flows of 10,000 cfs or greater) 2) and minimum width of channel exhibiting these 
conditions (e.g., 200 feet wide). To conduct this assessment I'm in need of these 
specific criteria. Alternatively, would you (ACOE) like to conduct this assessment 
and provide us with a georeferenced data set indicating areas that might need 
dredging? If you are comfortable with USFWS conducting this part of the 
assessment (which of course you can review and QA/QC) then I am willing to do so. 

On the topic of dredging and mussels, any information that you have and would like 
to contribute that might be used to conduct an assessment of the potential impact of 
dredging on fat threeridge habitat and/or populations I would be glad to receive at 

' this time. 

My third request has to do with compiling all of the past data/reports concerning take 
monitoring work. I have a few spreadsheets on my computer from recent years, but 
I'm hoping you have a folder with all of the past analyses/spreadsheets and reports 
to USFWS. I realize that Karen might have been the recipient of these reports in the 
past, but I would like to establish a complete archive with Grant Webber in our office 
at this time. We (USFWS) will need to have all of these data together to work on an 

. assessment of the threat of low-water drawdown on stranding and mortality of fat 
! threeridge. 

: Anything I can do to help clarify the needs, or if interested in discussing these 
assessments further please let me know. 

Thanks, 
Adam 

Adam J. Kaeser, Ph.D. 
! Aquatic Ecologist 

U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 
adam kaeser@fws.gov 
http://www.fws.gov/panamacity/sonarhabitatmapping.html 

Classification: UNCLASSIFIED 
Caveats: NONE 
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' Adam J. Kaeser, Ph.D. 
Aquatic Ecologist 
U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 

' Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 
adam kaeser@fws.gov 
http://www.fws.gov/panamacity/sonarhabitatmapping.html 

From: "Zettle, Brian A SAM" 
To: "Kaeser, Adam" 
Date: Tue Feb 10 2015 00:31 :31 GMT+0530 (1ST) 
Subject: RE: [EXTERNAL] Apalachicola- Fat threeridge data (UNCLASSIFIED) 

Classification: UNCLASSIFIED 
Caveats: NONE 

Adam, 

I have discussed with Operations Division and we believe we can produce the information 
you are requesting. However, I'd like to set up a call with the relevant parties so we all 
understand what is needed. Are you avai lable for a quick call later today or tomorrow? 

Brian Zettle 
Biologist 
Chief, Inland Environment Team 
U.S. Army Corps of Engineers, Mobile District 
(251) 690-2115 

-----Original Message-----
From: Kaeser, Adam [mailto:adam_kaeser@fws.gov] 
Sent: Monday, February 09, 2015 10:46 AM 
To: Zettle, Brian A SAM 
Cc: Bulger, Heather P SAM; Grant Webber; Sandra Pursifull; Catherine Phillips 
Subject: Re: [EXTERNAL] Apalachicola- Fat threeridge data (UNCLASSIFIED) 

Hi Brian, 

USFWS0088948 



Just following up to keep the topics and requests current. If you can try to determine 
whether you have the dredging channel assessment work complete, or can tackle it in 
house, by the end of the week that would be helpful. With the proper criteria, I can try to 
tackle it myself alternatively. We have set some timelines for phases of our assessment 
work which is motivating me to keep this ball rolling. 

Sounds like there's a meeting taking shape for end of the month on Alabama shad. 
Perhaps this would be a good opportunity to exchange info- we're also interested in a 
total package of the take monitoring data, and anything else you might be able to provide 
for background info on dredging in the river- how its done, any studies on mussels, etc. If 
this might be a good date to catch up on this stuff, I can plan to be there. 

Thanks! 
Adam 

On Mon. Feb 2, 2015 at 4:48PM, Zettle, Brian A SAM <Brian.A.Zettle@usace.army.mil> 
wrote: 

Classification: UNCLASSIFIED 
Caveats: NONE 

Adam, 

I'm glad to hear you guys are moving forward with the reclassification. The 
assessment you describe regarding dredging locations is something that our navigation 
folks would routinely conduct when there was funding to support the ACF navigation 
project. I will talk to our Operations Division guys and see if this has already been done 
for the most recent survey data. If it has, I think we can share that information with you. 
If it hasn't, they may be able to produce it quickly rather than you trying to work it out. Let 
me see what I can find out. I'll see what data I have on dredging and mussels. I know 
some studies have been done at various locations throughout the District over the years 
with regards to dredging (disposal) and mussels. If you want it specific to fat threeridge, 
then it will be limited to the old work we did on the Apalachicola River. USFWS should 
have access to all of those reports and many others up through 2008 in the Administrative 
record for the RIOP litigation. Jerry Ziewitz should be able to provide a copy if it is not 
available on a shared server or something. If he no longer has it, let me know. Once we 
know what period the USFWS administrative record covers, then I can try to help with 
documents after that period. I'll try to follow up later this week on the dredging locations 
analysis. Thanks. 

Brian Zettle 
Biologist 
Chief, Inland Environment Team 
U.S. Army Corps of Engineers, Mobile District 
(251) 690-2115 

-----Original Message-----
From: Kaeser, Adam (mailto:adam_kaeser@fws.gov] 

USFWS0088949 



Sent: Monday, February 02, 2015 8:22AM 
To: Zettle, Brian A SAM; Bulger, Heather P SAM 
Cc: Grant Webber; Sandra Pursifull ; Catherine Phillips 
Subject: [EXTERNAL] Apalachicola - Fat threeridge data 

Hi Brian, 
We are moving forward with early phases of the fat threeridge reclassification 

process. As discussed during our last meeting, one part of the process involves an 
assessment of the threats identified in the recovery plan for the species. 

One of the threats commonly discussed is dredging. I'm working on an assessment 
of this threat that will incorporate several complementary approaches. To begin, we've 
decided to attempt to identify all locations in the channel that might require dredging 
(under a scenario that dredging would be authorized and funded) using the best available 
data. I have what I believe is the most recent bathymetric data from the survey you 
(ACOE) conducted in the river. I have to look the date up on the survey but I believe it 
was within the last 10 years. What I'm thinking of doing is taking the criteria you use to 
classify areas in need of dredging, and using these criteria to identify areas of the channel 
that might need deepening. The criteria I think are at play are 1) minimum depth of 
channel at a specific flow (e.g., 8 feet deep at flows of 10,000 cfs or greater) 2) and 
minimum width of channel exhibiting these conditions (e.g., 200 feet wide). To conduct 
this assessment I'm in need of these specific criteria. Alternatively, would you (ACOE) 
like to conduct this assessment and provide us with a georeferenced data set indicating 
areas that might need dredging? If you are comfortable with USFWS conducting this part 
of the assessment (which of course you can review and QA/QC) then I am willing to do 
so. 

On the topic of dredging and mussels, any information that you have and would like 
to contribute that might be used to conduct an assessment of the potential impact of 
dredging on fat threeridge habitat and/or populations I would be glad to receive at this 
time. 

My third request has to do with compiling all of the past data/reports concerning take 
monitoring work. I have a few spreadsheets on my computer from recent years, but I'm 
hoping you have a folder with all of the past analyses/spreadsheets and reports to 
USFWS. I realize that Karen might have been the recipient of these reports in the past, 
but I would like to establish a complete archive with Grant Webber in our office at this 
time. We (USFWS) will need to have all of these data together to work on an assessment 
of the threat of low-water drawdown on stranding and mortality of fat threeridge. 

Anything I can do to help clarify the needs, or if interested in discussing these 
assessments further please let me know. 

Thanks, 
Adam 

Adam J. Kaeser, Ph.D. 

USFWS0088950 



Aquatic Ecologist 
U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 
adam_kaeser@fws.gov 
http://www. fws. gov /panamacity/sonarhabitatmapping. htm I 

Classification: UNCLASSIFIED 
Caveats: NONE 

Adam J. Kaeser, Ph.D. 
Aquatic Ecologist 
U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 
adam_kaeser@fws. gov 
http://www.fws.gov/panamacity/sonarhabitatmapping.html 

Classification: UNCLASSIFIED 
Caveats: NONE 

From: "Kaeser, Adam" 
To: "Zettle, Brian A SAM" 
Date: Tue Feb 10 2015 00:34:17 GMT +0530 (1ST) 
Subject: Re: [EXTERNAL] Apalachicola - Fat threeridge data (UNCLASSIFIED) 

Yes I am , this is great. Today or tomorrow your pick. I'm here tomorrow after 8 central. 

USFWS0088951 



On Mon, Feb 9, 2015 at 1 :01 PM, Zettle, Brian A SAM <Brian.A.Zettle@usace.army.mil> 
wrote: 

Classification: UNCLASSIFIED 
Caveats: NONE 

• Adam, 

I have discussed with Operations Division and we believe we can produce the 
information you are requesting. However, I'd like to set up a call with the relevant 

: parties so we all understand what is needed. Are you available for a quick call later 
; today or tomorrow? 

Brian Zettle 
Biologist 
Chief, Inland Environment Team 
U.S. Army Corps of Engineers, Mobile District 

. (251) 690-2115 

-----Original Message-----
From: Kaeser, Adam [mailto:adam kaeser@fws.gov] 
Sent: Monday, February 09, 2015 10:46 AM 

. To: Zettle, Brian A SAM 
Cc: Bulger, Heather P SAM; Grant Webber; Sandra Pursifull; Catherine Phillips 
Subject: Re: [EXTERNAL] Apalachicola- Fat threeridge data (UNCLASSIFIED) 

Hi Brian, 
Just following up to keep the topics and requests current. If you can try to determine 
whether you have the dredging channel assessment work complete, or can tackle it in 
house, by the end of the week that would be helpful. With the proper criteria , I can try 
to tackle it myself alternatively. We have set some time lines for phases of our 

· assessment work which is motivating me to keep this ball rolling. 

Sounds like there's a meeting taking shape for end of the month on Alabama shad. 
Perhaps this would be a good opportunity to exchange info- we're also interested in a 
total package of the take monitoring data, and anything else you might be able to 
provide for background info on dredging in the river- how its done, any studies on 

· mussels, etc. If this might be a good date to catch up on this stuff, I can plan to be 
: there. 

: Thanks! 
· Adam 

On Mon, Feb 2, 2015 at 4:48PM, Zettle, Brian A SAM <Brian.A.Zettle@usace.army.mil 
>wrote: 

Classification: UNCLASSIFIED 
Caveats: NONE 

USFWS0088952 



Adam , 

I'm glad to hear you guys are moving forward with the reclassification. The 
assessment you describe regarding dredging locations is something that our navigation 
folks would routinely conduct when there was funding to support the ACF navigation 
project. I will talk to our Operations Division guys and see if this has already been done 

· for the most recent survey data. If it has, I think we can share that information with 
you. If it hasn't, they may be able to produce it quickly rather than you trying to work it 
out. Let me see what I can find out. I'll see what data I have on dredging and 
mussels. I know some studies have been done at various locations throughout the 
District over the years with regards to dredging (disposal) and mussels. If you want it 
specific to fat threeridge, then it will be limited to the old work we did on the 
Apalachicola River. USFWS should have access to all of those reports and many 
others up through 2008 in the Administrative record for the RIOP litigation. Jerry 

. Ziewitz should be able to provide a copy if it is not available on a shared server or 
something. If he no longer has it, let me know. Once we know what period the 
USFWS administrative record covers, then I can try to help with documents after that 
period. I'll try to follow up later this week on the dredging locations analysis. Thanks. 

Brian Zettle 
Biologist 
Chief, Inland Environment Team 
U.S. Army Corps of Engineers, Mobile District 
(251) 690-2115 

-----Original Message-----
From: Kaeser, Adam [mailto:adam kaeser@fws.gov] 
Sent: Monday, February 02, 2015 8:22 AM 
To: Zettle, Brian A SAM; Bulger, Heather P SAM 
Cc: Grant Webber; Sandra Pursifull; Catherine Phillips 
Subject: [EXTERNAL] Apalachicola - Fat threeridge data 

Hi Brian, 
We are moving forward with early phases of the fat threeridge reclassification 

process. As discussed during our last meeting, one part of the process involves an 
assessment of the threats identified in the recovery plan for the species. 

One of the threats commonly discussed is dredging. I'm working on an 
assessment of this threat that will incorporate several complementary approaches. To 
begin, we've decided to attempt to identify all locations in the channel that might require 
dredging (under a scenario that dredging would be authorized and funded) using the 
best available data. I have what I believe is the most recent bathymetric data from the 
survey you (ACOE) conducted in the river. I have to look the date up on the survey but 
I believe it was within the last 10 years. What I'm thinking of doing is taking the criteria 
you use to classify areas in need of dredging, and using these criteria to identify areas 
of the channel that might need deepening. The criteria I think are at play are 1) 
minimum depth of channel at a specific flow (e.g., 8 feet deep at flows of 10,000 cfs or 
greater) 2) and minimum width of channel exhibiting these conditions (e.g., 200 feet 
wide). To conduct this assessment I'm in need of these specific criteria. Alternatively, 

USFWS0088953 



: would you (ACOE) like to conduct this assessment and provide us with a 
. georeferenced data set indicating areas that might need dredging? If you are 

comfortable with USFWS conducting this part of the assessment (which of course you 
· can review and QAIQC) then I am willing to do so. 

On the topic of dredging and mussels, any information that you have and would 
like to contribute that might be used to conduct an assessment of the potential impact 

· of dredging on fat threeridge habitat and/or populations I would be glad to receive at 
. this time. 

. My third request has to do with compiling all of the past data/reports concerning 
· take monitoring work. I have a few spreadsheets on my computer from recent years, 
· but I'm hoping you have a folder with all of the past analyses/spreadsheets and reports 

to USFWS. I realize that Karen might have been the recipient of these reports in the 
past, but I would like to establish a complete archive with Grant Webber in our office at 

. this time. We (USFWS) will need to have all of these data together to work on an 

. assessment of the threat of low-water drawdown on stranding and mortality of fat 
; threeridge. 

Anything I can do to help clarify the needs, or if interested in discussing these 
assessments further please let me know. 

Thanks, 
Adam 

Adam J. Kaeser, Ph.D. 
Aquatic Ecologist 
U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 
adam kaeser@fws.gov 
http://www.fws.gov/panamacity/sonarhabitatmapping.html 

Classification: UNCLASSIFIED 
Caveats: NONE 
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• Adam J. Kaeser, Ph.D. 
~ Aquatic Ecologist 
• U.S. Fish and Wildlife Service 
· Panama City Fish and Wildlife Conservation Office 

1601 Balboa Avenue 
Panama City, Florida 32405 

~ (850) 769-0552 ext. 244 
. (850) 348-6496 (cell) 
· adam kaeser@fws.gov 

http://www. fws. gov /panamacity/sonarhabitatm apping. htm I 

. Classification: UNCLASSIFIED 
~ Caveats: NONE 

Adam J. Kaeser, Ph.D. 
Aquatic Ecologist 
U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 
adam kaeser@fws.gov 
http :1/www. fws. gov/panam acity/sonarhabitatmapping. htm I 

From: "Webber, Grant" 
To: "Kaeser, Adam" 
Date: Tue Feb 10 2015 01 :29:19 GMT+0530 (1ST) 
Subject: Re: [EXTERNAL] Apalachicola - Fat threeridge data (UNCLASSIFIED) 

Any chance of discussing this today or is it too late in the day? 

><((((o> ....... ><((((o> ...... ><((((o> ....... ><((((o> 

Grant Webber 

USFWS0088955 



Fish and Wildlife Biologist 
Panama City Field Office 
U.S. Fish and Wildlife Service 
1601 Balboa Ave 
Panama City, FL 32405 
850-769-0552 X 247 

><((((o> ....... ><((((o> ..... . ><((((o> ..... .. ><((((o> 

On Mon, Feb 9, 2015 at 1 :04 PM, Kaeser, Adam <adam kaeser@fws.gov> wrote: 
Yes I am, this is great. Today or tomorrow your pick. I'm here tomorrow after 8 central. 

On Mon, Feb 9, 2015 at 1:01 PM, Zettle, Brian A SAM <Brian.A.Zettle@usace.army.mil 
>wrote: 

Classification: UNCLASSIFIED 
Caveats: NONE 

Adam , 

I have discussed with Operations Division and we believe we can produce the 
information you are requesting. However, I'd like to set up a call with the relevant 
parties so we all understand what is needed. Are you available for a quick call later 
today or tomorrow? 

Brian Zettle 
Biologist 
Chief, Inland Environment Team 
U.S. Army Corps of Engineers, Mobile District 
(251) 690-2115 

-----Original Message-----
From: Kaeser, Adam [mailto:adam kaeser@fws.gov] 
Sent: Monday, February 09, 2015 10:46 AM 
To: Zettle, Brian A SAM 
Cc: Bulger, Heather P SAM; Grant Webber; Sandra Pursifull ; Catherine Phillips 
Subject: Re: [EXTERNAL] Apalachicola- Fat threeridge data (UNCLASSIFIED) 

Hi Brian, 
Just following up to keep the topics and requests current. If you can try to determine 
whether you have the dredging channel assessment work complete, or can tackle it 
in house, by the end of the week that would be helpful. With the proper criteria, I can 
try to tackle it myself alternatively. We have set some timelines for phases of our 
assessment work which is motivating me to keep this ball rolling. 

Sounds like there's a meeting taking shape for end of the month on Alabama shad. 
Perhaps this would be a good opportunity to exchange info- we're also interested in 
a total package of the take monitoring data, and anything else you might be able to 
provide for background info on dredging in the river- how its done, any studies on 
mussels, etc. If this might be a good date to catch up on this stuff, I can plan to be 

USFWS0088956 



there. 

Thanks! 
Adam 

On Mon, Feb 2, 2015 at 4:48 PM, Zettle, Brian A SAM 
<Brian.A.Zettle@usace.army.mil> wrote: 

Classification: UNCLASSIFIED 
Caveats: NONE 

Adam , 

I'm glad to hear you guys are moving forward with the reclassification. The 
assessment you describe regarding dredging locations is something that our 
navigation folks would routinely conduct when there was funding to support the ACF 
navigation project. I will talk to our Operations Division guys and see if this has 
already been done for the most recent survey data. If it has, I think we can share 
that information with you. If it hasn't, they may be able to produce it quickly rather 
than you trying to work it out. Let me see what I can find out. I'll see what data I 
have on dredging and mussels. I know some studies have been done at various 
locations throughout the District over the years with regards to dredging (disposal) 
and mussels. If you want it specific to fat threeridge, then it will be limited to the old 

: work we did on the Apalachicola River. USFWS should have access to all of those 
. reports and many others up through 2008 in the Administrative record for the RIOP 
: litigation. Jerry Ziewitz should be able to provide a copy if it is not available on a 
i shared server or something. If he no longer has it, let me know. Once we know 

what period the USFWS administrative record covers, then I can try to help with 
documents after that period. I'll try to follow up later this week on the dredging 
locations analysis. Thanks. 

Brian Zettle 
Biologist 
Chief, Inland Environment Team 
U.S. Army Corps of Engineers, Mobile District 
(251) 690-2115 

-----Original Message-----
From: Kaeser, Adam [mailto:adam kaeser@fws.gov] 
Sent: Monday, February 02, 2015 8:22AM 
To: Zettle, Brian A SAM; Bulger, Heather P SAM 
Cc: Grant Webber; Sandra Pursifull ; Catherine Phillips 
Subject: [EXTERNAL] Apalachicola- Fat threeridge data 

Hi Brian, 
We are moving forward with early phases of the fat threeridge reclassification 

process. As discussed during our last meeting, one part of the process involves an 
assessment of the threats identified in the recovery plan for the species. 

USFWS0088957 



One of the threats commonly d iscussed is dredging. I'm working on an 
assessment of this threat that will incorporate several complementary approaches. 
To begin, we've decided to attempt to identify all locations in the channel that might 
require dredging (under a scenario that dredging would be authorized and funded) 
using the best available data. I have what I believe is the most recent bathymetric 
data from the survey you (ACOE) conducted in the river. I have to look the date up 
on the survey but I believe it was within the last 1 0 years. What I'm thinking of doing 
is taking the criteria you use to classify areas in need of dredging, and using these 
criteria to identify areas of the channel that might need deepening. The criteria I 
think are at play are 1) minimum depth of channel at a specific flow (e.g., 8 feet deep 
at flows of 10,000 cfs or greater) 2) and minimum width of channel exhibiting these 
conditions (e.g. , 200 feet wide). To conduct this assessment I'm in need of these 
specific criteria. Alternatively, would you (ACOE) like to conduct this assessment 
and provide us with a georeferenced data set indicating areas that might need 
dredging? If you are comfortable with USFWS conducting this part of the 
assessment (which of course you can review and QA/QC) then I am willing to do so. 

On the topic of dredging and mussels, any information that you have and would 
like to contribute that might be used to conduct an assessment of the potential 
impact of dredging on fat threeridge habitat and/or populations I would be glad to 
receive at this time. 

My third request has to do with compiling all of the past data/reports concerning 
take monitoring work. I have a few spreadsheets on my computer from recent years, 
but I'm hoping you have a folder with all of the past analyses/spreadsheets and 
reports to USFWS. I realize that Karen might have been the recipient of these 
reports in the past, but I would like to establish a complete archive with Grant 
Webber in our office at this time. We (USFWS) will need to have all of these data 
together to work on an assessment of the threat of low-water drawdown on stranding 
and mortality of fat threeridge. 

Anything I can do to help clarify the needs, or if interested in discussing these 
assessments further please let me know. 

Thanks, 
Adam 

Adam J. Kaeser, Ph. D. 
Aquatic Ecologist 
U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 
adam kaeser@fws.gov 
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http://www. fws. gov /panamacity/sonarhabitatm apping. htm I 

Classification: UNCLASSIFIED 
Caveats: NONE 

Adam J . Kaeser, Ph.D. 
Aquatic Ecologist 
U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 
adam kaeser@fws.goy 
http://www.fws.gov/panamacity/sonarhabitatmapping.html 

· Classification: UNCLASSIFIED 
Caveats: NONE 

, Adam J. Kaeser, Ph.D . 
. Aquatic Ecologist 

U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 

• (850) 769-0552 ext. 244 
. (850) 348-6496 (cell) 
· adam kaeser@fws.gov 
• http://www. fws. gov/panamacity/sonarhabitatmapping. htm I 
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From: "Zettle, Brian A SAM" 
To: "Webber, Grant" , "Kaeser, Adam" 
Date: Tue Feb 10 2015 01 :33:17 GMT+0530 (1ST) 
Subject: RE: [EXTERNAL] Apalachicola- Fat threeridge data (UNCLASSIFIED) 

Classification: UNCLASSIFIED 
Caveats: NONE 

Sure. Let's talk now. The operations guys are not available, but hopefully I can 
remember what they wanted to know. Call my office once you have all assembled. 
Thanks. 

Brian Zettle 
Biologist 
Chief, Inland Environment Team 
U.S. Army Corps of Engineers, Mobile District 
(251) 690-2115 

-----Original Message-----
From: Webber, Grant [mailto:grant_webber@fws.gov] 
Sent: Monday, February 09, 2015 1 :59 PM 
To: Kaeser, Adam 
Cc: Zettle, Brian A SAM; Bulger, Heather P SAM; Sandra Pursifull 
Subject: Re: [EXTERNAL] Apalachicola- Fat threeridge data (UNCLASSIFIED) 

Any chance of discussing this today or is it too late in the day? 

><((( ( o> ... .... ><( ( (( o> ...... ><(( ( ( o> ..... .. ><( (( ( o> 

Grant Webber 
Fish and Wildlife Biologist 

Panama City Field Office 

U.S. Fish and Wildlife Service 

1601 Balboa Ave 
Panama City, FL 32405 
850-769-0552 X 247 

><((((o> ..... .. ><((((o> ... ... ><((((o> ...... . ><((((o> 

On Mon, Feb 9, 2015 at 1:04 PM, Kaeser, Adam <adam_kaeser@fws.gov> wrote: 
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Yes I am, this is great. Today or tomorrow your pick. I'm here tomorrow after 8 
central. 

On Mon, Feb 9, 2015 at 1 :01 PM, Zettle, Brian A SAM 
<Brian.A.Zettle@usace.army.mil> wrote: 

Classification: UNCLASSIFIED 
Caveats: NONE 

Adam, 

I have discussed with Operations Division and we believe we can produce the 
information you are requesting. However, I'd like to set up a call with the relevant parties 
so we all understand what is needed. Are you available for a quick call later today or 
tomorrow? 

Brian Zettle 
Biologist 
Chief, Inland Environment Team 
U.S. Army Corps of Engineers, Mobile District 
(251) 690-2115 

----Original Message-----
From: Kaeser, Adam [mailto:adam_kaeser@fws.gov] 
Sent: Monday, February 09, 2015 10:46 AM 
To: Zettle, Brian A SAM 

Cc: Bulger, Heather P SAM; Grant Webber; Sandra Pursifull; Catherine Phillips 
Subject: Re: [EXTERNAL] Apalachicola - Fat threeridge data (UNCLASSIFIED) 

Hi Brian, 
Just following up to keep the topics and requests current. If you can try to 

determine whether you have the dredging channel assessment work complete, or can 
tackle it in house, by the end of the week that would be helpful. With the proper criteria, I 
can try to tackle it myself alternatively. We have set some timelines for phases of our 
assessment work which is motivating me to keep this ball rolling. 

Sounds like there's a meeting taking shape for end of the month on Alabama 
shad. Perhaps this would be a good opportunity to exchange info- we're also interested 
in a total package of the take monitoring data, and anything else you might be able to 
provide for background info on dredging in the river- how its done, any studies on 
mussels, etc. If this might be a good date to catch up on this stuff, I can plan to be there. 

Thanks! 
Adam 
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On Man, Feb 2, 2015 at 4:48 PM, Zettle, Brian A SAM 
<Brian.A.Zettle@usace.army.mil> wrote: 

Classification: UNCLASSIFIED 
Caveats: NONE 

Adam, 

I'm glad to hear you guys are moving forward with the reclassification. 
The assessment you describe regarding dredging locations is something that our 
navigation folks would routinely conduct when there was funding to support the ACF 
navigation project. I will talk to our Operations Division guys and see if this has already 
been done for the most recent survey data. If it has, I think we can share that information 
with you. If it hasn't, they may be able to produce it quickly rather than you trying to work 
it out. Let me see what I can find out. I'll see what data I have on dredging and mussels. 
I know some studies have been done at various locations throughout the District over the 
years with regards to dredging (disposal) and mussels. If you want it specific to fat 
threeridge, then it will be limited to the old work we did on the Apalachicola River. 
USFWS should have access to all of those reports and many others up through 2008 in 
the Administrative record for the RIOP litigation. Jerry Ziewitz should be able to provide a 
copy if it is not available on a shared server or something. If he no longer has it, let me 
know. Once we know what period the USFWS administrative record covers, then I can 
try to help with documents after that period. I'll try to follow up later this week on the 
dredging locations analysis. Thanks. 

Brian Zettle 
Biologist 
Chief, Inland Environment Team 
U.S. Army Corps of Engineers, Mobile District 
(251) 690-2115 

-----Original Message-----
From: Kaeser, Adam [mailto:adam_kaeser@fws.gov] 
Sent: Monday, February 02, 201 5 8:22AM 
To: Zettle, Brian A SAM; Bulger, Heather P SAM 
Cc: Grant Webber; Sandra Pursifull ; Catherine Phillips 
Subject: [EXTERNAL] Apalachicola - Fat threeridge data 

Hi Brian, 
We are moving forward with early phases of the fat threeridge 

reclassification process. As discussed during our last meeting, one part of the process 
involves an assessment of the threats identified in the recovery plan for the species. 

One of the threats commonly discussed is dredging. I'm working on an 
assessment of this threat that will incorporate several complementary approaches. To 
begin, we've decided to attempt to identify all locations in the channel that might require 
dredging (under a scenario that dredging would be authorized and funded) using the best 
available data. I have what I believe is the most recent bathymetric data from the survey 
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you (ACOE) conducted in the river. I have to look the date up on the survey but I believe 
it was within the last 10 years. What I'm thinking of doing is taking the criteria you use to 
classify areas in need of dredging, and using these criteria to identify areas of the channel 
that might need deepening. The criteria I think are at play are 1) minimum depth of 
channel at a specific flow (e.g., 8 feet deep at flows of 10,000 cfs or greater) 2) and 
minimum width of channel exhibiting these conditions (e.g., 200 feet wide) . To conduct 
this assessment I'm in need of these specific criteria. Alternatively, would you (ACOE) 
like to conduct this assessment and provide us with a georeferenced data set indicating 
areas that might need dredging? If you are comfortable with USFWS conducting this part 
of the assessment (which of course you can review and QAIQC) then I am willing to do 
SO. 

On the topic of dredging and mussels, any information that you have and 
would like to contribute that might be used to conduct an assessment of the potential 
impact of dredging on fat threeridge habitat and/or populations I would be glad to receive 
at this time. 

My third request has to do with compiling all of the past data/reports 
concerning take monitoring work. I have a few spreadsheets on my computer from recent 
years, but I'm hoping you have a folder with all of the past analyses/spreadsheets and 
reports to USFWS. I realize that Karen might have been the recipient of these reports in 
the past, but I would like to establish a complete archive with Grant Webber in our office 
at this time. We (USFWS) will need to have all of these data together to work on an 
assessment of the threat of low-water drawdown on stranding and mortality of fat 
threeridge. 

Anything I can do to help clarify the needs, or if interested in discussing 
these assessments further please let me know. 

Thanks, 
Adam 

Adam J. Kaeser, Ph.D. 
Aquatic Ecologist 
U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 
adam_kaeser@fws. gov 
http://www. fws. gov/panam a city /sonarhabitatm apping. htm I 

Classification: UNCLASSIFIED 
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Caveats: NONE 

Adam J. Kaeser, Ph.D. 
Aquatic Ecologist 
U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 
adam_ kaeser@fws. gov 
http://www. fws. gov/panamacity/sonarhabitatmapping. htm I 

Classification: UNCLASSIFIED 
Caveats: NONE 

Adam J. Kaeser, Ph.D. 
Aquatic Ecologist 
U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 
adam_kaeser@fws. gov 
http://www.fws.gov/panamacity/sonarhabitatmapping.html 
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Classification: UNCLASSIFIED 
Caveats: NONE 

From: "Zettle, Brian A SAM" 
To: "Kaeser, Adam" , "Webber, Grant" 
Date: Tue Feb 10 2015 02:06:51 GMT +0530 (1ST) 
Subject: FW: [EXTERNAL] Apalachicola - Fat threeridge data (UNCLASSIFIED) 

Classification: UNCLASSIFIED 
Caveats: NONE 

FYI. 

Brian Zettle 
Biologist 
Chief, Inland Environment Team 
U.S. Army Corps of Engineers, Mobile District 
(251 ) 690-2115 

Classification: UNCLASSIFIED 
Caveats: NONE 
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June 7, 2013 

INFORMATION MEMORANDUM FOR THE REGIONAL DIRECTOR 

FROM: 

CC: 

SUBJECT: Apalachicola-Chattahoochee-Flint (ACF) Basin 

TOPIC: Downlisting the Endangered Fat Threeridge Mussel (Amblema neislerii) 

I. INTRODUCTION 

The fat threeridge is a species endemic to the ACF that has figured prominently in the politics of 
ACF water management. The USFWS has both expressed concern and devoted resources to 
assessing the effects of Corps drought operations (i.e., water level drawdown) and stranding and 
mortality of fat threeridge in shallow, river margin habitats. To fully evaluate the magnitude of 
such risks a more thorough and comprehensive assessment of the distribution and abundance of 
fat threeridge mussels in the ACF is necessary. 

II. BACKGROUND 

A full-scale river habitat mapping and mussel sampling initiative in the Apalachicola River was 
launched in 2012 with the assistance of a graduate student (Reuben Smit, Auburn University) 
under the direction of Adam Kaeser (USFWS). Side scan sonar imagery was used to decompose 
and classify the wetted river channel into 5 primary mesohabitat classes, and quantitative mussel 
sampling was conducted in all classes including deep water habitats accessible only by diving. 
To date, work has been completed for the middle reach only (30 of 170 miles). Fat threeridge 
were commonly found in 3 of the 5 meso habitats. Although more sophisticated approaches to 
modeling abundance are being evaluated, we currently estimate that 4.8 million fat threeridge 
occur in the middle reach of the river alone. This estimate is 40X greater than recent estimates 
by Gangloff (20 11) for the middle reach, a result that we attribute primarily to sampling design. 
Furthermore, Gangloff reported that 75% of the fat threeridge population existed in the lower 
Chipola River, a river we have not yet sampled with this new approach. The abundance of fat 
threeridge, and the occupancy of previously unsampled, deep water habitats provides a new 
perspective on the ecology of this species. These results, and Gangloff's prior work, provide the 
necessary support to pursue revising the conservation status of this species in the ACF. Options 
for downlisting and ultimately delisting the species are under consideration. In the upcoming 
months we anticipate the initiation of this process. 

iii EXHIBIT 
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III. POSITION of INTERESTED PARTIES 

Several stakeholder groups including the Corps and the state ofFlorida are aware of the ongoing 
research, and have been informed that preliminary results are indicating much higher abundances 
of the species than previously described. The USFWS has not discussed changing the 
conservation status of the species with stakeholders, thus, it is unclear at this time how these 
groups will react. 

IV. CURRENT STATUS 

Reuben Smit will be completing analysis of results from the middle reach ofthe river for his MS 
thesis by the end of year. Two manuscripts will thereafter be submitted for peer-review 
publication. 

TOPIC: The Southeast Native Black Bass Initiative in the Chipola River Watershed 

I. INTRODUCTION 

In an effort to focus and coordinate actions to support the long-term persistence of endemic black 
bass populations, the Southeast Aquatic Resources Partnership (SARP) joined with the National 
Fish and Wildlife Foundation to form the Southeast Native Black Bass Keystone Tnitiative. The 

Initiative provides regional conservation strategies, objectives and targets to restore and preserve 
functional processes in priority watersheds that support natural habitat conditions and sustainable 
populations of endemic black bass and native aquatic communities. The Chipola River, a 
tributary to the Apalachicola River, has been identified as a priority watershed in the Keystone 
Initiative. This river harbors a reproducing, genetically-secure population of shoal bass 
(Micropterus cataractae), an imperiled species endemic to the ACF. 

The primary threat to self-sustaining populations of shoal bass in the upper Chipola River is 
habitat degradation. The watershed is rapidly being converted from forest to agricultural land, 
resulting in increased sedimentation and nutrient inputs, and altered hydrologic flow regimes. 

II. BACKGROUND 

Conservation planning in the Chipola watershed will follow strategies identified in the NFWF 
Southeast Native Black Bass Keystone Initiative Business Plan, the Southeast Aquatic Habitat 
Plan (i.e., SARP Strategic Plan), and the State Wildlife Action Plan ofFlorida. Analysis of 
habitat integrity, native species population integrity, non-native species distributions, and other 
factors relevant to the persistence of shoal bass, other native fishes and mussels, and their 
associated habitats will be conducted to prioritize sites for protection and restoration. 
Conservation delivery in the Chipola River under the Keystone Initiative will involve multiple 
stakeholder groups including the USFWS, Florida Fish and Wildlife Commission, NRCS, FDEP, 
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ALDCNR, USGS, and local partners working to develop networks of willing landowners 
interested in implementing coordinated landscape conservation actions in the Chipola River 
watershed. Restoration actions implemented by these networks (e.g. , brush management, 
grasslands restoration, spring and riparian fencing, improved road/bridge crossings) will promote 
the restored function of spring, riparian and stream systems, and emphasize the conservation of 
native fish and mussel communities and supporting habitats. Habitat protection and restoration 
projects will be coordinated through FWC Wildlife Legacy Initiative and USFWS Partners for 
Fish and Wildlife Program, all of which have successful track records in working cooperatively 
with landowners to implement fish and wildlife conservation projects on private lands. 

Specific degradation issues that will be addressed through this Initiative include livestock access 
in riparian zones and unpaved roads and river crossings which have contributed to increased 
sedimentation in areas of critical spawning habitats for shoal bass, thermal refugia for Gulf of 
Mexico populations of Striped Bass (adjacent to springs), and beds ofimperiled mussels. 
Coordinated, watershed-scale conservation actions are needed to restore and preserve habitat 
conditions in the Chipola River. 

III. CURRENT STATUS 

Several restoration projects are underway that involve USFWS staff at the Panama City field 
office. Additional grant funding opportunities are being pursued through partnership efforts. 
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June 7, 2013 

INFORMATION MEMORANDUM FOR THE REGIONAL DIRECTOR 

FROM: Leopoldo Miranda, ARD ES 

CC: Sandy Tucker, Field Supervisor, Georgia ES 
Don Imm, Field Supervisor, Panama City Field Office 

SUBJECT: Gulf Sturgeon Fish Passage Research in the ACF Basin 

I. INTRODUCTION 

The Jim WoodruffLock and Dam (JWLD) on the Apalachicola River currently impedes access 
to historic spawning habitat for anadromous fishes in the Apalachicola-Chattahoochee-Flint 
(ACF) Basin. Recent research indicates that spawning and/or rearing habitat in the Apalachicola 
River may be limiting recovery of the Alabama shad. Since fish passage was implemented in 
2005, Alabama shad populations have increased over four-fold. Microchemistry analysis of 
adult shad collected below the dam shows 97 percent were spawned upstream of the dam. This 
is a clear indication that fish passage can contribute to the recovery of Alabama shad in the ACF, 
and potentially other anadromous species such as the threatened Gulf sturgeon. 

II. BACKGROUND 

The Panama City Field Office has a cooperative agreement with The Nature Conservancy (TNC) 
for fish passage research and coordination activities at JWLD. As a result of successful Alabama 
shad passage, we provided $70,000 for TNC to contract with the University of Georgia to 
evaluate the potential ecological benefits of passage for Gulf sturgeon. The goals of the project 
are to determine if: 1) Gulf sturgeon will migrate to/from suitable habitat upstream of JWLD and 
2) anadromous fishes are primary hosts for rare mussels. Ten adult male Gulf sturgeon will be 
moved upstream of JWLD. We anticipate they will eventually pass downstream through the 
lock or darn gates. The researchers will attempt to net and transport any fish that do not move 
downstream on their own. Any fish that remain will likely perish by starvation or as a result of 
high summer temperatures and low oxygen levels in the reservoir. 

Ill. POSITION of INTERESTED PARTIES 

The GA-DNR, Service, NMFS, FWC, Corps, and TNC signed a MOU in 2012 that formalized 
the JWLD Fish Passage Partnership . The MOU facilitates collaboration and implementation of a 
strategy to provide migratory fish passage at JWLD, including Gulf sturgeon. The GA-DNR 
Wildlife Resources Division (WRD) has been supportive of this work since 2005 and had 
proposed completing the same project in 2007. FWC issued permits for the work, including the 
release of Gulf sturgeon into Florida waters of Lake Seminole above JWLD. 
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Despite reviewing the project in Fall 2012 without any objection, GA-EPD decided in late April 
that GA-DNR would not issue a permit to release Gulf sturgeon into the State of Georgia until 
assurances are made that no additional flow regulation would be required if Gulf sturgeon 
passage were to occur in the future. EPD is aware this project is the first step in determining if 
Gulf sturgeon passage is feasible. Many years of research and evaluation would be needed 
before the FWS would have data to judge the benefit of passage to sturgeon. EPD is also aware 
this project would not result in the establishment of a Gulf sturgeon population in the Flint River. 

IV.CURRENT STATUS 

The TNC agreement expires in July 2014. UGA already has a graduate student on staff for this 
project. In an attempt to salvage the project, we are coordinating with TNC and UGA to see if 
th~mus~.el ~or~ can p~oc;~e~. (in~ r~l(lte~ tasks added. An.ah:~rna.dve.: pro}egi;;fi:as recently P~P 
initiated udhe Jower···Apaiachibolal~iver that invohr~s -capture a;nd telemetrY' o.fjuv.enile GUlf 
sumgeontO<study· habitat..associatiO.ns efthis life,stagex(l.NCLUDE?), Additionalt~. the W~fWS 
has completed ~ informaL desktnp--as.se~~ment oftfie.av,aiJabtlit)''():Y~tenti~ly··S:uttabl(l 
spawning. habitat in:the JQwer. Ftirti'River tmder a\voiSt-ca~e~-·ecitfeme tow: fiilw scenario~' Tb!$ 
assessm!;mt used' puQHshed, sonar-"hased .. habitat ma;.PPing~ datagener.atedin:-200~-by ·th¢ <lA~ 
li>NR. This .assessment indicated· that access to the lower FUntRiv-er would increase the 
availability ·o.hpawmng. hahita:rby a factor of s, or greater, relative to cutrent· habitat-.ava:l:taljit~ 
in>the Apala¢hic<>la Rivet. An assessment r.epott was.,pr.ovidedtoGA-EPDi'!l. $.li.Ppo:rt-ofthe 
proj004·:y.d·-the !lS"~Y ·has declded, to initi~~e, ap~liticirial·workQri;the•!Stint~yet-:·to ~asse~ h~~~t{t.t 
. ·1· . ·b"t·•: . . h. d · 1 • h h . ·1 ' · ·• . r:J,:,.~o. E:n:D 'It ~,. av.ar a, rJty.usmg· ~ .oy. to. og1¢ appro.ac.• .. ,t a~· e:mti, . :Qys•rrv.er cross~seouons.L ~h.,., •• rc .' ·wu ~e 
surveying approxhuately 1'5 -1l5 cr(lss--sections at; locations id'entifl:ed. ~t.b th'~assi:stance, otth~ 
p~s to eonducttbetr own in,.,house-:anal:yses. Thehydrolo$'jc,analysis,•may be:eompleted . 
So:tnetitne this fan. We ,expect these tesult win agree with the USFWS assessment, rn previous 

::.:~:~~~ ~~o~~:r;;~!:;:•:~~~r~hl~~;iM~!o;n~~r,~;,~1~t:~4~[q~~~~P.~~~99m4A~~. 
b.Yfo.i.~gJgg~:Q--·~na.tr~J~~ 

We are discussing the assurances issue with Mike Harris, Chief of the Nongame Conservation 
Section ofGA-WRD. We are sorting through the nuances of a HCP versus an experimental 
population rule versus a 4( d) rule. The Gulf sturgeon already has a 4( d) rule for conservation 
efforts. Once we have a better understanding of the options and data regarding potential 
spawning habitat, we intend to approach EPD with the information in hopes of garnering their 
support to move the project forward next year. 
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From: "Kaeser, Adam" 
To: Donald lmm , Catherine Phillips , Karen Herrington , "Channing St. Aubin" , Sandra 
Pursifull 
Date: Tue Jul 30 2013 18:43:05 GMT +0530 (1ST) 
Subject: Fat threeridge listing meeting Friday 

Attached is a draft of the fat threeridge downlisting/delisting synopsis that Don asked I 
prepare. Sandy and Cathy have viewed the document, and Sandy has provided some 
comments that I have not had the time to incorporate. My intent with the document was 
to summarize the content of the recovery plan with respect to the criteria necessary for 
downlisting and/or de listing the fat threeridge, then incorporate some of the existing 
information that would factor into such decisions, and also to raise relevant questions that 
pertaining to the subject. 

I figured I might start the meeting with a few data slides from the ongoing Apalach mussel 
study to highlight some of the new findings that expand our knowledge base on threeridge 
distribution and abundance. This info is lacking in the synopsis. Also weak is the section 
on threats. It seems likely a lot of the discussion will focus on threats, and here we can 
use the meeting to flesh this section out more. I envision the meeting leading to a much 
enhanced version of this synopsis with input from all. .. and then it might serve future 
efforts at developing the downlisting/delisting package. At the very least, I hope this doc 
helps to get a productive discussion going Friday. I'm available all day Friday. Should we 
start at 9am CT? 

Adam 

Adam J. Kaeser, Ph.D. 
Aquatic Ecologist 
U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 
adam kaeser@fws gov 
http://www.fws.gov/panamacity/sonarhabitatmapping.html 

From: "Herrington, Karen" 
To: "Kaeser, Adam" 
Date: Tue Jul 30 2013 21 :21 :41 GMT +0530 (1ST) 
Subject: Re: Fat threeridge listing meeting Friday 

Thanks, Adam. I can do 9 AM, but we may want to start sooner if Sandy is available 
because I have to be at the airport at 1 on Friday. ~-1111111!~!!1!!~-' 

~ EXHIBIT 

Karen Herrington i 
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Aquatic Species Consultation & Recovery 
Panama City Field Office 
U.S. Fish and Wildlife Service 
(850) 348-6495 
karen herrington@fws.gov 

On Tue, Jul30, 2013 at 8:13AM, Kaeser, Adam <adam kaeser@fws.gov> wrote: 
: Attached is a draft of the fat threeridge downlisting/delisting synopsis that Don asked I 
· prepare. Sandy and Cathy have viewed the document, and Sandy has provided some 
• comments that I have not had the time to incorporate. My intent with the document 
. was to summarize the content of the recovery plan with respect to the criteria 

necessary for downlisting and/or delisting the fat threeridge, then incorporate some of 
: the existing information that would factor into such decisions, and also to raise relevant 

questions that pertaining to the subject. 

I figured I might start the meeting with a few data slides from the ongoing Apalach 
mussel study to highlight some of the new findings that expand our knowledge base on 

• threeridge distribution and abundance. This info is lacking in the synopsis. Also weak 
is the section on threats. It seems likely a lot of the discussion will focus on threats, 

: and here we can use the meeting to flesh this section out more. I envision the meeting 
leading to a much enhanced version of this synopsis with input from all ... and then it 
might serve future efforts at developing the downlisting/delisting package. At the very 
least, I hope this doc helps to get a productive discussion going Friday. I'm available 
all day Friday. Should we start at 9am CT? 

Adam 

• Adam J. Kaeser, Ph.D. 
Aquatic Ecologist 
U.S. Fish and Wildl ife Service 
Panama City Fish and W ildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 

• adam kaeser@fws.gov 
http: //www.fws.gov/panamac ity/sonarhabitatmappjng.html 

From: "Pursifull , Sandra" 
To: "Herrington, Karen" 
Date: Tue Jul 30 2013 21 :34:14 GMT +0530 (1ST) 
Subject: Re: Fat threeridge listing meeting Friday 

How 'bout start at 8: 15? 
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On Tue, Jul 30, 2013 at 10:51 AM, Herrington, Karen <karen herrington@fws.gov> 
wrote: 

Thanks, Adam. I can do 9 AM, but we may want to start sooner if Sandy is available 
because I have to be at the airport at 1 on Friday. 

Karen Herrington 
Aquatic Species Consultation & Recovery 

· Panama City Field Office 
U.S. Fish and Wildlife Service 
(850) 348-6495 
karen herrington@fws.gov 

On Tue, Jul30, 2013 at 8 :13AM, Kaeser, Adam <adam kaeser@fws.gov> wrote: 
Attached is a draft of the fat threeridge downlisting/delisting synopsis that Don asked 
I prepare. Sandy and Cathy have viewed the document, and Sandy has provided 
some comments that I have not had the time to incorporate. My intent with the 
document was to summarize the content of the recovery plan with respect to the 
criteria necessary for downlisting and/or delisting the fat threeridge, then incorporate 
some of the existing information that would factor into such decisions, and also to 
raise relevant questions that pertaining to the subject. 

I figured I might start the meeting with a few data slides from the ongoing Apalach 
mussel study to highlight some of the new findings that expand our knowledge base 
on threeridge distribution and abundance. This info is lacking in the synopsis. Also 

: weak is the section on threats. It seems likely a lot of the discussion will focus on 
threats, and here we can use the meeting to flesh th is section out more. I envision 
the meeting leading to a much enhanced version of this synopsis with input from 
all ... and then it might serve future efforts at developing the downlisting/delisting 
package. At the very least, I hope this doc helps to get a productive discussion 
going Friday. I'm available all day Friday. Should we start at 9am CT? 

' Adam 

: Adam J. Kaeser, Ph.D. 
[ Aquatic Ecologist 
· U.S. Fish and Wildlife Service 

Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
(850) 769-0552 ext 244 
(850) 348-6496 {cell) 
adam kaeser@fws.gov 
http://www. fws. gov /panam acity/sonarhabitatm appinq. htm I 
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Sandy Pursifull 
US Fish and Wildlife Service 
1601 Balboa Avenue 
Panama City, FL 32405 
850-769-0552 ext. 240 
850-763-2177 Fax 
sandra pursifull@fws.gov 
www.fws.gov/panamacity/mussels 

From: "Kaeser, Adam" 
To: "Herrington, Karen" 
Date: Tue Jul 30 2013 21 :56:19 GMT +0530 (1ST) 
Subject: Re: Fat threeridge listing meeting Friday 

I can start at 7 am, or 730. 

On Tuesday, July 30, 2013, Herrington, Karen wrote: 
0 

Thanks, Adam. I can do 9 AM, but we may want to start sooner if Sandy is available 
because I have to be at the airport at 1 on Friday. 

Karen Herrington 
• Aquatic Species Consultation & Recovery 

Panama City Field Office 
U.S. Fish and Wildlife Service 
(850) 348-6495 
karen_herrington@fws.gov 

On Tue, Jul 30, 2013 at 8:13AM, Kaeser, Adam <adam_kaeser@fws.gov> wrote: 
: Attached is a draft of the fat threeridge downlisting/delisting synopsis that Don asked 

I prepare. Sandy and Cathy have viewed the document, and Sandy has provided 
some comments that I have not had the time to incorporate. My intent with the 
document was to summarize the content of the recovery plan with respect to the 
criteria necessary for down listing and/or delisting the fat threeridge, then incorporate 
some of the existing information that would factor into such decisions, and also to 
raise relevant questions that pertaining to the subject. 

I figured I might start the meeting with a few data slides from the ongoing Apalach 
mussel study to highlight some of the new findings that expand our knowledge base 
on threeridge distribution and abundance. This info is lacking in the synopsis. Also 
weak is the section on threats. It seems likely a lot of the discussion will focus on 

• threats, and here we can use the meeting to flesh this section out more. I envision 
0 

the meeting leading to a much enhanced version of this synopsis with input from 
all ... and then it might serve future efforts at developing the downlisting/delisting 
package. At the very least, I hope this doc helps to get a productive discussion 
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going Friday. I'm available all day Friday. Should we start at 9am CT? 

Adam 

Adam J. Kaeser, Ph.D. 
Aquatic Ecologist 
U.S. Fish and W ildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 3240!-:i 
(850) 769-0552 ext. 244 
(850) 348--6496 {cell) 
adarn_kaeser@fws. gov 
http://www.fws.gov/panamacity/sonarhabitatmapping.html 

Sent from Gmail Mobile 

From: "St. Aubin, Channing" 
To: "Kaeser, Adam" 
Date: Tue Jul 30 2013 22:35:26 GMT +0530 (1ST) 
Subject: Re: Fat threeridge listing meeting Friday 

Let's do 8 am? 

On Tue. Jul 30, 2013 at 11 :26 AM, Kaeser, Adam <adam kaeser@fws.gov> wrote: 
I can start at 7 am, or 730. 

On Tuesday, July 30, 2013, Herrington, Karen wrote: 
Thanks, Adam . I can do 9 AM, but we may want to start sooner if Sandy is available 
because I have to be at the airport at 1 on Friday. 

Karen Herrington 
Aquatic Species Consultation & Recovery 
Panama City Field Office 
U.S. Fish and Wildlife Service 
(850) 348-6495 
karen_ herrington@fws. gov 

On Tue, Jul30, 2013 at 8:13AM, Kaeser, Adam <adam_kaeser@fws.gov> wrote: 
. Attached is a draft of the fat threeridge downlisting/delisting synopsis that Don 
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: asked I prepare. Sandy and Cathy have viewed the document, and Sandy has 
, provided some comments that I have not had the time to incorporate. My intent 

with the document was to summarize the content of the recovery plan with respect 
to the criteria necessary for down listing and/or delisting the fat threeridge, then 
incorporate some of the existing information that would factor into such decisions, 
and also to raise relevant questions that pertaining to the subject. 

: I figured I might start the meeting with a few data slides from the ongoing Apalach 
· mussel study to highlight some of the new findings that expand our knowledge 

base on threeridge distribution and abundance. This info is lacking in the 
synopsis. Also weak is the section on threats. It seems likely a lot of the 
discussion will focus on threats, and here we can use the meeting to flesh this 

, section out more. I envision the meeting leading to a much enhanced version of 
: this synopsis with input from all ... and then it might serve future efforts at 
' developing the downlisting/delisting package. At the very least, I hope this doc 

helps to get a productive discussion going Friday. I'm available all day Friday. 
Should we start at 9am CT? 

Adam 

Adam J. Kaeser. Ph.D. 
: Aquatic Ecologist 
' U.S. Fish and Wildlife Service 
: Panarna City Fish and Wildlife Conservation Office 
: 1601 Balboa Avenue 
! Panama City, Florida 32405 
i (850} 769-0552 ext. 244 
: (850} 348-6496 (cell) 
' adam_kaeser@fws.gov 
; http://www.fws.gov/panamacity/sonarhabjtatmapping.html 

Sent from Gmail Mobile 

Channing St. Aubin 

Environmental Contaminants 
US Fish and Wildlife Service 

Panama City, FL 
(850) 769-0552 ext 248 
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From: "Herrington, Karen" 
To: "St. Aubin, Channing" 
Date: Tue Jul 30 2013 22:45:44 GMT +0530 (1ST) 
Subject: Re: Fat threeridge listing meeting Friday 

8:15 works for me 

Karen Herrington 
Aquatic Species Consultation & Recovery 
Panama City Field Office 
U.S. Fish and Wildlife Service 
(850) 348-6495 
karen herrington@fws.gov 

On Tue, Jul 30, 2013 at 12:05 PM, St. Aubin, Channing <channing staubin@fws.gov> 
wrote: 

Let's do 8 am? 

On Tue, Jul 30, 2013 at 11 :26 AM, Kaeser, Adam <adam kaeser@fws.gov> wrote: 
I can start at 7 am, or 730. 

On Tuesday, July 30, 2013, Herrington, Karen wrote: 
· Thanks, Adam. I can do 9 AM, but we may want to start sooner if Sandy is 

available because I have to be at the airport at 1 on Friday. 

Karen Herrington 
Aquatic Species Consultation & Recovery 
Panama City Field Office 
U.S. Fish and Wildlife Service 
(850) 348-6495 

. karen_herrington@fws.gov 

On Tue, Jul 30, 2013 at 8:13AM, Kaeser, Adam <adam_kaeser@fws.gov> wrote: 
: Attached is a draft of the fat threeridge downlisting/delisting synopsis that Don 
~ asked I prepare. Sandy and Cathy have viewed the document, and Sandy has 
. provided some comments that I have not had the time to incorporate. My intent 
. with the document was to summarize the content of the recovery plan with 

respect to the criteria necessary for down listing and/or delisting the fat 
~ threeridge, then incorporate some of the existing information that would factor 

into such decisions, and also to raise relevant questions that pertaining to the 
: subject. 

I figured I might start the meeting with a few data slides from the ongoing 
: Apalach mussel study to highlight some of the new findings that expand our 
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knowledge base on threeridge distribution and abundance. This info is lacking 
in the synopsis. Also weak is the section on threats. It seems likely a lot of the 
discussion will focus on threats, and here we can use the meeting to flesh this 
section out more. I envision the meeting leading to a much enhanced version of 
this synopsis with input from all. .. and then it might serve future efforts at 
developing the downlisting/delisting package. At the very least, I hope this doc 
helps to get a productive discussion going Friday. I'm available all day Friday. 
Should we start at 9am CT? 

j Adam 

• Adam J. Kaeser, Ph.D. 
Aquatic Ecologist 
U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 
adam_kaes~:r@fvvs. gov 
http://www.fws.gov/panamac ity/sonarhabitatmapping.html 

Sent from Gmail Mobile 

Channing St. Aubin 

Environmental Contaminants 
US Fish and Wild life Service 

Panama City, Fl 
(850) 769-0552 ext 248 

From: " lmm, Donald" 
To: "Herrington, Karen" 
Date: Tue Jul30 201 3 23:29:36 GMT+0530 (1ST) 
Subject: Re: Fat threeridge listing meeting Friday 

I'll look at my calendar and get back with you. By COB 
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On Tuesday, July 30, 2013, Herrington, Karen wrote: 
8:15 works for me 

Karen Herrington 
: Aquatic Species Consultation & Recovery 

Panama City Field Office 
U.S. Fish and Wildlife Service 
(850) 348-6495 
karen_herrington@fws. gov 

On Tue, Jul 30, 2013 at 12:05 PM, St. Aubin, Channing <channing_staubin@fws.gov> 
wrote: 

Let's do 8 am? 

On Tue, Jul 30, 2013 at 11 :26 AM, Kaeser, Adam <adam_kaeser@fws.gov> wrote: 
I can start at 7 am, or 730. 

; On Tuesday, July 30, 2013, Herrington, Karen wrote: 
· Thanks, Adam. I can do 9 AM, but we may want to start sooner if Sandy is 
· available because I have to be at the airport at 1 on Friday. 

Karen Herrington 
Aquatic Species Consultation & Recovery 
Panama City Field Office 
U.S. Fish and Wildlife Service 
(850) 348-6495 
karen_herrington@fws.gov 

On Tue, Jul 30, 2013 at 8:13AM, Kaeser, Adam <adam_kaeser@fws.gov> 
· wrote: 

: Attached is a draft of the fat threeridge downlisting/delisting synopsis that Don 
asked I prepare. Sandy and Cathy have viewed the document, and Sandy 
has provided some comments that I have not had the time to incorporate. My 
intent with the document was to summarize the content of the recovery plan 
with respect to the criteria necessary for down listing and/or delisting the fat 
threeridge, then incorporate some of the existing information that would factor 
into such decisions, and also to raise relevant questions that pertaining to the 
subject. 

I figured I might start the meeting with a few data slides from the ongoing 
Apalach mussel study to highlight some of the new findings that expand our 
knowledge base on threeridge distribution and abundance. This info is 
lacking in the synopsis. Also weak is the section on threats. It seems likely a 
lot of the discussion will focus on threats, and here we can use the meeting to 
flesh this section out more. I envision the meeting leading to a much 

USFWS0090223 



enhanced version of this synopsis with input from all ... and then it might serve 
future efforts at developing the downlisting/delisting package. At the very 
least, I hope this doc helps to get a productive discussion going Friday. I'm 
available all day Friday. Should we start at 9am CT? 

Adam 

Adam J. Kaeser, Ph.D. 
Aquatic Ecologist 
U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 
adarn ___ kaeser@fws.gov 
http://www. fws . gov/panamacity/sonarhabitatm apping. htm I 

' Sent from Grnail Mobile 

Channing St. Aubin 

Environmental Contaminants 
US Fish and Wildlife Service 

Panama City, FL 
(850) 769-0552 ext 248 

From: "lmm, Donald" 
To: "Herrington, Karen" 
Date: Wed Jul31 2013 01 :28:07 GMT+0530 (1ST) 
Subject: Re: Fat threeridge listing meeting Friday 

8: 15 works for me .. 

On Tue, Jul30, 2013 at 12:59 PM, lmm, Donald <donald imm@fws.gov> wrote: 
I'll look at my calendar and get back with you. By COB 
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On Tuesday, July 30, 2013, Herrington, Karen wrote: 
· 8:15 works for me 

Karen Herrington 
Aquatic Species Consultation & Recovery 
Panama City Field Office 
U.S. Fish and Wildlife Service 
(850) 348-6495 
karen_ herri ngton@fws. gov 

On Tue, Jul 30, 2013 at 12:05 PM, St. Aubin , Channing 
<channing_staubin@fws.gov> wrote: 

Let's do 8 am? 

On Tue, Jul 30, 2013 at 11 :26 AM, Kaeser, Adam <adam_kaeser@fws.gov> 
wrote: 

I can start at 7 am, or 730. 

On Tuesday, July 30, 2013, Herrington, Karen wrote: 
Thanks, Adam . I can do 9 AM, but we may want to start sooner if Sandy is 
available because I have to be at the airport at 1 on Friday. 

Karen Herrington 
Aquatic Species Consultation & Recovery 
Panama City Field Office 
U.S. Fish and Wildlife Service 
(850) 348-6495 
karen_ herrington@fws. gov 

On Tue, Jul 30, 2013 at 8:13AM, Kaeser, Adam <adam_kaeser@fws.gov> 
· wrote: 

Attached is a draft of the fat threeridge downlisting/delisting synopsis that 
Don asked I prepare. Sandy and Cathy have viewed the document, and 
Sandy has provided some comments that I have not had the time to 
incorporate. My intent with the document was to summarize the content of 
the recovery plan with respect to the criteria necessary for downlisting 
and/or delisting the fat threeridge, then incorporate some of the existing 
information that would factor into such decisions, and also to raise relevant 
questions that pertaining to the subject. 

I figured I might start the meeting with a few data slides from the ongoing 
Apalach mussel study to highlight some of the new findings that expand 
our knowledge base on threeridge distribution and abundance. This info is 
lacking in the synops is. Also weak is the section on threats. It seems likely 
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a lot of the discussion will focus on threats , and here we can use the 
meeting to flesh this section out more. I envis ion the meeting leading to a 
much enhanced version of this synopsis with input from all. .. and then it 
might serve future efforts at developing the downlisting/delisting package. 
At the very least, I hope this doc helps to get a productive discussion going 

: Friday. I'm available all day Friday. Should we start at 9am CT? 

• Adam 

~ Adam J. Kaeser, Ph.D. 
! Aquatic Ecologist 

U.S. Fish and Wildlife Service 
! Panama City Fish and Wildlife Conservation Office 
~ 1601 Balboa Avenue 
: Panama City, Florida 32405 

(850) 769-0552 ext. 244 
(850) 348-6496 (cell} 
adam_kaeser@fws.gov 

; http://www. fws. gov /panamacity/sonarha bitatm apping. htm I 

Sent from Gmail Mobile 

· Ctlanning St. Aubin 

Environmental Contaminants 
: US Fish and Wildlife Service 

Panama City, FL 
{850) 769-0552 ext 248 

From: "Kaeser, Adam" 
To: Reuben Smit 
Date: Fri Aug 02 2013 02:13:40 GMT +0530 (1ST) 
Subject: Fwd: Fat threeridge listing meeting Friday 
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---------- Forwarded message ---------
From: Kaeser, Adam 
Date: Tuesday, July 30, 2013 
Subject: Fat threeridge listing meeting Friday 
To: Donald lmm <donald imm@fws. r;;:~oy>, Catherine Phillips 
<catherine phillips@tws,gov>, Karen Herrington <karen herrington@fws.goy>, 
"Channing St. Aubin" <channing staubin@fws.gov>, Sandra Pursifull 
<sandra pursifull@fws.gov> 

Attached is a draft of the fat threeridge downlisting/delisting synopsis that Don asked I 
prepare. Sandy and Cathy have viewed the document, and Sandy has provided some 
comments that I have not had the time to incorporate. My intent with the document was 
to summarize the content of the recovery plan with respect to the criteria necessary for 
downlisting and/or delisting the fat threeridge, then incorporate some of the existing 
information that would factor into such decisions, and also to raise relevant questions that 
pertaining to the subject. 

I figured I might start the meeting with a few data slides from the ongoing Apalach mussel 
study to highlight some of the new findings that expand our knowledge base on threeridge 
distribution and abundance. This info is lacking in the synopsis. Also weak is the section 
on threats. It seems likely a lot of the discussion will focus on threats, and here we can 
use the meeting to flesh this section out more. I envision the meeting leading to a much 
enhanced version of this synopsis with input from all ... and then it might serve future 
efforts at developing the downlisting/delisting package. At the very least, I hope this doc 
helps to get a productive discussion going Friday. I'm avai lable all day Friday. Should we 
start at 9am CT? 

Adam 

Adam J. Kaeser, Ph.D. 
Aquatic Ecologist 
U.S. Fish and Wildlife Service 
Panama City Fish and Wildlife Conservation Office 
1601 Balboa Avenue 
Panama City, Florida 32405 
(850) 769-0552 ext. 244 
(850) 348-6496 (cell) 
adam_kaeser@fws. gov 
http:/lwww. fws.gov/panamacity/sonarhabitatmapping. htm I 

Sent from Gmail Mobile 
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Appendix III.A. Caddisfly Species Recorded from the Apalachicola River (and Chlpola River below Dead Lakes) that are "flow dependent" 

LJ.rt compiled by A.K. Rasmuuen, Ph.D, Aquatic: Entomoloa:lst, Raurc:h Assodatt in the Center for Water and Air Quality, Floridi A&M Univer~l'ty 
This is 1 partial list; comprehenslw ecolocic:allnventories of caddisfliu Mve not been performed. 

HyclropsyctliciM 
Oleumltopsyche burtcsi 

Cheumatopsyche campyto 
Oleumatopsyche edista 

Hydropsyc:he: lncommoda 
Hydropsvd>e ross! 

Mlcrostemum carolina 
Potamyia fliYI 

Hydroptfli-
Hydroptlll bemeri 
Hydroptlla waubeslana 

Neotr1chla mlnutisimella 

NeCJtrichla vlbrans 

L.aptoceridM 
Ceradu cancellata 

~~deaflaw 

Ceradu maculata 
ee,..dea ophloderus 
Cerade.a protonepha 
Ceredea tarslpune--..ata 
Ceredea tr3nsveru 
Nec:topsyc:he candida 

Nectopsyd\e P'!v;cbl 
Neaopsyche spnoma 

Otcetb dnerasc::ens 
Oecetls inconsplaJ• 

Oecrtb noc.tuma 

Oecetls perslmllir 
Triaenodes IJnftus 

Triaenodes mUnei 

PhUopotami-
Chima1'1'11 mose)yl 

ChimarTI obsOJra 

Polyeontropodidoo 
Cemot!na alcea 
Cemodnasplc:at. 
Cymellus fratemus 

Neuredipsi1: crepusc:ularU 

PhryganeidM 
Ptllostomls postica 

PsychomylidH 
lypt' diversa 



Appendix 111.8. Mussels in the Apalachicola River and floodplain 
Ust compiled by James D. Williams, Gainesville, FL 

Species Apalachicola River Lower Chipola River Apalachicola Floodplain Federal listing status 

Alasmidonta triangulate X X Candidate petitioned for Federal listing 
Amblema neislerii X X X E 
Anodonta hearrli X X X Candidate petitioned for Federal listing 

Elliptio arctata X X X Candidate petitioned for Federal listing 

Elliptio chipolaensis X X T 
Elliptic crassidens X X X 

Elliptio fratema X X 

Elliptio fumata X X 

Elliptio pullata X X X 

Elliptoideus sloatianus X X X T 
G/ebula rotundata X X X 

Lampsi/is floridensis X X X 

Lampsilis straminee X X 

Medionidus penicillatus X 

Megaloneias nervosa X X 

Pyganodon grandis X X X 

Quedrule infucata X X X 

Toxolesma parvum X 

Toxolasma paulum X X X 

Uniomerus columbensis X X X 

Utterbackia imbecil/is X X X 

Utterbackia peggyae X X X 

Villose lienosa X X 

Villose vibex X X X 

Vi/Joss villosa X X X 

Plus one additional species reported by USFWS: 

Anodontoides radiatus X X Candidate petitioned for Federal listing 



Appendix Ill. C. Snails in the Apalachicola River 

list compiled by Leigh Brooks, NWFWMD 

Scientific Name 

Elimia albanyensis 

Elimia doolyensis (Syn. E. curvicostata ) 
Ferrissia mcneilli 
Lioplax pilsbryi pilsbryi 
Pomatiopsis lapidaria 

Somatogyrus sp. 

Tarebia granifera 

Viviparus georgianus 

Common Name 

Black-crested Elimia 

Graphite Elimia 

Hood Ancylid 
Choctaw Lioplax 
Slender Walker 

Apalachi Pebblesnail 

Quilted Melania 

Banded Mysterysnail 

(C) Snails 

Notes 

FNAitracking. A shoal species living in shallow water flowing over rock substrates. In Florida confined 
to the shoal immediately below the Jim Woodruff Dam. 

limpet. Confined to small creeks in the area around Mobile Bay east to the Apalachicola system. 

In Florida, it is found only in the Apalachicola River system. 
Known only from the shoals below Jim Woodruff Dam on the Apalachicola River, where it occurs on the 
limestone substrata. 

Abundant in some springs and small streams in Florida. May colonize many types of habitats and may 
reach very high densities especially in rocky streams and artificial ponds and lakes. Observed by Leigh 
Brooks in the upper Apalachicola River at shoals, 9/15/2012 

Information from NatureServe and Thompson, Fred G.2004. An Identification Manual for the Freshwater Snails of Florida. Florida Museum of Natural History, Gainesville. 
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Appendix Ill. 0. Entire list of benthic macroinvertebrate species from FOEP SBIO database - Apal1chicol1 River 1nd floodplain sites only 
This lilt lnduda all the ft~ t:pecielltn.cl' In Worbhe..t t. pha tewn~l hundJooH addttion~1 speda ttwt .,. primertly ~ speda. 

1"hls ll • p11ttilllirt bllia d on limfuld l"fttnitori.rC Compn~:MrWvt e~l ~ of bentht IMCr'Dinvertebnlt.et. In tht Apalecftlicola ltiftt Mw: rwrt been c:onductH. 

C. uti on: This lin hu not bftn edited for caonomie conalstancy, 

Ablobtimyla 

Ab~besmylilamericana 

Ablabesmyla ospeno 
Ablobtimyit janu 

Ablabtimyll mallachl 

Ablabe.smyi• parajanta 
Ablabumylo peleensis 

Ablabesmyla mamphe crp. 
Ablabtimyla urella 

Aa.rtformes 
Acerpenna pvamaea 

Ac:roneurta 
Acroneurilarenosa 
Acroneuria arenosa/evolutl 
Aedes 
A.eshnld .. 

Aprodes 

Acnetlna 
Amnicola 

Amphlpodo 

AAcylidM 
AAtyroOVII 
Ancyronyx va rieptus 

Anomalacrton hamtum 
Apedllum elochim 

Apocorophlum 

Apocorophlum lacustre 

Artla 
Araia apicalls 
Arala fumlpennis 

AI'Jii moestl 

Artil sedula 

Artla tibialis 

Artll translau 
ArrenuNs 
Asellus 
Asheum bec~e · 
Astacidee 

Atheri:K vartepta 

Athrtpsodos 

Atrac:tides 

Atrichopocon 
Attenella attenuatl 
Au lodr11us 

Aulodrilus Plcuetl 

Aulodrilus plurisetl 

Al<lrus 
Baetldoo 

Baetls 
intis australis 
Baotls ophlppiatus 

Bletis !ronda lis 
Baetls lnteralaris 

&ctls pf9plnquus 
S.eti.s splnosus 
Balanus 

Selostoma 
Be\ostoma tutarium 
8elostomatidae 

Berosu.s 
Berosus Jtriatus 
Beull 

Bkiessonotus 
Bivllvll 

Boyerta 
Boyeria Yinosa 
e ... chycercus 
Branch lura sowerbyi 
8r3tislavla unident:aU 

!kyo zoo 
~oddotoa 

~en is 

CaenlsamiCI 

C:.enll dimlnuta 

~enlshllarls 

C:.enls punctatl 
~llibutls 

~lllbletls floridanus 

~llibaetls pmlosus 
C:.llinectes Apldw 

~loptorvtidoe 

~loptoryx 

Cllmbliridae 

~mpolama 

C:.mpe:lom& eeniculum 



Cardiodadlus 
Cardiocladius obscurus 

Ctuidinidu lunrtrons 

Cecidomyl.i 
Centroptllum 

Centroptllum hobbs! 

Centr:optltvm triani'Uitfer 

Centrcptllum Yiridocularis 
Cen~~c)u 

Ceraelea dlluta 

Can~~clea maculatl 
Cer3topoeonidae 

Cemotlno 

O.aoborus 

Chaoborus puncttpennis 

Chlullodos 
Cheumatopsyche 

Chimarra 

Chlronomidae 

Oaironominleen. a robad: 
O.ironomus 

Ollronomus attenuatus 
O,ironomus decorus 

Choroterpes 

ChrysomelidH 

Cladopelml 
Oadotanytarsus 
Clldotanyt:arsu.s sp. f epler 

Olmacla •~olarls 
Oinotlnypus 

CJintranypus pintuls 

Coelotanypus 
C.oelotanypus conclnnus 

Coelotanypus seopulorts 

Coena(rionidae 

Coleoptera 

Collembolo 
Conchapeiopi.a 
Conchapelopta fasciata 

Coptotomus 

CDrbicula 
Corbicula flumlnea 

Corblcula manrlensls 

Conxidoe 

Corophlidoe 

Corophlum 
COrophlum lacustre 

Corophium louisianum 

CorydolidH 

Corydolus 

Corydalw comut\Js 

Corynoneu~ 

Corynoneura c:elertpes 
Corynoneura lobata 
CoryphaeschNI 

CorypMeschna ineens 
Cranconvx 

Crieotopus 

Cricotopus bldnct\ls 
Cricotopus biclnctus I'll· 

Cricotcpus or orthocladius 
Cric:otopus pollt\ls 

Cricotopus remus 

Cricotopus rewrsu.s lf"P. epler 
Crleotopus sylyestrls If!>. 
Cricotopus trffuclatus 
Cryptochlronomus 

Cryptochlronomus blarina 

Ctyptochironomus fulws 

Ctyptochlronomus peralulws 

Ctyptotendipes 

Culic~e 

CUIIcoides 
Curwlfonidae 

C\lbl>ter fimbrlolot\ls 

tymellus 
Cymellus fratemus 

Cymellus moiJinolls 
Don nella simplex 

Dosyhelu 

Deapodl 
Oemicryptochtronomus 
Ooro 

Ooro botrvtu 
Dero dieltlta complex 
Ooro&belllcor 

Oorolurata 
Dero lodeni 

Ooro pectin•ta 
Oerowp 
Oosserobdello pholero 



Olcrutendipes 
Dlcrotendipes incurvus 
Oicrotendipu Leucoscelis 
Olcrotendlpes lobus 

Dicrotendlpu lucifer 
Oicrotendipes mode.stus 
Dlcrotendipes neomodesttJJ 
Dlcrotendlpes nervosus 
Dkrotendipas simpsoni 

Dicrotendlpes thanatocratw 
Oineutus 

Dlneuws discolor 
Dlplectrona 
Olploclodius 
Oiptera 

Olxidto 

Dromoaomphus 
Dromoeomphus splnosus 
Oublraphlo 
Oublraphlovlttota 
Ouaelilti&rina 
Oytls<idat 
Eclipldrflus 
Ectoprocta 
Einfekfia 

Elnfoldlo natchltochue 
Ellmio 
Elimilalbanyensls 
Eli mil floridensil 
Elllptlo 

Elllptlo llnceolata 
Elmidae 
Empldidae 

EnaiiiJma 
Enalilrmo •Jcn•tum 
EnchvtrnK:Iae 
Endochtronomus 

End ochironomu.s niaricans: 
Endochlronomus subtendens 
Endatrtbelos he.sper1um 

Ephemerelil 
Ephemerella tr11inutl 

Ephe~rellld .. 
Ephemeroptera 
Ephydridao 

Eplauchna heros 
Epiconlulia princeps 

EpC:ordulia princeps reeina 
Epoic.odldiw 

Erythemls 
Erythemls simplicicollis 
Euktefferiella 

Eupel'l QJbensis 
Eurylophella 
Eurylophella dons 
Eurylophello temporolls 
Ferris.sil 
Ferrissta rivularis 
forclpomya 
Gamm~na 

Gammaru.s fisclatus 
Gamm~rus mucronatus 
Gastropoda 
Gtrridot 
Genis 
Glolobdella elonpta 

Gloulphonfidae 
Glyptotendipes 
Glyptotendipes omplus 
Glyptotondipes lobnerus 
Glyptatendlpe.s meridionalls 

Glyptattndlpes seminole 
Glyptatendipes sp. b epltr 
Glyptatendipes testoceus 
Goeldichlronomu.s 

Goeklichironomus amuonlcus 

GoekiKhlronomus fluctuan1 
Goek:IKhlronomus holopraslnus 
Gomphk:lae 
Gomphw 
Gomphus pallldta 
Gomphus P~Ji.atus 
Gon;obasls 
Gynulvs 
Gynulus porvus 
Gyrotos 

Gyretos lricolor 
Gyrinid11 
Gyrlnw 

Haber speclosw 

Hobrophlebla vlbrons 



Haemon•ls waldvoceli 
H.lltla 

Htliplidlt 
H1mischla 
Helichus 
Helisoma 
HelobdeltJ e;onptl 
Helobdolla fusa 

Helobdolla Jta~NII• 

Helobdello triHrialls 

Helodldto 

Hemerodromla 
Hepta,onla 

Hoptaaenla flovuceno 

Kepta,onlidH 

Hetnrin1 
Hotoorino tltla 
HeteropterJ 
Heteratri.ssociAdlus 
HexaJenla 
HeuaenlJ mund1 m~rll•ndlca 

Hlppolyte pleuracantha 

Hirudinea 
Hyolella azteca 

Hydra 
Hydrobaenus 
Hydroblldao 

Hydrocanthus 

Hydrotanthus oblonaus 
Hydrochus 
Hydrodrome 
HydropoNJ 

Hydropsyche 

Hydropsycholnoommodo 

Hydropsychldae 
Hydroptllo 

. Hydroptilidao 

Hvcrobltu 
l.schnura 
lschnura ~uta 
lsonychla 

lsonychla plctlpeo 

lsonychilsiCCJ 
Isopod• 
Kietferulus 
Koonlkea 

bblobaotls 

Llbrundlnla 
U.brundlnla Johannsen! 
l.llbrundlnla pllo .. ua 
Labn.mdinll sp. 1 epler 
Laovopox 

l.llmpsllls 
Lars Ia 

Larsia luridl 
Lebertla 
Lepidoptt 1'11 
Loptocella 

Lept.oceridte 

Leptohyphidae 

Leptophlebla bradley! 
Leptophlebla lntennedla 

Loptophlebfidae 
Lethocerus 
Ubellulo 
Ubollulldae 

Limnephllldn 
llmnochlronomus 
UmnodriiU$ 

Umnodrilu• hallmoi>tori 
Umnodril"' profundicolo 

UmnophRI 
Umonll 
Uodouus flavicollis 

Uoporeus 
Uoporeus pllatel 

Un:ous 
Lopescladlus 
Lumbriculidae 
Lumbriculu• 

L.umbriculus wrieptu.s 
Lymnaeldae 
Macatfertlum 

Mac:afflrtJum exictJum 
Macafflrtium mexJcanum lntqrum 
M1ccaffertJum smlthae 
Macromil 
Macromla Ulinoiensis 
Macromil taenioliltl 
Macn)ntma 
M1cronema carotin• 



M•cronemum c:arolin1 
Macronychus 
Macronychus &Libratus 
Macropeloplo 
Macro.stemum 
Mac:rostemum carolil\1 
Meplonaias 
Moploptero 
Mtmptl 

Mesovella 
Muow:lil mulantJ 
Metriocnemuslundt..cld 
Microcylloepus pusJIIw 

Mlc:romenetus 
Mic:romenetw: dnatatw 
Mlcrnsporid11 
Microttndlpes podellw Jrp. 
Mid oops~ 
Mollnna tryphena 
Monocorophlum 
Moo,..obclello 
Muscidae 
Mysidatea 
Mvsidae 
MysidopsiJ bi&tlowl 
Mytrlopsis leucophaeata 
Naidtdat 
Naisc:ommunla: 
Nals c:ommunls complex 
Nalssimpltx 
Nais(animal) 
Nonocladiw 
Nanodadlus att.emanthtr'll 
Nanocladius ah.ematherat 
Nanocladlus distinctu& 
Nntileschna pentaantha 
Nectopsycht 
Nec:topsyche candida 
Nectop.syc.he exqulsltJI 

Nectopsyche pavldo 
Nematoda 
Ntmatomorpha 
Nemertll 
Neoperia 
Neoperla elymcno 
Neoporu.s 
Neoporus mellttus 

Neotrichia 
Nerttina redlwta 
Neumanil 
Neur.tlipsls 
NeureclipJls crepwcularil 
Neur.clipsb me leo 
Neuroc:orduiLI 
Neurocordulia alabamens11 
Neurocordulia moluta 
Nicrnnia 

Nilotanypus 
NRotJin'fJ)Us fimbriatus 
Nilothauma 

Notonecta 
NottJnectldae 

Nyctlophylax 
Nymphula 
Odonata 
Odontomylo 
Oecetis 
Otcetls clnerascens 
Otcotb JIOI'JIO 
Oecetis noctuma 
OecetiJparva 
Otcatls perslmOIJ 
Oecotbsp . • ftoy<j 
Otcotbsp . • ftoy<j 
Olicochaeta 
Omtsus sp. 1 epler 
0~-
0raJnectes 

Orfbatel 
Orimarp mirabUls 

OrthocladHnae 
Orthocladius 
Orthodadius annecttN 
Orthotr1chla 

Oxyethlno 
Pochydiplox 
Pochydiplax lonrtpennls 
Palaemonetu 
P.laemonetes kldlalcensls 
Palaemonetes paludosus 
Palpomyla 



Palpomyla tlblalb 
P•lpomyla~il Jl'll. 
Panopeus 
Par~c:hlronomus 

Pa~c.hlronomu.s cartnatuJ 
Parachlronomus ditKtus 
Parad'llronomus frequen.s 
Parachlronomu.s pectinatellH 
P11raclldopelma 
Pll"ll"ollllll 

Para~J~Itina bnsensls 
Parakiolh!riolll 
Parakiolh!rielll sp. • opler 
ParaiUefferiella sp. c ep~r 
Paralautort>omiolll nlcroha~erale 
Paralimnophyu 
Parametriocnemus 
Plll'lnyctiophylax 
Parapoyruc 
Porapsycho 
Plt'atlnytarsus 

Paratanytarsus sp. c epler 
Puatendipu 
Paratendlpes connKtens 
Pectlnatella 
Pec:tlnatelll maenffica 
Pole<ypoda 
Polocoris 
Pelocorts fl:rnoratus 
Po~ytes 

Pettodytes sexmatulatus 
Pentacenil 
Penuneura 
Pent:lneur. camel 
Pentaneura fncons.pieua 
Pentlneura inOJIU 

Plntaneura monllls 
Pericoma 
Pertt.hemls tener. 
Ptr1e.S'tl placida 
Porluta placida compl .. 
Pertidae 
Phaenop.sectl"' punctlpes Jrp. 
Phoridat 
Phylocentropus 
Physa 
Physa JNmllla 
Physelll 
Physella hotorostropha 
Physidao 
Plona 
Pisidlidae 
Plocobdolla 
Pllc:obdella parasrtka 
Pllcobdella tnnstucens 

P\anaril 
Pianariidae 
Pllnorbolll 
Planorbidae 
Plotyhelmlnthes 
Polycentropodidu 
Pofycentll)pus 
PolycentropuslntemJptus 
Polychom 
Polypedlium 
Polypodlium avlceps 
Polypedllum boclaoe 
Polypedrlum convlc.tum 
Polypedlium convlctum Jl'll. 
Polypedlium f111u 
Polypedllum flavum 
Polypedlium ha~orale 
Polypedllum ho~oralo Jl'll· 
Polypedllum lllinoonH 
Polypedllum tnlnoonH Jl'll. 
Polypedllum ontario 
Polypedllum J<Oioenum 
Polypodllum J<Oiatnum Jl'll. 
Polypodllum tf11onw 
Polypedllum trttum 
Pomocu 
Porifera 
Potomylt ftava 
Pristina 
frfstjna aequlsetl 
Pristlnaleidyl 
Pristin1 syncltt.e£ 
Prlstlnollo )enklnao 
Prlstlnolil slm1 
Probezxll 
Procambarus 



Proclodlus 

Proclodlus (holotonypu•J 

Prododlus bellu• 
Proc:Joeon 

Prostoma 
Prostoma Nbrum 
Pummoryctidu convohrtus 
PRCITododiUJ 

P>ectrodadlw wmai!J 
Pseudochlronomus 

PMUdochlronomus ful\IIYontrtJ 

Paudocloeon 
PMudoc:loeon 1llchua 
Pseudocloeon ephlpplatum 
P.seudocloeon frondale 
PHudocloeon parvulum 
P.seudocloeon proplnquum 

Pseudoc1oeon punctlventrb 
Pseudosuccintl 
Paudosuccinll columelll 
Psychodidae 
PJ)Ichomylldat 

Pycnopsycht 

Pyralidae 
Ran1tra 

AhiiOYOilo 
Rha&owlil chorelltu 
Rhtntus alldus 
Rhtocricotopus 

Rheocricatopus robldd 
Rheosmfttllai"QQ.Itll 
RheotlinytlrsuJ 
Rheat:Anytlrsu.s distlnctis.simuJ: f"'P· 
RheotanytJDW exCUuJ: 
Rheotonvtanus oxlfuus Jrp. 
Rheatanytlrsus pellucidus 

Rheumttobltu 
Rhynchocoelo 
Roback Ia 

Roblckla clav'&:tr 
Saetheril 
Scirtes 

Scirtldat 
Slolls 

Simulridae 
Simulium 
Siphloplt<ton 

Sisyra 

Sllvina ap~ndicul•ta 

Smlttlo 
Sperchon 
Sphuriidat 
Sphatr1idat(mollusa) 

Sphatrium 
SphHroma dutructor 
Spirosperma 

Steltchomyia ptrpulchra 

Sttmpe:llina 
Stempe111na sp.a epltr 
Sttmpelllnello 

Stempelllnella ftmbriott 

Stenacron 
Sttnacron norkftna 
Stentcron lnttrpunc:t:Jitum 

Stenelmls 

Stentlmls anttnnalls 
Sttnochlronomus 

Stenoehlronomus hllarts 
Stenonema 
Stenonema ex)fuum 

Stenonema lnteerum 
Stenonem~ intlrpunctatum 
Stenonema proxlmum 
Stenonema Jmtthae 
Stephenson !.ana trMndrana 

Stlctochlronomus 
Stktochlronomw allrariw I'P· 
Stktochlrono""'s dtvlnctw 
Sty1a rio laCUJtris 
Symblodadlus 

Sympotthastla 

Synollta 
Synurello 

Tabenidat 
Taeniopteryx 
Toenlopter;x nivllb 

Tanaidae 
Tanypus 
Tanypus punctlpennls 
Tanytlrsus 
Tan)'Uirsus Jp . a epler 



T~nvtarsw sp. c epler 

Tan~rsus sp. e epler 

Tanvtarsm .sp. f epler 
Tanytarsu.s .sp.£ epler 

Tanytarsu• sp. J epler 
Tanytarsw sp. I epler 
Tanytarsu.s sp. m epler 

Tanyti1'3US sp. o epler 

Tan)"Qrsw sp. p epler 
Tanytarsus sp. s epler 

TanyUrsuJ: 5;1 . t epler 

Tanytarsw sp. v epler 
T endipes decon.Js 

Tet~roneuria 

Thermonectus 
Thienemann~llll 

Thlenemanniellillobapodema 
ThienemannieUa simlli.s 
Thienemannlella sp. a epler 

Thienemanniella sp. b epler 
Thienemanniella xena 

Thtenemannirnyie erp. 
Tipula 
Tlpulidae 

Tortopus 

Triaenodes 
Trtaenode.s pema 
Triaenode.s pema/helo 
Tribelos 
Trfbelos fuscicomis 

Trlbelo• jucundum 
Trichodadius 
Trichoclac!lus extatus 
Trichocladius robackt 
Trichocortxa 

Trichoptera 
Tricorythodes 
Tricorythodes albTiineatus 
Trombidtfcrmes 
Tropistemus 

Tublficidoe 
Turbellaria 
Tvetenia discoloripes grp. 
Tvetenia vttracies 
Uniomen.Jl carvlini'ana 
Unionicola 

Unionidae 
Ur.~notaenia 

Veliidae 
VMparidae 
Viviparus 

Wormald Ia 
Xenochlronomus 
Xenochtrvnomus Uenionotus 
Xenochlronomus xenolabis 

Xestochironomus 
ZavrelieUa mannorata 
Zygoptera 



Appendix Ill. E. Flow dependent benthic macro invertebrate species from FOEP SBIO database- Ap.alachicola River and floodplain sites only 

u.t complecl lor O...ld H. lloy, 5-m Eaol.,.;.t. F1orido DEP, No-Diltriel, PtNocola. Fl. 
This lift b rutrictH II> fl-.dopendoftt(lori<) lj>OOu. 

1Ns b • p~rtilllitt t:.Md on Umtted ~ Comprehendw ecolacMal U..ntories .t benthc tMcrolrwertebnta in the Apallchic:D&. RMt haw not bHtl conduetecL 

T-' ol1l7'1>00oo.1S olwhlcho,. duplica<od In tho caddisflvlilt In another- fad...., duplic:oti..., """'II U2 _,;... 

Acerpenna pyemaea 
Acfoneuril arenoA/evohsta 
Aprodes 
Acnotlna (annulipos from Berner 19o19) 
Ancyronyx vorieptus 
Arlia oplcalls 
ArJII moem 
ATJII sedulo 
ATJiltlbiolis 
Atherix vorieptl 
Attenella attenuata 
Baotls ephlppiatu< 
Baotls fn>ndolls 
Baetb lntercalarta: 
Baatls prcplnquus 
6a.etls splnosu.s 
8oyeria vinoa 
B~chycercu:s 

Cllopttryll 
Campekuna eenlculum 
CenttoptDum hobbsi 
C.ntroptllum triln1ullfer 
CentroptRum Yiridocularts 
Cerocleo dlluta 
Cer11clea rMculata 
Cematlna 
Cheumatopsycho 
Ollmai'TI 
Choroterpes 
Ccryd~olus comutus 
CymelluJ frltemus 
Dannetla simplex 
Oiplectrona 
Dromoaomphw: splnosus 
Oublnophla vltulll 
Ellmla olbanyensls 
£1imia floridensls 
Elliptio 
Elliptic lancaolota 
Ephomorolla 
Eukitfloriella 
Eurylophella dortJ 
Gomphus vatus 
Arieomphus oollidus 
Stylurus pll.aiatus 
Helichus 
Heptaaenil f\avucens 
Hmerinatftia 
Hydropsyche 
Hydropsycho lncommoda 
Hydroptlla 
lsoperla 
lsonychla plctlpes 
l.sonychla .sica 
Lampsllis 
leptocerid•• 
Ltptophltbll bnodltyl 
Llptophltbla lntermtdla 
M1caffertium exleuum 
M1caft.rtlum mexlc:anum lnt.rrum 
M1ccaffertlum smtth11 
M•cromllllllnoiensis 
M1crom\l t .. nlolatl 

M1cronychus 1l1bratus 
M1cmstemum carolin1 
Mlcrocylloepus pusillus 
Mollnn1 tryphen1 

Nectopsycho candid• 
Nectopsyche oxqulsl!a 
NtoportJ cartJonl (FAMU Rovlne Study) 
Neoporla dymono 
Ntotric:hla 
Ntu..cllpsls a.puscularls 
Nourwdlpsls mtlco 
Neurocordulllllabamensfs 
Neurocordulla molflto 
Nfrronla 
Nyctlophyiax 
Oecetls,.o'lio 
0ecet1s oorsimnts 
Oecetls sp .• floyd 

Orthotrlchla 
Porocnetlno ( fumoa FAMU Rovlnt Study) 

Nlltti !!J!rdlnc duplication 

Oupllatlon- See caddlsfly list fn>m A. Rasmussen 
Oupliation- See caddisfty list from A. Rasmussen 
Oupllation - See caddlsfly list fn>m A. Rasmussen 
Duplication - Set caddisfty list from A. Rasmussen 

Oupliation- See c1ddisfly list from A. Rasmussen 

Duplication- See caddlsfly list fn>m A. Rasmussen 
Duplication - See coddis1ly list fn>m A. Rasmussen 
Duptlcation- See caddlsfty list from A. RasmUSMn 
FSBH 1961 

Duplication- See addisftv list from A. Rasmussen 

Oupliation- See addisfly list from A. Rasmussen 

Duplication- See coddlsfly list from A. Rosmussen 

Duplication - See caddlsfly list from A. Rasmussen 
Duplication- See caddlsfly list fn>m A. RumuSAn 

Duplication- See addisfly list from A. Rumussen 



P1rae:netin1 bnsensis 
Pentasenil 
Perlem pllcida complex 

Phylocentropus 
Polycentropus Interruptus 
Potamyla ~ova 
Proc:loeon 
Paeudocloeon allc:hul 

Pseudocloeon ephfpplatum 
Pseudocloeon frond ole 

Pseudocloeon ~rvulum 
PHudodoeon propinquum 
Pseudocloeon punc:tiventris 

. Psychomyiid .. 
Pycnopsyche 
RheocricotDpus roNclci 
Rheosmtttla arcuata 
Rheotln)UBus 
Rheotanytarsus distlnctlsslmus Jrp. 
Rheotlnytanus aieuuJ 

Rheotanytarsus exJeuus rrp. 
RheotanytlmJS pellucidu.s 
Roblc:kla davi&er 
S.ethorio 
Simulium 
Siphloplecton 
Stelechomyia peJl)Uichra 

Stentcron floridense 
Stenacron jnterpunctatum 

Stenelmis 
Stenelm~ antenna1fs 

Symbiocladlus 
SympotthutLI 
Totnlopteryx 

Tortopus 
Trlaenodes (holo FAMU Rovino Study) 
Trtlenodes pem1 

Trichoclldius 
Tricorythodts 1lbfline1tus 
Tvetenl1 vttracies 

V)vipll'lJS 

Worm1ldil 
Xenoc:hironomus xenolabls 

Xestochironomus 

Total number or species 

Number of dupliatod caddisfty 1119des 
Total number, less dupliations 

Duplication- See addisfty list frttm A. Rasmussen 

127 
l5 

ll2 



Appendix III.F. Plant Species of the Apalachicola River and Floodplain 

Total of 342 species, 165 of which oc=r at relatively low elevations offected by flows In the 5,()()().20,000 cfs range. 

CDmpllflf by Ht~n Uglrt b<Md on species list In Gholson (J98S}, un~ othrrwiR indicr>ud. 7111s Is o portio/ list btcous. no comprrhtnsl>o su.-..y of jloodp/oin p/ontt has bten COfldumd ro dart. 
Synonomy from usn.. (20l3}; NrrtJonol Wttlond lnvonrDr)l (NWI} arrtgories from Uchvor (2012} ond USDA (20l3) for Allan lie Gulf CDanol Plain (AGCP) 

NWI Evidence of oc:currwnct 8t "* 
catopy Sourca: Gholson (lJIS) ucept -ions of floodpllln ln>m NWI 

$pocin Authorship Synonym tommonN1me (AGCP) •lnclicated below unless otllerwbe lndlcotod 

Acolypho rl>ornbollko Rof. Common Three-Seed--Mercury FAC 
AarMgundo L. Mh-l.ufMaple FAC Found In swamps (Dam & U&llt. 20011) 
Aur rubrum L. Red Maple FAC Found In swamps (Dam l U,h~ 20011) 

Aur soc:chorlnum L. Sltvor Maple FAC 

Aantllo rrpons (WaiL) L.C. Rid!. Spllanthes amerian~~; ltm1 Opposfte..L.uf Spotflow.r FADN FADN 

Ageratino otttsslma (L) Kine & H. E. Robir Eupatorium rugosum White Snakeroot FACU 

AJnUSUfTI.lleltD (AIL} Wllld. Brookside Alder FADN FACW 

Alttmanthrro phlloxtroldes (Ma~}Griseb. Alllaator-Wetd OBL OBL 

Ambnoslo ommlsl/folio L. Annual Ra(WHCI FACU 

Ammonnio coccint!tl Rottb. Volley Redstem OBL OBL 

Amorpho jnltlcoso L. False tndlao-Bush FACW FACW 
Amptlorttr a~rolinionus (WaiL) Nesom Aster carolinianus Cllmblna-Arur OBL OBL 

Ampolopsls orl>o,..o (L.) Koehne Peppervine FAC 

Ampolopsls axr!alo Miduc.. H .. rt-l.uf Peppervlne FAC 

Arruonlo tabrmoemontono WaiL Elstem Bluesmr FADN FADN 
Andropogoil glornertlltl$ (WaiL} e.s.P. Bushy Bluestem FACW FACW 
Andropogon gyrons Ashe Elliott's Bluestem FAC 

Ap/0$ omorlcona Medlk. Ground nut FACW FACW 
Arisa«mo drOCDnrium (L.}SChott G,...ndrqon FACW FACW 

Arlstolochio tomentostl Sims tsotrtmt tomentosum Wooly Outchrnon's pipe FAC 

Arunclinario gigontto (WoiL)Muhl. G~nt Cine FACW FACW 

Asckpias perrnnls WaiL Aquolk: MHkweed 08L OBL 
Asplenium platyMuron (L.J e.s.P. Ebony Spleenwort FACU 

Axon opUs furcatus (Fiuegl) A.5. Hltdlc:. ac carper Gross OBL OBL 

Bocrhoris glomtrUiiflora Pers. Sltve~ina FADN FACW 

Boccharls holim/folia L. Groundsettret FAC 

kf'CMmla sconderas (Hill} K. Koch Alobama Supple)ll:lc FAC 

ktulonlgro L. River Birch FADN FACW 

Bidens discoirho (Torr. & Gray} Britt. Sman Begarticks FACW FACW 

Bignonio wpreolato L. Crossvtne FAC 

Boehmerlo cylindriCD (L.}Sw. Smai~Splke False Nettle FADN FACW 

Boltonio dljf111a Ell. Smai~Head Doll's Daisy FAC 

Botr)lchlum bMmatum (Siv.) Underw. Spor>elobe aropefem FAC 

Brvnnichia owno {W•lt.) Shinners Brunnichla cirrhoSI A.merialn Buckwheatvine FACW FACW 

Bulbosty{ls borl>ata (Roltb.} C.8. Clarl<e Water-Grass FAC 

C4/liCDrpr; DfnfricDnD L. American Beauty-Berry FACU 

Calycocotpum f'tonH (Pursh) Groy Cupseed FADN FACW 

Campslsradia.ns (L} Seem. ex Burnw Trumpet<t"Hper FAC 

Cardomlne polUylvonla. Muhl. ex WiHd. Quaker Blttertrur FACW FACW 

Caru obscondilo Mackenzie Thicket Stdp FADN FleW 

Caru chtrakeensls Schweln. Cherokoo sea,e FADN FACW 

Carox }oorfi Bailey Cypress-Swamp Stdae OBL OBt 
CDru louisionic:D Bailey LDulsilna Stdp OBL l.eilman (1978} OBL (Natl Wetland Inventory) 

Carex rribuloilks Wahlenb. Blum Broom Stdl• FADN FACW 
Corpinus carolinkmo WoiL American Hornbeam FAC Found In swamps (Dom l Lllllt. 2001) 

Cotyo alba (L) Nutt. Mocbmut hickory Dam l Uiht (2008} 

Caryo aquollc:o (Mic:hx. f.) Nutt. Watt r Hickory OBL OBL 

Cotyo aJnt/formls (Won1enh.) K. Koch Bitter-Nut Hlckofy FAC 

Cotyo globra (P. MIIL}S- PiJnut Hickory FACU 

Cotolpo bignonio/dcs WoiL Southem catalpa UPL 

Ctllis loeYigoto Wllld. Supr-Berry FADN FleW 

Ctphalonrilus oallknrolls L. Common 8uttonbu.sh OBt oat 

Olom~ humJstrata (En1elm. ex G~y} Small Spraadlna Sind mat FACW FACW 

Olamors)'Cl' moculata (L.}Sman Spotted Slnd~t FACU 

Chosmonlhlum lot/folium (Mic:hx.}Yotos lndlln Wood-01ts FAC 

Chasmonthium sessiJ/ftorum (Pair.) Yatu LDnc-Leaf Wood-Oat> FAC 

Chtnopodium ambrosioldes L. Mexlcantu FACU 

Cinnomomum comphoro (L.}J. Prest Clmphortrwe UPL 

Clemalisrrispo L. Swamp le:ltMr--Rower FACW FACW 

Clematis glaucophylla Smoll Whtt.-l.elf Leather-Flower FAC 

Ottllra olni/olio L. Coastal SWHI-Pepperbush FACW FACW 

Caaulus corolinus (L.} oc. carolina Carolboad FAC 

Calocosio tsalltnto (L.} Schott Coco-Yam FACW FACW 

CDmmelino dl/fuso Burm. f. Oimblna Oayflower FACW F/ICN 

CDmrMiina lllrplnlcG L. VlrJinll Dayfiower FACW fACW 

Ccnodlnlum coeJutinum (L.} oc. £upatorium cnelestlnum Blue Mlstflowtr FAC 

C/Jnrodino conacr111 Torr. & A. Gray ex Benth.} A. Gray False rosemary 

Canyzo COIIolknsls (L.)Croquisl Clnadllnhorsewoed FACU 

Comus amomum P. Mill. Slll<yOoswood FADN F/ICN 
Camus joomina P. Min. Stlf!Oolwood FACW FACW 

Citrrwgus morshallil Eul~ Parsley Howlhom FAC 

Cnrroogus spolhula!O Mldut. Uttle-Hip Hawtham FAC 

Cnrtwgus lliridls L. G,...n Hawrilom FACW FACW 

Crinum arMricunum L Seve,... Sisters OBL OBL 

Crat<>lario spoc:tobllis Roth Showy Rattlebox FACU 

C)modon dOCfylon . (L} Per<. Bennutla Grass FACU 

Cyptrus /ria L. Rlcefleld flat Std1e FACW FACW 

Cyptrus odorarus L Rusty Fill Stdp FADN FACW 

Cyprrus squorrosus L Cyperus 1ristatus Awned Fill Sedat OBL oat 

~rus surlnom~n.sis Rottb. Troptcol Flit Sedae FACW FACW 

Cyrilla racemlfJoro L Swompl111 FACW FACW 



Decumorio borbarD L Woodvamp FACW FACW 
Oesmodium panlculatum (L) DC. Ponideci-Leof11ci<·Trefoll FACU 
Didlondro carolintnsls Michl<. Clrolina Pony's--Foot FAC 
Didi/MrD brodllafZI (Pursh) Sprenl. Bronched Foldwinc FACW FACW 
()jgftmia dliori> (RetL) Koel Southem Crob Grus FACU 
Digftario ~rotino (Walt.) Michx. Dworf Crob Gross FAC 
DiodiDrrm Witt.. Poorjoe FACU 
Oiodia Wrpiniona L Virtlnll Buttonweed FACW FAON 
Diospyras virpinJano L Common Persimmon FAC Found In swomps (Darst & U1tn. 2001) 
DltrySinlo fnJticoso (Bortr.) Govaeru & F Seblstianlo fruticosa Guff Sebutlon-Bu.sh FAC 
Duchanra indkD (Andrews) Focke lndi.Jn strlwberry 
Edrinodlloo avs-golli (L) Beow. LIIJ• Bomyord Gross FACW FAON 
Edlinodorus axrl/follus (L) Griseb. Creepinc Bun!leod OBL OBL 
EdiptD plf>Sin1to (L) L Edipb olbl Folse Dai>y FACW FACW 
E;chhomioaosslpa (Mart.) Solms Common Water·Hyadnth OBL OBL 
Elrphontopus corollnlanus Raeusch. Carolina Elephant's-Foot FACU 
Eleusl~ Indica (L) Gaertn. lndi1n Goose GI"'SS FACU 
Elymus virglnlcus L Vi!Jinla Wild Rye FAC 
End~ srrprntaria (L.) Ref. Arislolochla serpentaril VifJinlli-Snlkrroot FACU 
Erogrostis elfiottR S. WIIS. Elliot's Low Grus FACW FACW 
Erogrostis hypno/des (Lim.) B.S.P. TIII L.owGr11ss OBL OBL 
Erogrostis jopon/<11 (Th<lnb.)Trin. Erl&rostis aktmtrata Jlpinex LDY't Grus FAC 
Erogrostis prctinocza (Midlx.) NeH oJedw. Purple LDw Gross FAC 
Errchtlw hl<rod/follo (L) Rof. Ex DC. American bumweed FAC· 
Eupatorium copl/1/fo/lum (Lim.) Smoll Doc-Fennel FACU 
Eupatorium composltJjolium Wolt. Yankeeweed FAC 
Eupatorium Krotlnum Mlchx. Lltf-Fiowerlnc Thoroughwort FAC 
E&Jthomia coroliniona (L.) Green~ ex Porte1 Euthimll minor Slender Goldentop FAC 
Fogus grond/folio Ehrll. Ameria n 8Hch FACU 
Fimbtislylis voh/H (Lom.)Unk Vahl's Ambry OBL OBL 
FJrischmannio incarnora (Wolt.) Kine & H.E. Robins. Pink Slender· Thoroll(hwon FACU 
F~ro acuminara (Michx.) Polr. Eostem Swomp-Privel OBL OBL 
Fraxinus c:arolfniano P. MIII. Clrolin1 Ash OBL OBL 
Fraxinus ~nnsylvanico Morsh. Green Ash FAON FAON 
Frrvdnus profunda (Bush) Bush ox Britt. Pumpkln Ash OBL OBL 
Goloctlo ..,ubi/is (L)Brtn. Downy Mlil<·Peo FACU 
Golium aparlnt L Slicl<y-Willy FACU 
~Js~mlurn ronkinll SrniR ftlnkin's Trumpet..f$ower FAON FACW 
~lsemium ~mpervirrru (L)AII. f. Eveninc Trumpet-Flower FAC 
GlediUia oqUCitico Marsh. Water·locu.st OBL OBL 
Gratiolo ftoridona Nutt. Florid1 Hl!dJt--Hyssop OBL OBL 
Halesio di(ltefTI ElliS Two-Wint! Sllvtr!>ell FAC 
Helrnium autumnalr L F1ll Sneezeweed FACW FACW 
Hefiotrapium lndir:um L indian Heliotrope FAC 
~tet'O'theco subaxllfaris (Lim.) Britt. l Rusby Camphorweed UPL 
Hibisats loevls AL Hibiscus mllllaris Holben!-Leof Rose-Mollow OBL OBL 
Hibiscus mosdleutos L Crimson-Eyed Rose-Mallow OBL OBL 
Hydroa>tyfe umbellato L Many--Flower Marsh-Pennywort OBL OBL 
Hydro/to quodrlvolvis Wolt. Waterpod OBL OBL 
Hygrophilo lacustril (Schlochl. & Chom.) NOH Gulf Swampweed OBL OBL 
~~nocollis accidentolis IL.e Conti) Kunlh Carolina Splder· Uiy OBL Lehmon (1!178) OBL (Natl Wellond lnvtntory) 
Hypericum goliolda Lim. Bedstraw St. John's· Wort OBL OBL 
H~ricum hyperlcoldeJ (L) Crontt St. Andrew'o-Cross FAC 
Hypericum mutJ1um L Dwarf St. John's-Won FACW FACW 
Hypericum tubulosum Wolt. TNdenum tubutosum LesserSt.John's·Wort OBL OBL 
Hypericum virglnlcum L Tri1denum vlrainic:um Vil):inia St. John's..Wort OBL OBL 
H~ricum wolterl J.G.Gmol. Triadtnum walteri Gremr St. John's~Wort OBL OBL 
Hypaxis curtiss/i Rose H. ~ptocorpa Curtiss' Yellow Star..Gr3ss FAON FAON 
Hyptjs mutobills (A. Rich.) Briq. T~t~plc:al bushmlnt FAC 
lleJt atMianchM M.A. Curtis o Chipman Sarvis Holly OBL Doni & i.Chl (2008) OBL (Nitl We~ond Inventory) 
llexe11sslno L Cahoon FACW FACW 
1/extl«iduo Wolt. Deciduous Holly FACW FACW 
1/ex globro (L) Groy lnkbeny FACW FACW 
1/oxopoco Alt. Americon Holly FAC 
1/ex,.rtlc/1/ato (L)Groy Common Winterbtrry FAON Oorst & U&ht (2008) FACW (Noll Wetland Inventory) 
llexvomttorio Alt. Yo upon FAC 
lpomoeo hederlfolio L Scariet<rt:eper FACW FACW 
lpDITIOftl Jocunoso L Whllostor FAC 
lpotrJ«a pondurata (L) G.F.W. Mey. Man-of·lhe-Eorth FACU 
lrlsYirpiniC11 L Vlfllnla Blueflol OBL 08L 
ltra virpiniCD L Vi!Jinia Sweetsplrt FACW FACW 
Noannuo L Annuol Morsh-Eidtr FAC 
./acq~Wmonlio tamnlfolla (L)Griseb • Hllry Custervtno FACU 
Juglons n/Qro L Blad<Wolnut UPL 
Juni~rus vi(ilnlono L Juni~rw silidCDio Eastern Rtd.ced1r FACU 
JllfticiD ovoto (Wolt.) Undou Loo•Fiower Woter-WIIIow OBL OBL 
J.Dvorstro<m/o lndlco L Cro~lo UPL 
Ltdwa muaDrK1IO Ref. HoiryplnwHd 
lftrs/o~nticu/orls Michx. Cltd1fty Gross OBL OBL 
lfttSio viiJIInlco Wllld. Whit< Gross FACW FAON 
ultnerloflorirJono Chopmon CDrtcwoocf 08L FSU Herbarium specimens (Godfro OBL (NIU Wollond Inventory) 
U<>notls ne~olio (L) R. Br. ox All. f. Christma..C.ndltstldc FACU 
t!gustrum joponJcum Thunb. JoponosoPnm FAC 
Ugustrum luddum W.T. AIIon Glossy privet 
Un~ro benzoin (L)Biumo Nonhem Spicebush FACW FACW 
Undemio dubio (L) Pennon Yellow-Seed Folsl Plmpomel OBl OBL 
LiquidDmbor styrOdfluo L Sweet-<ium FAC Found In swomps (O.m & Ustn. 2008) 
Urlodendron tu/lp~ro L Tuliptret FACU 
Lobello e>tr~«na Michx.. lobelilltOFJIIna Southern Lobolll OBL OBL 
Lobrlio cordinalis L ClrdinaJ-Flower FACW FAON 



LDnictro joporiial Thunb.. Japanese HoneysuckJt FAC 
L.udwigio decurrrns Wolt. Wli\I-Lelf Primro.e-WIIIow OBL OBL 
Ludwigio palustris (1.) Ell Marsh Primrose-Willow OBL OBL 
L)'COPUS O!Mrk:Dnus Muhl. ex w. Bort. Cut~l.eaf Water~Horehound OBL Leltmon (1978) OBL (Notl Wetlond Inventory) 
Lycopus virpinicus I. VirJinll Water-Horehound OBL OBL 
Lygodium joponicum (Thunb. ex Murr.) Sw. Japanue Climbin& Fem FAC 
MognoliD grandifiOffl I. Southern Magnoli.l FAC 
MognofiD virplnionc I. Swett-Boy Ffo.CW FACW 
Mol/IS ongustlfoliD (Alton) Michx. Southtrn crab opple 
MauloofiOtlllCDrpos (Wolt.) Shinners Anculor-frult MOI<Yint FACW FACW 
MrCDI'dottiD oanninDtD (Wolt-)SmoU fo.xll-flowtr FACW FACW 
Melio tlltdomdt I. Chino-Berry UPl 
Mtlotllrio~nduiD I. Guodeloupt-Cucumbtf FAC 

MiaontMm"m umbrosum (J.F. Gmel.) Bloke Shade Mucffiower OBL OBL 
Mlc:rosuglum vimineum (Trin.) A. comus Japanese Stitt Grass FAC 
Mlkonia u:andtns (L.)Wllld. Climbine Hempvine FACW FACW 
Mimu/us alatus Alt. Shlrp-Wil\l Monkey-Flo""'' OBL OBL 
Mft<ilrl/o re~ns 1... Portrid1o-Borry FACU 
Mftreolo ~iolato (J.F. Gmel.) Torr. & ~ C:ynoctonum mltreolo Ux liompod FACW Leltmon (1978) FACW (Natl Wotlond Inventory) 
Mollugo ~rtklllato I. Green Carpetweflf FAC 

Morelloarlfora (1.)5moU Myrica co~for11 Southtm Boybtrry FAC: 
Morusolbo I. Wh~o Mulberry FAC:U 

Morvsrubro I. Red Mulberry FACU 
Muh~nbrrgio schrrbrrf J.F. Gmol Nimblowll FAC 
Myriophyllum oquatit:um (Veil.) Vendc. ParTo~s.-Feather OBL OBL 
NondintJ domuti:::c Thunl>era- So=<! blmboo 
Nyssa oquatiCD 1... Water Tupelo OBL OBL 
Nysso blflora Wolt. NVSSI syiVJtia VIr. bJflo111 SWimpTupe1o OBL OBL 
NyuoOfltdlt Sartr. ex Marsh. 0Jeechee Tupelo OBL OBL 
Nyna sylvatia~ Marsh. Nyssa syiVJtitll VIr. sylvatk Blad:Tupelo FAC 
Oldtnlondia corymboso I. Hedyotis corymbosa Flat-TOJ) Mlt~raines FAC 
Onoclto unslbllil I. Sensitive Fern FA.CW FACW 
OpHsmtnus hirte/lus (I.)Beow. Oplismenus seQriUJ lDrc~Leaf Basket Grass FAC: 
Osmundo speaobilis WilleS. Osmundi replis var. Jpect Royal Ftm OBL OBL 
Ostryo vfrpiniona (P. Mitt.) It Kodl Eastern Hop-Hornbeam FACU 

Oxolisdill<nD Joc:q. SM:nder Yellow Wood-SOrrel FACU 
Podt•ffJ glal><llo (Poir.) C. J•flroy Senecio ctobellus Cre~Le.af Groundsel OBL OBL 
Pon;wm anaps Miclut. 8ellktcf Panic Grass FAC 
Ponicvm dlchotomiftorvm Mldut. Fall Pank. Grass FACW FACW 
Ponlcum rrpens I. Torpedo Grass FACW FACW 
Ponlcum rigidulum Bose ex Nees Rtd-Top Panit Grus FACW FACW 
Porthrnocissus quinque/olio (1.) Plond>. VirJinia-treeper FAC:U 
Pospolum dlstidu,,m I. Jointed Crown Gross OBL OBL 
Paspolum notatvm Flueul BlhiiiGrns FACU 
Pospalum utoct'utn Mlchx. Slender Crown G111ss FAC 
Pospalum urvtllti Steud.. Vosey'sGms FAC 

Pou/floralutoo L- YeDow passionflower 
PtlrDndro virginia~ (I.) Sd>ott Green Arrow-Arum OBL OBL 
~rlllo frut..ans (I.) Britt. Bttl<teok plont FAC 
Pt~eo polustris (Rof.) So!J. Swomp Boy FACW FACW 
hrsicarlo glabra (Wllld.) M. G6met Polygonum denslflorum Smooth Smartweed OBL OBL 
~rslcorlo hydfflpiporoidu (Midut.) Smoll PolyJonum hydl'l)plperoldt Swamp Smlrtwe<od OBL OBL 
hrsicorio moculoso S.F. Groy PoiYJonum perslcarla Lldy'J-Thumb FACW FACW 

~rsltaric ~nsylvanico (1.) M. G6met Polygonum pe:nsytvanicum Plnk>Need FACW FACW 
Prrsicorio punctato (EII.)Smoll Potygonum punc:tatum Dotted SmlrtWOe<l OBL OBL 
PtrslcDria vlrglniana (I.)G .. rtn. PoiYJonum vircini•num Jumpsee<l FAC 
Phonopyrum gyrnnOCDrpot> (Ell.) Nosh Panieutn cvmnoarpon savannah-Panic Grass OBL OBL 
Phtgopttris hoogonoptrro (Michx.) F«e Thelyptl!ris he:XIJOnoptefl ITOIId Beech Fem FAC:U 
Pllorod<ndran ltucorpum (Rif.) Rtvelll M.C. Johnst. 01kmistlttoo 
Phrogmim australis (C:OV.) Trin. exSteud. Common Reed FACW FACW 
Phyllonthus caroliniensis Wolt. ClroUno Leof-Fiower FAC 
Phyllorrthus urinoria I. Chllmber~Bitter FAC 

Pl>ysor" ongurtf/olio Nutt. Coast311f0undc:herry 
Physalis pubesuns I. HU$k~Tom1to UPL 
Phytoloa:o omtrlcana I. Ame:rtcan Pokeweed FACU 
PlltopumJio (1.1 Grov canadian Clelrweed FACW FACW 
PinUJ globro Wolt. Spruce Pint FACW FACW 
PinCJS hH'da I. Loblolly Pint FAC 
p;prochortium ~Wtnoaum (1.) Parodi Stlpa avenacea Bloci<-Setd Spoor Gms UPL 
Plonorooquatia> J.F. Gmel Plont<ne OBL OBL 
~-jor I. Great Pilntain FAC 
l'l<ltoniiS oetid<ntol/s I. Amer1can Sycamore FACW FACW 
Pltopol!ls polypodioides (I...) Andrews & Wtnd Polypodium polypodloldti Resurrection Fern FAC 
Plut:hto oomphorotc (1.) DC. Plowman's-Wort FACW FACW 
~Ho polypoma (Vtnt.) Encelm. & A. Gr11Y OCtober flower 
Polygonum <esp/to<um Blume var. Jorclsttum (Bruijn) A.N. Stewond Orienullody's tllumb 
Polyponum samdrns I. Oimbinc false buckwheat FAC· 
Po/ypogon monspelitmis (1.) o..t. Annuol Rebblt's-Foo! G111ss FACW FACW 
Polypnmum procumbrns I. Juniper-Leo! FACU 
Pontodorlo a>niato 1... Plci<erolweed OBL 08!. 
Populus d<lroides Bortr. exMorsh. Eastern Cottonwood FAC 
Populus hmroph)IIID I. Swamp Cottonwood OSL OBL 
Ponuloc»ol<l'lnt1 I. Uttle-Hocweed FACU 
Prunus otMriamo Morsh. A.mer1can Plum UPl 
Prunus CZJroliniano Alt. C:Oroino Llurol Cherry FACU 
Prunus seratino Ehrll. &loci< Cherry FAC:U 
Prunus umtlellotD Elliott Hoc plum 
Puudognapholium obrusifolium (1...) Hlllilrd & 8.1. Bu Gnophlllum obtuJ!folium Rlbblt-toblcco 

Pttlto trlfoliato I. Common Hoptree FACU 
Pyrrtlopoppus CDrolinlonus (Wo~or) DC. Clrollno desert-chicory 



Ourteus Mmisph«ric:o 

a~~ Jaurlfolio 
Quor<US/yratD 

QIH'rrus michowdi 
Q~mnnigro 

Qut"rcus pagoda 
Qwrrus virginiano 

Rhapidophyllum hyrtrix 
Rhus C'Q{JQUinum 

Nchardia '"'""' 
Rosapolusl7is 
Rorolo romoskr 
Rubus orpllflJS 
Rubus cunrljolius 
RubustrMalls 

Rurllio corofiniensis 

SDbal minor 
Sobol polmrtttl 
Saccharum boldwinn 
Saglttorialatlfo/ia 

SDibc nigro 
SDmbucus nlgro 

Somolus volerondi 
Soniculo a:nodensis 

Stmafros albidum 
Soufll/lJS urnuus 

Scopario dulds 
Scrophulgrio mgrllondico 

Srnno morilondiCD 

Senna obtusi/Ofio 
Se.sbonio punicrtJ 
Sicyol ongu/atU$ 
Sldo spinoso · 
Sitkroxylon lonuginosum 
Sidero<ylt>tl lycioides 

SiderOJ<yl011 tllomd 
Smi/Q% bono-nOIC 
Smiltz1t glouco 
SmiJtz1t hispida 

Smilax rotundlfolio 
SmiJaxsmollfi 

Smllaxwalteri 
SOlanum coro/lnr~ 

Solidggo oltissimtl 

S~rmocoa crssurprns 
Spironthes c.muo 
Spiruntlla cwofiS 

Srophyleo trifolio 

Sryflsmo humlstroto 
St)lnl:l omeriamus 
Symphyotrlt:lwm loteriflorum 
Symplocos tinctorio 
Taxodium dirtidrum 
TM/yptrris dentatrJ 
The/ypteris hlspidulo 

Thr/ypUris kunthii 

71/landslo usneoidr:s 
TOKioothndron rodia>rrs 

TrocMIOS~tmum dif/r>rrM 
Trudncuntio fluminensls 

Triadico ~b/feffl 
Ulmus olata 
Ulmus omericono 

Ulmusrobra 
VrrMno brasJI~nsis Vel/. 

Ve~norigido 

Vrrbaino otrrm/fo/io 
Vrrbeslno octidttrt#lis 
Vtrbaiflll virpinico 
vem011ioglgontro 
VIburnum ~ntDtum 

\l!burnum obovotum 

Vio/011/fin/s 
\litis oestlvofrs 
\lltlspolmato 
\litis rotundf/olio 

Vltls tllllplno 

Wisteria jrutescens 
Xonthlum ftnlmorium 
YeatnJa Wridl/lOfTJ 
Z/zonlopsJs m.Jioao 

Bortr. oxwnk!. Dlrlincton's Oilk 

Mldlx. LluroiO.k 
Wolt. Overcup 01t 

Null. Swamp Chestnut O.k 
L Water01k 

llof. Quercus filcatl var. p•&od Chei'TY'"B~u·k 01k 
P. MIII. U..Ook 
(Pursh) H. Wendl. & Drude ex Drude Needle Palm 
L Rhus COptniRI WansedSumac 
L Ro<JchMI!Jiiandover 
Morsh. Swamp Rose 

(LJ Koehne I.Dwlond Toothtlll> 
Unk Saw-Tooth Blooltbeny 
Pursll Sand Blooltbeny 
Micluc. SOuthem Dewberry 
IJ.F. Gmel.) Steud. caronna Wild Petunia 

(l•"l·l Pers. t>warf Palmetto 
(Wolt.) Lodd. ex J.A & J.H. Schultes Clbbqe Polmetto 
Spn!n&. Erionthus strictus N1rrow Plume Grass 
Willd. Oudc·Pototo 
Marslt. Blod<Willow 
L SlmbuOJS an1densts Blooi<Eider 
L Sirmo/us parvtnorus SUSideB-ed 
L Clnldiln Bilck·.SO.keroot 
(Nutt.)Nees Sassofras 
L Uzard's--Tal 
L Ucori~Weed 

L Clrpente~ .. Squan! 
(L)Unk Cassll rmrlltndia Moryland Wild Senslti~Piont 
(LJ Irwin & Bomeby Clssio obtus~ollo COifeeweed 
(Civ.) Bent/1. Purp)e Rlver·Hemp 

L Ont-Sted Burr<uc:umber 

L Pricl<ly Fonpetols 
Michx. 8umef$1linus:inosa Gum Bully 
L Burner .. lycioides Budcthom Bully 
(Cronquist) T.D. Penn. Georp bully 

L FrlnJ«< Greenbrier 
Wolt. Sawbrier 
Muht uTarr. Smilax tlmnoida Chin1root 

L Horse brier 

MO~Ill t.lnc::e--lelf Greenbrier 

Pursh Cor~ I Greenbrier 
L CliraliNI Ho~Nettle 
L Toll Golden~ 
RuU& Pov. Bo""rio loevis (Lim.) Grise Woodlond lase buttonwHd 
(L) LC. Rich. Wh~e Noddi"l Lldies'· Treues 
Undl October Lldies'-Trones 
L American Bllddemut 
(Wo~er) Chapm. SOuthem dawnflower 
Lim. lunerian Snowben 
(LJ A.& 0. lbvt Aster latertflorus, Aster vtn Farewei~Summer 
(L)L'Hir. Harsesupr 
(L)LC.Ric!l. Southern Bald.Cypress 
(Forssk.J E.P. St. John Downy rn1iden ~m 
(Dent.) C.F. Reed Thelypterl.s quodrlnfiUiarts Rouch-halry maiden !em 
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Executive Summary 

Water Management Measures Eliminated from Consideration (First Screening) 1 

Water management measures that did not pass the screening criteria or were found to be outside the scope 2 
of the EIS were eliminated from consideration. The following sentences include examples of proposed 3 
measures eliminated from consideration. Because navigation is one of the congressionally authorized 4 
purposes in the ACF Basin, any recommendations to eliminate navigation as a project purpose were not 5 
considered. Management measures that suggest use of flood storage for purposes other than flood storage 6 
were not considered. Recommendations for studies to determine the allocation of water among Alabama, 7 
Florida, and Georgia were also not carried forward for further consideration. USACE did not carry 8 
forward management measures that change minimum releases or minimum flows, ensuring other entities 9 
meet their future federal compliance requirements. USACE recognizes existing minimum flow 10 
requirements in the system but is not authorized to operate its projects to meet requirements for which 11 
others parties are responsible. Setting minimum flow targets to ensure compliance with water quality 12 
standards is the responsibility of states, not USACE. Changes to the existing head at dams in the ACF 13 
Basin could increase the risk to the structural integrity of the projects. Therefore, measures that would 14 
change the existing head limits for projects in the ACF Basin were eliminated from consideration. 15 
Management measures that suggest structural modifications to the ACF project or other USACE projects 16 
do not meet the purpose and need of this EIS. Accordingly, suggestions such as repairing and reversing 17 
channel degradation in the Apalachicola River or halting or limiting the current diversion of fresh water 18 
caused by the Chipola Cutoff were not carried forward for further consideration. Separate authorities that 19 
may be pursued to address some of those issues include Section 216 of the River and Harbor and Flood 20 
Control Act of 1970 (Review of Completed Projects); Section 1135 of the Water Resources Development 21 
Act (WRDA) 1986, as amended (Project Modifications for Improvement of the Environment); and 22 
Section 206 of WRDA 1996, as amended (Small Aquatic Ecosystem Restoration Projects). The latter two 23 
authorities have specific limits on federal funds that can be expended on each project ($10 million). 24 

Water Management Measures Considered for Further Evaluation 25 

Potential management measures that passed the screening criteria were considered in the formulation of 26 
alternatives. The following provides a general description of the measures considered, each of which was 27 
considered individually and refined iteratively. 28 

Revised Guide Curves and Action Zones 29 

USACE considered redefining guide curves and action zones at federal projects in the ACF Basin. A 30 
guide curve is the seasonally variable desired pool elevation in a reservoir, and is normally defined as the 31 
elevation at the top of the conservation storage. Action zones are partitions of a reservoir’s conservation 32 
storage, as defined in the reservoir water control plan, to guide reservoir managers in meeting project 33 
purposes under a wide variety of hydrologic conditions. In the 1989 draft ACF WCM, four action zones 34 
were first defined for Lake Lanier, West Point Lake, and Walter F. George Lake storage projects in the 35 
ACF Basin. The action zones were originally developed by USACE based on past experience in water 36 
management, considering the time of year, the relationship of historic pool levels and water releases, 37 
operational limits for conservation storage, and recreational impact levels. Each of the four action zones 38 
has a set of specific operational rules or guidelines that govern water management operations for the 39 
reservoir when the pool elevation lies within that zone. The following specific guide curve/action zone 40 
measures were considered: maintain existing guide curves; modify guide curves at West Point Lake and 41 
Walter F. George Lake; modify action zones at Lake Lanier, West Point Lake and Walter F. George Lake. 42 

Drought Operations 43 

Under current drought operations, a minimum release from Jim Woodruff Dam is specified and the other 44 
minimum release and maximum fall rate provisions of the May 2012 RIOP are temporarily suspended 45 

ACF Draft EIS for Master Water Control Manual Updates  October 2015 
ES-11 



Executive Summary 

until composite conservation storage within the basin is replenished to a level that can support them. 1 
“Composite conservation storage” equals the cumulative daily conservation storage values by action zone 2 
for the ACF Basin reservoirs (Lanier, West Point, and Walter F. George). Composite conservation storage 3 
and the associated zones are discussed in more detail in sections 2 and 4 of the EIS. The minimum 4 
discharge is determined in relation to composite conservation storage and not average basin inflow. The 5 
drought plan is triggered when composite conservation storage falls below the bottom of zone 3 into zone 6 
4. At that time, all the composite conservation storage zone 1-3 provisions are suspended and 7 
management decisions are based on the provisions of the drought plan. While composite conservation 8 
storage is in zone 4, the minimum release from Jim Woodruff Lock and Dam is 5,000 cfs any basin 9 
inflow above 5,000 cfs may be stored. Below composite storage zone 4 is the drought zone (roughly 10 
equivalent to the inactive storage in Lake Lanier, West Point Lake, and Walter F. George Lake plus zone 11 
4 storage in Lake Lanier). When composite conservation storage falls into the drought zone, the minimum 12 
release from Jim Woodruff Dam is 4,500 cfs and any basin inflow above 4,500 cfs may be stored. When 13 
transitioning from a minimum release of 5,000 to 4,500 cfs, maximum fall rates are limited to 0.25 ft/day. 14 
The 4,500 cfs minimum release is maintained until composite conservation storage returns to a level 15 
above the top of the drought zone, at which time the 5,000 cfs minimum release is reinstated. Per the May 16 
2012 RIOP, the drought plan provisions remain in place until the composite conservation storage reaches 17 
a level above the top of zone 2 (i.e., within zone 1). At that time, the drought plan provisions are 18 
suspended and all other provisions for normal operations are reinstated. 19 

Revised drought operations would incorporate two potential revisions into the drought plan. Under 20 
revised operations, the drought plan would be triggered when composite conservation storage falls below 21 
the bottom of Zone 2 into Zone 3. The drought plan provisions would remain in place until composite 22 
conservation storage reaches a level above the top of Zone 2 (i.e., within Zone 1). If recovery conditions 23 
are not achieved in February, drought plan provisions will not be suspended until April, provided 24 
composite conservation storage remains above Zone 4. 25 

Minimum Flows at Peachtree Creek 26 

Three measures have been considered regarding minimum flows at Peachtree Creek: current operations 27 
(maintain continuous net minimum flow of 750 cfs for water quality purposes); revised minimum flow 28 
(reduce continuous minimum flow to 650 cfs from November through April); monthly varying flow 29 
(specify a variable minimum flow for each month depending on the reservoir composite storage zone). 30 

Hydropower 31 

Four specific measures were considered for operations of hydroelectric power generation: current 32 
schedule at Buford Dam, West Point Dam, and Walter F. George Lock and Dam; modified schedule at 33 
Buford Dam, West Point Dam, and Walter F. George Lock and Dam (variable schedule in zone 1); 34 
reduced hydroelectric power under drought operations; and modified schedule with reduced hydroelectric 35 
power under drought operations. 36 

Navigation 37 

The lack of dredging and routine maintenance has led to inadequate depths in the Apalachicola River 38 
navigation channel, and commercial navigation is possible only seasonally when flows in the river are 39 
naturally high, with flow support for navigation suspended during drier times of the year. Specific 40 
navigation operations occur on a case-by-case basis, with limited releases for navigation being made for 41 
special shipments when a determination can be made that other project purposes will not be significantly 42 
affected and any fluctuations in reservoir levels or river stages will be minimal. Measures considered by 43 
USACE for navigation included: continuing the current operations in support of navigation; periodic 44 
navigation based upon the number of opportunities during the year when sufficient flows would be available 45 
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GADNR operates a fish hatchery on the Chattahoochee River immediately below Buford Dam. USACE 1 
coordinates project operations with the fish hatchery staff. For more information, see section 2.5.5.2. 2 

Endangered Species Conservation Downstream of Jim Woodruff Lock and Dam. Historically, no 3 
minimum flow release rate for fish and wildlife purposes was established for the Apalachicola River 4 
downstream of Jim Woodruff Lock and Dam. Reservoir releases (varying seasonally) produced from 5 
normal operations for hydroelectric power generation and navigation typically provided conditions in the 6 
river suitable for fish and wildlife purposes. 7 

On March 7, 2006, USACE, Mobile District initiated formal consultation with USFWS, pursuant to 8 
section 7 of the ESA, regarding the effects of existing operations at Jim Woodruff Lock and Dam and 9 
releases to the Apalachicola River on federally listed threatened and endangered species and federally 10 
designated critical habitat. Specific species/critical habitat affected include the threatened Gulf sturgeon 11 
(Acipenser oxyrinchus desotoi) and critical habitat for the Gulf sturgeon; and the endangered fat 12 
threeridge mussel (Amblema neislerii), the threatened purple bankclimber mussel (Elliptoideus 13 
sloatianus), the threatened Chipola slabshell mussel (Eliptio chipolaensis), and the critical habitat 14 
associated with these mussel species. The Interim Operation Plan (IOP) that resulted from the section 7 15 
consultation process was implemented in October 2006. Minimum flow provisions for Jim Woodruff 16 
Lock and Dam were part of the overall plan established in the IOP to avoid and minimize impacts on the 17 
listed species. 18 

On the basis of further consultation between USACE and USFWS and increasingly severe drought 19 
conditions in 2007 and 2008, the IOP was modified twice. The revised IOP (RIOP) was implemented in 20 
June 2008. The principal water management objective under the IOP (and subsequent modifications) has 21 
been to minimize adverse effects to federally listed threatened and endangered species and adverse 22 
modification of designated critical habitat in the Apalachicola River. The objective makes allowances for 23 
increased storage opportunities and/or reductions in demand for storage to provide continued support to 24 
project purposes, minimize impacts to other water users, and provide greater assurance of future sustained 25 
flows for federally listed species and other users during a severe multiyear drought. 26 

USACE continued to coordinate with USFWS through 2009 and into 2010 regarding the implementation 27 
of the Reasonable and Prudent Measures (RPM), and formal consultation under ESA section 7 was 28 
reinitiated between USACE and USFWS in September 2010 to address new information relative to 29 
endangered mussel species. That formal consultation was completed in May 2012 when USFWS issued a 30 
new Biological Opinion for the RIOP for Jim Woodruff Lock and Dam, requiring some minor operational 31 
adjustments to the 2008 RIOP. The following summary of the RIOP is based on the description provided 32 
in the May 2012 USACE environmental assessment for the updated RIOP (USACE 2012). 33 

The May 2012 RIOP is governed by two basic parameters applicable to daily releases from Jim Woodruff 34 
Lock and Dam: 1) a minimum discharge in relation to average basin inflows (measured as daily average 35 
in cfs) and 2) a maximum fall rate (vertical drop in river stage [ft/day]). The RIOP places limitations on 36 
refill of upstream reservoirs, but it does not require a net drawdown of composite conservation storage 37 
(discussed in more detail below) unless basin inflow is less than 5,000 cfs. 38 

• Minimum discharge. The RIOP varies minimum discharges from Jim Woodruff Lock and Dam 39 
by basin inflow and by month, and the releases are measured as a daily average flow in cfs at the 40 
Chattahoochee gage. Table 2.1-5 shows minimum releases from Jim Woodruff Lock and Dam 41 
prescribed by the RIOP and shows when and how much basin inflow is available for increasing 42 
reservoir storage. Except when basin inflow is less than 5,000 cfs, the minimum releases are not 43 
required to exceed basin inflow. The RIOP defines additional basin inflow threshold levels that 44 
vary by three seasons: spawning season (March–May), nonspawning season (June–November), 45 
and winter (December–February). The RIOP incorporates composite conservation storage 46 
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thresholds that factor into minimum release decisions. Composite conservation storage is 1 
calculated by combining the conservation storage of Lake Lanier, West Point Lake, and Walter F. 2 
George Lake. Conservation storage in each of the individual reservoirs consists of four zones, 3 
which are determined by the operational guide curve for each project. The composite 4 
conservation storage also uses the 4-zone concept (i.e., Zone 1 of the composite conservation 5 
storage represents the combined storage available in Zone 1 for each of the three storage 6 
reservoirs). Figure 2.1-40 illustrates the ac-ft of storage available for composite Zones 1 through 7 
4 throughout the year. 8 

Table 2.1-5. 9 
May 2012 RIOP for Jim Woodruff Lock and Dam, Apalachicola River Minimum Discharge from 10 

Woodruff Lock and Dam by Month and by Basin Inflow (BI) Rates 11 

Months 

Composite 
conservation 
storage zone 

Basin inflow (BI) 
(cfs) 

Releases from Jim 
Woodruff Lock and Dam 

(cfs) 
BI available for 

storagea 
March–May Zones 1 

and 2 
≥ 34,000 ≥ 25,000 Up to 100% BI>25,000 

≥ 16,000 and < 34,000 ≥ 16,000+50% BI > 16,000 Up to 50% BI>16,000 
  ≥ 5,000 and < 16,000 ≥ BI  
  < 5,000 ≥ 5,000  
 Zone 3 ≥ 39,000 ≥ 25,000 Up to 100% BI>25,000 
  ≥ 11,000 and < 39,000 ≥ 11,000+50% BI > 11,000 Up to 50% BI>11,000 
  ≥ 5,000 and < 11,000 ≥ BI  
  < 5,000 ≥ 5,000  
June–
November 

Zones 1, 2, 
and 3 

≥ 22,000 ≥ 16,000 Up to 100% BI>16,000 
≥ 10,000 and < 22,000 ≥ 10,000+50% BI > 10,000 Up to 50% BI>10,000 

  ≥ 5,000 and < 10,000 ≥ BI  
  < 5,000 ≥ 5,000  
December–
February 

Zones 1, 2, 
and 3 

≥ 5,000 ≥ 5,000 (Store all BI> 5,000) Up to 100% BI > 5,000 
< 5,000 ≥ 5,000  

At all times Zone 4 NA ≥ 5,000 Up to 100% BI > 5,000 
At all times Drought Zone NA ≥ 4,500b Up to 100% BI > 4,500 

Sources: USACE, Mobile District 2012; USFWS 2012 12 
Notes: 13 
a. Consistent with safety requirements, flood risk management purposes, and equipment capabilities. 14 
b. Once composite conservation storage falls below top of Drought Zone, ramp-down to 4,500 cfs will occur at a rate of 0.25 ft/day. 15 

The RIOP operations and thresholds from March through May are intended to support Gulf 16 
sturgeon spawning activities. The 16,000 cfs minimum release is also based on evaluation of 17 
spawning and rearing needs for the host fish necessary for mussel reproduction. The RIOP 18 
operations from June through February are intended to support the federally protected mussels, 19 
host fish for mussels, and young sturgeon. 20 

During spawning season (March–May), two sets of four basin-inflow thresholds and 21 
corresponding releases exist according to the composite conservation storage (Table 2.1-5). In 22 
accordance with RPM 2008-4 of the 2008 RIOP BO (USFWS 2008a), the spawning season also 23 
includes a special fall rate provision in order to avoid take of larval Gulf sturgeon. When the 24 
composite conservation storage is in Zones 1 and 2, a less conservative operation is in place. 25 
When the composite conservation storage is in Zone 3, a more conservative operation is in place 26 
while still avoiding or minimizing impacts on federally listed species and designated critical 27 
habitat in the river. When the composite conservation storage falls below the bottom of Zone 3 28 
into Zone 4, the drought contingency operations are triggered, representing the most conservative 29 
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operational plan. The spawning season fall rate provision is in place under normal and drought 1 
operations. Drought contingency operations are summarized below. 2 

 3 
Figure 2.1-40. Basin Composite Conservation Storage and Associated Action Zones (in ac-ft) 4 

During spawning season, the composite conservation storage is monitored daily to determine 5 
water management operations. Recently experienced climatic and hydrologic conditions and 6 
meteorological forecasts are used in addition to composite conservation storage values when 7 
determining the appropriate basin inflow thresholds in support of water management operations. 8 

During nonspawning season (June – November), one set of four basin inflow thresholds and 9 
corresponding releases exists according to composite conservation storage in Zones 1 through 3. 10 
When composite conservation storage falls below the bottom of Zone 3 into Zone 4, the drought 11 
contingency operations are triggered. 12 

During the winter season (December – February), there is only one basin inflow threshold and 13 
corresponding minimum release (5,000 cfs) while in composite conservation storage Zones 1 14 
through 3. There are no basin inflow storage restrictions as long as this minimum flow is met 15 
under these conditions. When composite conservation storage falls below the bottom of Zone 3 16 
into Zone 4, drought contingency operations are triggered. 17 

The flow rates included in Table 2.1-5 prescribe minimum, not target, releases for Jim Woodruff 18 
Lock and Dam. During a given month and basin inflow rate, releases greater than the minimum 19 
releases in Table 2.1-5 may occur consistent with the maximum fall rate schedule, described 20 
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below, or as needed to achieve other project purposes, such as hydroelectric power generation or 1 
flood risk management. 2 

• Maximum Fall Rate. The fall rate, also called the down-ramping rate, is the vertical drop in river 3 
stage (water surface elevation) that occurs over a given period. Fall rates are expressed in units of 4 
feet per day (ft/day), and they are measured at the Chattahoochee gage as the difference between 5 
the daily average river stage of consecutive calendar days. Rise rates are not addressed. Table 6 
2.1-6 lists the maximum fall rates. The maximum fall rate schedule is suspended when composite 7 
conservation storage is in Zone 4 and drought contingency operations are implemented. Unless 8 
otherwise noted, fall rates under the drought contingency operation would be managed to match 9 
the fall rate of the one-day basin inflow. Matching the one-day basin inflow fall rate during 10 
drought operations facilitates quicker recovery and a faster return to normal operations. 11 

Managing fall rates to conform to Table 2.1-6 values is a challenging undertaking at Jim 12 
Woodruff Lock and Dam when flow rates exceed the release capacity of the powerhouse (about 13 
16,000 cfs). Releases greater than 16,000 cfs require the use of the spillway gates in addition to 14 
the powerhouse and require an operator to open or close the gates using a rail-mounted crane on 15 
the crest of the dam. The water discharge openings of the gates are not fully adjustable, and 16 
inclement weather, floating debris, and other factors may complicate the procedure of opening 17 
and closing the gates. Fall rates are more manageable when releases are less than 16,000 cfs and 18 
controlled by the powerhouse, but this control is not a precise operation. For these reasons, a 19 
lower and upper maximum fall rate is provided in Table 2.1-6 for each specific release range. 20 
When conditions allow, fall rates will generally conform to the more gradual (lower) rate in each 21 
range, consistent with safety requirements, flood risk management purposes, and equipment 22 
capabilities. 23 

Table 2.1-6. 24 
RIOP for Jim Woodruff Lock and Dam: Apalachicola River Maximum Fall Rate for Discharge from 25 

the Lock and Dam by Release Range for Composite Conservation Storage Zones 1, 2, and 3 a,b 26 

Approximate release range 
(cfs) 

Maximum fall rate 
(ft/day) 

> 30,000 a Fall rate is not limited c,d 

> 20,000 and ≤ 30,000 b 1.0 to 2.0 d 

Exceeds Powerhouse Capacity (~ 16,000) and ≤ 20,000 b 0.5 to 1.0 d 
Within Powerhouse Capacity and > 10,000 b 0.25 to 0.5 

Within Powerhouse Capacity and ≤ 10,000 b 0.25 or less 
Sources: USACE, Mobile District 2012; USFWS 2012 27 
Notes:  28 
a. Consistent with safety requirements, flood risk management purposes, and equipment capabilities. 29 
b. The maximum fall rate schedule is suspended in composite Zone 4. 30 
c. For flows greater than 30,000 cfs, it is not reasonable and prudent to attempt to control the down-ramping rate, and no ramping 31 
rate is required. 32 
d. Maximum fall rates must be less than 8 ft in a consecutive 14-day period when flows are less than 40,000 cfs in March, April, and 33 
May in order to avoid take of Gulf sturgeon eggs and larvae. 34 

• Drought Contingency Provisions in the RIOP. The RIOP includes a drought contingency 35 
operation (referred to as a drought plan). The drought plan specifies a minimum release from Jim 36 
Woodruff Lock and Dam and temporarily suspends other minimum release and maximum fall 37 
rate provisions until composite conservation storage in the basin is replenished to a level that can 38 
support them. Under the drought plan, minimum discharge is determined in relation to the 39 
composite conservation storage and not average basin inflow. The drought plan is triggered when 40 
composite conservation storage falls below the bottom of Zone 3 into Zone 4. At that time, all the 41 
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2.5.3.1.1 Large River Habitat 1 

The Apalachicola River flows freely from Jim Woodruff Lock and Dam and represents the only 2 
unimpounded large-river habitat remaining in the ACF Basin. This habitat is not pristine, however, 3 
because streamflow is regulated by upstream impoundments and dredging through the 1990s. The 4 
USFWS compared preimpoundment and postimpoundment hydrologic regimes in the Apalachicola River 5 
using the Range of Variability Approach (RVA) (Richter et al. 1997) to characterize existing altered flow 6 
conditions. The assessment showed significant postimpoundment hydrologic alterations, including 7 
increased February mean flow, decreased July mean flow, decreased duration of high flow pulses, and 8 
alterations in the rate and frequency of change in water conditions (Richter et al. 1997). 9 

The main channel of the Apalachicola River and its tributaries provide important habitat for fish and 10 
mussels. Ninety-five species of fish are known to occur, including the anadromous Gulf sturgeon, striped 11 
bass (Morone saxatilis), and Alabama shad (Alosa alabamae) (Appendix H, Table H-5; USGS 1996). 12 
Critical habitat has been federally designated recently for Gulf sturgeon (USFWS 2003a) and four mussel 13 
species: fat threeridge, Chipola slabshell (Elliptio chipolaensis), Gulf moccasinshell (Medionidus 14 
penicillatus), and shiny-rayed pocketbook (Hamiota subangulata) (USFWS 2007a). Ongoing studies by 15 
the USFWS in the Apalachicola River suggest that previous estimates likely underestimated the 16 
population of fat threeridge in the middle river reaches (Zettle 2014, personal communication). 17 

Integral habitat features of the Apalachicola River extend beyond the main channel to include tributaries, 18 
backwaters (oxbow lakes, sloughs), and the floodplain (Light et al. 1995; Sparks 1995). At least 19 
80 percent of the fish species found in the main channel also occupy floodplain habitats, especially for 20 
spawning and foraging from April through July (Light et al. 1995; USFWS 1998). Striped bass are 21 
reported to use at least 12 tributary streams in the upper reach of the river as cool-water thermal refugia 22 
from May through November (Light et al. 1998; USFWS 1998). At least 45 species are known to use the 23 
Apalachicola River floodplain for spawning and nursery habitats based on larval trap collections from 24 
2002 to 2007. Fish community research at the Apalachicola River indicates that floodplain connection 25 
and inundation are important for fish communities in this river system (Dutterer et al. 2012). 26 

Entrenchment of the Apalachicola River channel, which occurred after construction of Jim Woodruff 27 
Lock and Dam up until about 1981, has lowered river stages and decreased the accessibility of tributary 28 
streams to fishes in the main channel (Light et al. 1998). As measured at the Chattahoochee gage, a flow 29 
of about 11,000 cfs is required to provide sufficient depths at tributary mouths for fish to move between 30 
the tributaries and main channel, compared to a flow of about 5,500 cfs before impoundment (Light et al. 31 
1998). Under present conditions, the extent of connected aquatic floodplain habitat increases substantially 32 
with flows exceeding 29,000 cfs. 33 

2.5.3.1.2 Subsystems with Unregulated Flow 34 

A second group of river segments have unregulated flow and maintain significant portions of native 35 
species assemblages. These systems and subsystems mostly occur in the upper-most portions of the 36 
drainages, and, in some cases, represent refugia for species eliminated from downstream segments by 37 
impoundments. The upper and middle Flint River system and the uppermost Chattahoochee River system, 38 
along with some tributary systems to the Flint and Chattahoochee rivers, are known to support significant 39 
remnants of the native riverine faunal communities (Yerger 1977; Barkuloo et al. 1987; Dahlberg and 40 
Scott 1971; Gilbert 1969). Unimpeded flow from the Piedmont to the Coastal Plain ecoregion contributes 41 
significantly to natural resource value in the Flint River system because river continuity between the 42 
distinct habitats above and below the Fall Line facilitates the natural flow of water, energy, and nutrients 43 
to downstream habitats and allows the potential exchange of individuals among populations experiencing 44 
different habitat regimes. Connectivity to tributary streams is valuable for the same reasons. In all cases, 45 
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EXECUTIVE SUMMARY 
 

The action evaluated in this consultation is the Corps’ Revised Interim Operating Plan (RIOP) 

for Jim Woodruff Dam, which describes releases from the dam to the Apalachicola River.  

Consultation on the RIOP was completed in 2008 and reinitiated in 2010, because of new 

information on the distribution and mortality of fat threeridge mussels.  Substantial numbers of 

fat threeridge mussels recolonized habitats at elevations above the minimum 5,000 cfs flow, and 

many were subsequently exposed and killed when flows declined in September 2010.  The Corps 

determined that the proposed RIOP may adversely affect the fat threeridge, purple bankclimber, 

and Chipola slabshell, and may affect but would not likely adversely affect (NLAA) the Gulf 

sturgeon or designated Gulf sturgeon or mussel critical habitat.  The Service concurred with the 

Corps’ determination of NLAA for the Gulf sturgeon and its designated critical habitat.  Mussel 

effects were addressed in this biological opinion (BO). 

The current version of the RIOP is very similar to the 2008 RIOP.  It does not address 

operational specifics at the four federal reservoirs upstream of Woodruff.  The RIOP addresses 

two specific parameters of the daily releases from Woodruff Dam into the Apalachicola River:  a 

minimum discharge in relation to average basin inflows (i.e., the actual amount of water flowing 

into all of the Corps projects during a given time period) and maximum fall rate (vertical drop in 

river stage per day).  These two parameters vary by basin inflow, composite conservation storage 

level and by month.  Except when basin inflow is less than 5,000 cfs and during some down-

ramping periods, the minimum releases are not required to exceed basin inflow.  The Corps 

proposed five modifications to the 2008 RIOP to minimize impacts to listed species: 1) 

volumetric balancing is eliminated; 2) minimum flow releases will match basin inflow between 

5,000 and 10,000 cubic feet per second (cfs) from June through November (except during 

drought contingency operations); 3) drought contingency operations are not suspended until 

composite conservation storage has recovered above Zone 2 into Zone 1; 4) when releases are 

less than 10,000 cfs, the maximum fall rate is limited to 0.25 ft/day; and 5) river stage declines of 

8 feet or more will not occur in less than 14 days when river flows are less than 40,000 cfs 

during the spawning season (March-May) under both normal and drought operations.   

The current status of the three mussel species and their critical habitat is discussed in detail in the 

BO.  Notable mortality of the purple bankclimber and fat threeridge has occurred during recent 

droughts in 2006-2008 and 2010-2012, but no Chipola slabshell mortality has been observed.  

The Chipola slabshell population is stable but generally occurs in relatively low abundance.  The 

purple bankclimber is rare and occurs at low abundance in the Apalachicola River (with the 

exception of one location), and it appears to be experiencing poor recruitment.  The fat 

threeridge population appears stable and may be increasing in size.  They are abundant in the 

middle reach of the Apalachicola River and the lower Chipola River, the population is relatively 

large, and there is evidence of recruitment.   

Fat threeridge are likely moving in response to changing water levels to maintain an optimal 

depth or associated habitat parameter.  At the time of the 2008 BO there were no listed mussels 

at river stages greater than 5,000 cfs due to the drought of 2006-2008.  Although we noted that 

take may occur when individuals occupy stages greater than 5,000 cfs, we did not anticipate take 

under this scenario because it was considered an anomaly related to very high flows in 2005.  

However, based on recent data, it appears that fat threeridge readily recolonize higher bank 
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elevations at flows greater than 5,000 cfs, where they could be at risk of stranding and mortality 

when flows decline.  Mortality during these events was highest in the middle reach of the 

Apalachicola River where the main channel populations are the most abundant and slopes are 

shallow.  Some mortality occurred in the Chipola River, but it appears to be limited.  Mortality 

estimates from all of these events range from <1% to 2% depending on preceding hydrologic 

conditions, fall rates, habitat condition, and the size of the population in Swift Slough and 

unsurveyed deep-water habitats.   

Relative to the Baseline period (1975-2008), the proposed RIOP provides both beneficial and 

adverse effects to the species and designated critical habitats we have assessed.  Many of these 

effects derive from relatively minor differences between the RIOP and Baseline; however, we 

attribute these differences to changes in reservoir operations and not consumptive water use.  

Generally, it appears that the Corps would store water more often and augment flows less often 

under the RIOP than has occurred historically.  The RIOP uses some of this stored water to 

augment basin inflow in order to maintain a minimum flow of 5,000 cfs, but the frequency and 

duration of flows less than 10,000 cfs is increased. 

Lower flows for longer durations will negatively impact all three mussel species.  We expect 

impacts to Chipola slabshell to be minimal because it occurs almost entirely within the Chipola 

River where movement is facilitated by higher bank slopes and the species’ probable tendency to 

move.  Impacts to the purple bankclimber will also likely be minimized because this species 

appears to occur more often in deeper portions of the stream channel, which is likely why we 

have observed limited mortality during recent low flows.  The results of the fat threeridge 

population viability analysis (PVA) indicate that the population can sustain reductions of 1-2% 

(estimated have occurred during recent droughts) if flows are reduced to 5,000 cfs and 4,500 cfs 

with currently projected probabilities.  However, the PVA also indicates that increasing the 

frequency of such events results in a greater impact to population viability.  The RIOP may 

affect three of the five primary constituent elements (PCEs) of mussel critical habitat: 1) 

permanently flowing water; 2) water quality; and 3) fish hosts.  It does not appear to reduce the 

amount of important floodplain habitat available to fish hosts.  Droughts substantially change the 

nature of all of these PCEs, but the RIOP would not appreciably change the quantity or quality of 

the PCEs to the extent that it would appreciably diminish the habitat’s capability to provide the 

intended conservation role.   Therefore, it is the Service's biological opinion that the proposed 

action: 1) will not jeopardize the continued existence of the fat threeridge, purple bankclimber, 

and Chipola slabshell; and 2) will not destroy or adversely modify designated critical habitat for 

the fat threeridge, purple bankclimber, and Chipola slabshell.   

The Incidental Take Statement issued exempts the Corps from “take” under the Endangered 

Species Act.  During each of these events (flow reduction to 4,500 cfs, and exposure at stages > 

5,000 cfs following recolonization), a maximum the following may be exposed:  30 purple 

bankclimbers (60 total); three Chipola slabshell (six total); and 9,150 fat threeridge (18,300 

total).  Three mandatory reasonable and prudent measures are also included:  1) adaptive 

management; 2) maintenance of the Chattahoochee gage; and 3) monitoring. 

This BO is effective for five years (May 22, 2017). No further consultation is needed unless the 

Corps operates Woodruff Dam in a way that is different from the RIOP, new information 

indicates that the RIOP may affect listed species to an extent not considered in the BO, or if 

more mussels or Gulf sturgeon are “taken” under the Corps’ operations than anticipated.
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From: 
Sent: 
To: 
Cc: 

Subject: 
Attachments: 

Hoehn, Ted <ted.hoehn@MyFWC.com> 
Thursday, May 02, 2013 12:47 PM 
Dan Tonsmeire; charlie.mesing@myfwc.com; Hill, Michael; Graham Lewis 
Matt Kondolf 
RE: Apalachicola River Restorat ion field tri p 
Restoration Plan -Graham-long.doc 

Going back through my electronic files, here are some things that we had already developed. This would need to be 
updated since we know a few more things about how some of the slough' s hydrology function (example Kennedy 
Creek). Before we go out, I suggest that we have some plan of what we want to look at. While I do not have a problem 
with getting out on the river, it should be productive and have a set purpose. 

Ted Hoehn 
Florida Fish and Wildlife Conservation Commission 
Division of Habitat and Species Conservation 
620 S. Meridian Street, MS 585 
Tallahassee , FL 32399-1600 
(850) 488-8792; Cell 850-519-3106 
Fax (850) 922-5679 
"Many men go fishing all their lives without knowing that it is not the fish they are after."- Henry David Thoreau 

From: Dan Tonsmeire [mailto:dan@apalachicolariverkeeper.org] 
Sent: Thursday, May 02, 2013 11 :20 AM 
To: Hoehn, Ted; charlie.mesing @myfwc.c.Qm; Hill, Michael; Graham Lewis 
Cc: 'Matt Kondolf 
Subject: Apalachicola River Restoration field trip 

Ted, Rick, Charlie, Michael and Graham: Everyone except Graham can make a trip on the Apalachicola for Friday May 
17th. Please plan on that trip to begin at 10 AM Eastern Time and get off the river no later than 2:00 PM. I can carry 
everyone in my boat if that is OK with you. 

My suggestion is for us to put in at Wewahitchka and run up and down the river f rom there, but certainly will ing to put 
in somewhere else that you think is more important to look at. Please make a suggestion if you have one. 

Matt Knodolf will not be able to participate due to prior commitments, but we can try to ca tch up w ith him before and 
after the trip by teleconference. 

Please reply with a confirmation of your participation, suggestions for a put in other than Wewa, and any sites you 
would like to visit. 
Thanks, 

Dan 

Dan Tonsmeire 
Apalachicola RiverKeeper 
Box 8 
2328 Water Street 
Apalachicola, Florida 32320 

Office: (850) 653-8936 
Cell: (850) 508-7787 

EXHIBIT 
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Draft Restoration Program for the Apalachicola River System 

Natural History 

The Apalachicola River basin forms the lower part of the larger Apalachicola
Chattahoochee-Flint (ACF) River system. The ACF basin covers the north-central and 
southwestern part of Georgia, the southeastern part of Alabama, and the central part of 
the Florida panhandle. The basin drains an area covering approximately 19,600 square 
miles. The Chattahoochee River flows 436 miles from its source in the Blue Ridge 
Mountains of northern Georgia, drains a land area of8,650 square miles, and has 13 dams 
located on the river. The Flint River flows 350 miles from its source south of Atlanta, 
drains a land area of8,494 square miles, and contains 2 dams. The Apalachicola River is 
formed by the confluence of the Chattahoochee and Flint Rivers below the Jim Woodruff 
Dam, flows 107 miles to Apalachicola Bay, and drains a land area of approximately 
2,400 square miles. 

The Apalachicola River is the largest in Florida and ranks 21st in the United 
States in terms of flow. The importance ofthe Apalachicola River to the productivity of 
the bay cannot be overemphasized. It also accounts for 35 percent of fresh water flow on 
the western coast of Florida. This freshwater plume, containing seasonally high nutrient 
and chlorophyll concentrations, has been observed extending up to 250 km into the Gulf 
ofMexico and may play an important role in the productivity of the northeast Gulf. 

The floodplain of the Apalachicola River is the largest in Florida and one of the 
larger floodplains on the Gulf Coast. Floodplains in the southeastern United States are in 
many instances the last refuge for rare and endangered flora and fauna. Fifteen listed 
plant species occur within the 1 00-year floodplain alone, including 6 species at lower 
elevations in the 1 to 10 year floodplain. The floodplain forest has also been cited as 
being one of the most important wildlife habitats in northwest Florida. Four species of 
amphibians and reptiles, four species of mammals, and eleven species of birds have been 
listed as Threatened, Endangered, or Species of Special Concern from the Apalachicola 
River floodplain. The largest stand of tupelo trees in the world is found in the lower 
Apalachicola River floodplain . 

More than 1,300 plant species have been identified within the Apalachicola 
drainage basin with 103 of them listed as threatened or endangered. The Apalachicola 
River drainage basin contains approximately 46 species of amphibians and 83 species of 
reptiles. This is the highest species density of these amphibians and reptiles on the 
continent north of Mexico. More than 50 species of mammals, including the threatened 
Florida black bear, the endangered West Indian manatee, the Indiana bat, and the gray bat 
are found in the Apalachicola Basin. 

The Apalachicola River and Bay and surrounding drainage basin are among the 
most important bird habitats in the southeastern United States. This area lies on the 
eastern fringe of the Mississippi Flyway, thus receiving large numbers of birds from both 
the Midwest and Atlantic seaboard during migratory periods. The li st totals more than 
300 species with 22 designated as Endangered, Threatened or Species of Special Concern 
by the Florida Fish and Wildlife Conservation Commission. 

The ACF basin is home to one of the largest number offish species among Gulf 
Coast drainages, east ofthe Mississippi River, and the largest assemblage of fresh water 
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fish in Florida. Over 180 species of fish have been documented from the river and bay 
system. These include fresh water, estuarine, and salt water species which utilize the 
estuary during part or all of their life cycle. The Apalachicola River basin also has the 
largest number of species of freshwater gastropods and bivalves, the most molluscan 
endemic species, and greatest proportion of endemics to total molluscan fauna among 
western Florida drainages. The high biological diversity and productivity of the system 
has resulted in designations as a United Nations International Biosphere Reserve, 
National Estuarine Research Reserve, Outstanding Florida Water, and Florida Aquatic 
Preserve. 

Navigation Channel 

The ACF Waterway is a federally authorized navigation project, whose basic 
authority is the 1945 River and Harbor Act. The overall project consists of a navigation 
channel, three locks, 5 federal dams and their associated reservoirs. The primary focus of 
the project in Florida is the 9- by I 00- foot navigation channel whose dimensions are to 
be provided by "dredging, cutoffs, training dikes, or other open-river methods; a series of 
locks and dams; and flow regulation from upstream reservoirs." The dams and reservoirs 
on the upstream rivers were built from the 1950's to the mid 1970's while the 
Apalachicola Ri ver segment of the navigation channel was first dredged in 1958. 
Training works, cutoffs, and rock removal have been accompli shed on numerous 
occasions since the 1950' s. The navigation channel in Florida covers the 106.3 miles of 
the Apalachicola River from its inception below the Jim Woodruff Dam to the river' s 
terminus in Apalachicola Bay. 

Federal navigation channels typicall y have a goal of providing channel 
dimensions at least 95% of the time. The Apalachicola Waterway has never been able to 
attain this goal over the long-term and due to drought during the last 4 years has been 
unavailable almost 100% of the time. The primary reason for non-attainme nt over the 
years has been the amount ofwater available in the basin. When the project was 
authorized it was thought that the channel could be provided at a flow of9,300 cfs and 
that this flow would be available 95% of the time. Since then it has been found that, even 
with all of the structural modifications made to the river, over 15,000 cfs is needed to 
provide the authorized channel and the flow available 95% of the time is only about 
7,000 cfs. In 1986, studies conducted by the US Army Corps ofEngineers, determined 
that even with dredging and numerous proposed modifications to the river the channel 
would be available less than the 95% goal. A Government Accounting Office (GAO) 
study recently estimated that the Apalachicola Navigation Channel was the most 
expensive navigation channel in the country, based on a cost per ton-mile . In recent 
years the cost effectiveness of the channel, decreased traffic, and significant 
environmental damage to the river system have made the channel undesirable to the State 
of Florida. In 2002 the Governor and Cabi net went on record calling for the cessation 
of dredging on the Apalachicola River. 
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Impacts from the Navigation Project on the Apalachicola River System 

The construction of the dams, in particular the Jim Woodruff Lock and Dam at 
the confluence of the Chattahoochee and Flint Rivers in 1955, caused the upper third of 
the Apalachicola River to entrench. This streambed entrenchment (degradation) caused 
the exposure of rock outcrops, the reduction of access to cold-water refuges, the loss of 
connections to important backwater habitats, the loss of riverine habitat, and the 
movement oftremendous quantities of sand. The dam also resulted in reduced access to 
historically important upstream spawning habitat as well as upstream sources of sand for 
the Apalachicola River. Evidence suggests that this streambed degradation continues 
today. Important species most affected include the federally listed Gulf Sturgeon and 
striped bass. Other impacts from the dams and bed entrenchment include increased 
channel widening and lowered river stage resulting in the loss of slough habitat as well as 
a decrease in floodplain forest inundation. These impacts have resulted in changes in 
floodplain forest composition, increases in exotic species, and a decrease in aquatic 
habitat during overbank flooding. 

Structural modifications that have occurred as part of the project in the past 
include training works (dike fields), bend easings, and cutoffs. These modifications have 
resulted in an increase in the movement of sand downstream and shortening the length of 
the river, and may have contributed to further instability in the river channel by 
increasing erosion, increasing the width of the channel, and decreasing the depth of the 
river. Although dike fields initially created good fish habitat most of these benefits have 
been lost due to spoil disposal on these sites over time. Numerous other dam projects, 
bank stabilization projects, cutoffs, and sills have been proposed over the years but never 
approved or implemented due to the lack of justification of success, cost, or 
environmental concerns. 

Snagging operations, to relocate logs and trees, have been necessary since the 
inception of the project. The relocation of these snags has resulted in the loss of valuable 
habitat for fish and their food over the years. Modification of the program in the I 980' s 
resulted in a more selective snagging program as well as placement of the snags back in 
the river to maintain their ecological value. This has resulted in reduced loss of habitat 
but continues to be a concern. Bank erosion from boat wakes also continues to be a 
problem in some parts of the river, particularly in the middle reaches. 

The dredge and disposal operation continues to be the largest cause of 
environmental problems, as well as the most controversial project on the river. Rock 
removal in the upper river below the dam, necessitated by streambed entrenchment and 
river meandering, has been a controversial part of the project and although not necessary 
lately, remains an environmental concern due to its effects on habitat of the Gulf sturgeon 
and striped bass. Dredging has also contributed to channel widening and lowered river 
stages in the middle and lower river. 

While the actual dredging of sand in the river remains a concern, the disposal of 
the sand material has had severe environmental impacts. Early in the program most spoil 
disposal occurred in the floodplain and resulted in the loss of aquatic and floodplain 
habitat by burial, blockage of sloughs, and unseasonal flooding ofbackswamps. In an 
effort to reduce this habitat loss most spoil disposal now occurs at within bank sites along 
the river shoreline. This type of disposal has resulted in an increase of approximately 25 
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miles of additional sand habitat on the river, which is the least productive habitat found in 
the system. Some of the most productive aquatic habitat in the river, including steep 
natural bank and gently sloping natural banks, has been buried as a result of continued 
sand disposal along the river. It has also resulted in the blockage of sloughs through the 
movement of material downstream of these disposal areas, as well impacting many 
sloughs with sediment deposition that smothers productive aquatic habitat. Slough 
blockages affect even larger backwater aquatic habitats by causing their disconnection 
from the riverine system. These habitat losses further impact riverine fisheries due to the 
loss of invertebrate substrate (food) and potential spawning areas. 

The process offloodplain and within bank spoiling has resulted in the loss of 
floodplain and aquatic habitat, alterations to forest composition, opportunities for 
invasive species, forest mortality, and elevation and water inundation changes. The 
increasing use of within bank sites appears to have exacerbated opposite bank erosion, 
causing additional loss ofhabitat, downstream sediment deposition and habitat loss, as 
well as contributing to channel widening, all of which leads to increased dredging to 
maintain the navigation channel. 

Other impacts resulting from the maintenance and use of the navigation channel 
include increased erosion from boat wakes, loss of shoreline vegetation due to tying up of 
barges, and the loss of fisheries due to the use of navigation windows. Navigation 
windows became popular in the 1990's as a way to open up the channel for short periods 
of time, usually 10-14 days, during periods when there was not enough flow for barges 
and tugs. The U.S. Army Corps of Engineers would store water in the upstream 
reservoirs and release this to increase the depth in the Apalachicola Channel. This 
resulted in the creation of a "navigation window" that could be utilized by barges to move 
material upriver for a short period of time. Unfortunately this mechanical driven rise in 
the river caused fish to leave the channel and move into historic areas for feeding and 
spawning purposes. The subsequent rapid drop in elevation in the river caused by the 
cessation of the releases resulted in fish being trapped in the floodplain in isolated water 
bodies. These isolated water bodies eventually dried up or developed water quality 
problems from the stagnant conditions that occurred . 

Potential Restoration Projects on the Apalachicola River 

Because of the length of time the navigation channel has been in existence and the 
activities that have taken place to maintain this channel during the last 50 years there is a 
large list of potential restoration activities that could be undertaken. Some of these 
restoration alternatives have been studied in the past and could be done immediately 
while others would need a more detail analysis as to their costs, benefits, and possibilities 
for success. The list of potential projects includes: 

• Removal of sediment from disposal sites that are at or near capacity; 
o The Corley Slough area, river mile 35 through 38, includes numerous 

floodplain disposal areas, disposal areas 38, 38A, 39, and 40, that are at or 
above capacity. Restoring disposal areas 38, 38A, and 39 would mitigate 
for some of the loss of floodplain habitat. Rejuvenation of site 40 would 
alleviate the need for additional within banks sites in the future. 
Continued riverbank erosion threatens all four of these sites in the future. 
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o Within bank and point bar disposal areas (particularly areas 43, 45A, 47A, 
48A, and 58) which are found between river mile 36 and 45 also need 
restoration activities due to their size and potential impacts on opposite 
bank erosion. Other within bank sites, which may be causing erosion 
problems or are nearing capacity, should also be investigated. Part of the 
investigation should include their future use and potential elimination if 
necessary. 

o The size of many point bars could be reduced by sediment removal, 
followed by reshaping and re-vegetation, to allow natural plant succession 
thereby restoring natural river meandering to occur and potentially 
reducing channel widening. 

• Reopening or restoration of large sloughs that have been impacted (most of these 
projects would need further analysis of their costs benefits, and impacts before 
proceeding); 

o The Poloway Cutoff, at river mile 71 , is a very productive backwater that 
should be reconnected to the main channel at low water. As part of this 
project the upstream within bank sites, disposal areas 104A and 105, 
should be investigated for their impacts on sediment deposition within the 
mouth ofthis slough. 

o Restoring the Virginia Cut, river mile 35, would increase flowing water 
habitat of high quality for fish and invertebrates. 

o The Iamonia Lake area is a very large and productive backwater with 
sediment deposition problems at the mouth of the slough. The area is used 
heavily by fishing and hunting clubs, therefore, any sand removal options 
would need to address the potential effects of lowered lake levels at low 
river levels on the backwater area. 

o A sandy sill in the mouth ofthe River Styx area, river mile 35, should be 
removed. At low water many miles of backwater habitat would be 
reconnected to the main channel and could have very large benefits. 

o The sediment at the mouth ofKennedy Creek, river mile 25, should be 
removed, restoring a large drainage and connection back to its natural 
condition. 

o The connection between the East River, river mile 14, and the 
Apalachicola River should be stabilized and sediment removed from the 
aquatic zone_ Restoring the connection permanently may involve 
determining the impacts of the upstream within bank disposal areas on 
sedimentation in the East River. 

o The opening up and restoration of access to the lower end of Battle Bend 
cutoff should be accomplished. 

• Smaller sloughs could also be restored with benefits to the system. The above list 
includes the larger sloughs that are more expensive and could provide more 
benefits. However, before additional slough openings are attempted, the potential 
for long-term success and downstream impacts should be thoroughly considered. 
This analysis would also include any sloughs that could be opened easily with 
benefits to the system. 
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• The restoration of old cutoffs such as Battle Bend as a method to lengthen the 
river and reduce its erosion rate should be investigated. 

• The beneficial artificial aquatic habitat that was created as part of constructing 
dike fields could be enhanced by removing the sediment that was disposed on top 
of the fields. These artificial rock and wood substrates are beneficial to 
invertebrates as well as habitat for fish, both feeding and spawning. 

• In the upper river, primarily in the 5 miles directly below the Jim WoodruffDam, 
streambed entrenchment has resulted in the exposure and isolation ofrock habitat 
and the loss of access to historic cool water refuges during low flows. Methods to 
mitigate the impacts on the gulf sturgeon and striped bass should be investigated. 
These could include the restoration of these habitats or stocking of these 
important species. 

• Increasing fish passage above and below the dam would allow species, especially 
the gulf sturgeon and striped bass, passage to their historic spawning grounds 
upstream. This could involve construction offish ladders, fish lifts or even 
modification of the existing locks to allow for fish passage. An analysis of a fish 
passage structure and costs for the Claiborne Dam on the Alabama River has been 
undertaken. The potential for a similar project should be investigated the Jim 
Woodruff Dam on the Apalachicola River. 

• Better operation of upstream reservoirs to provide a flow regime that is consistent 
with the ecological needs of the Apalachicola River system. The Corps of 
Engineers will be proposing a Water Control Plan to define management of the 
federal storage reservoirs in the ACF basin in the coming year and this will 
provide an opportunity to revise reservoir operations as necessary to protect the 
flow regime. 

• A detailed hydro-geomorphic assessment into the current rate of river channel 
widening should be undertaken. This problem could have tremendous impacts on 
the navigation channel, the amount of dredging required, as well as the unique 
natural resources ofthe river and its floodplain. Its causes and effects are 
currently not well understood but may play a major role in the future. 

Restoration Program for the Apalachicola River 

In order to reduce, eliminate, and mitigate the impacts on the Apalachicola River 
system during the last 50 years of providing a navigation channel it will be necessary to 
develop a restoration program. This program should have specific and definable goals 
which allow for: 

• reduction or elimination of continuing and future impacts due to sand 
migration and erosion caused by maintenance ofthe navigation channel; 

• restoration of the natural functioning of the river by re-establishing the 
integrity of the Apalachicola River basin ecosystem (including restoration of 
bendways, interconnecting waterways, sloughs, watersheds, associated land 
areas, and fish and wildlife habitat); 

• supporting and sustaining a balanced, integrated, adaptive community of 
organisms having species composition, diversity, and functional organization 
comparable to those of the natural habitat of the Apalachicola River; and 
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• monitoring and assessing the biota, habitats, and water quality of the 
Apalachicola River basin to assess restoration activities, their benefits, and 
impacts. 

In order to accomplish the Apalachicola River Restoration Program it is 
recommended that a multi-agency team be put together to develop a long-term 
comprehensive plan, rank the restoration alternatives, work to acquire permits, contract 
and supervise the individual restoration activities and monitor the progress and results of 
the work. This team should include at a minimum the U.S. Army Corps of Engineers, 
U.S. Fish and Wildlife Service, U.S. Geological Survey, Florida Department of 
Environmental Protection, Florida Fish and Wildlife Conservation Commission, 
Northwest Florida Water Management District, as well as other stakeholders in the region 
such as citizens and non-government organizations. A process that allows the multi
agency committee to control the funds, oversee the prioritization and completion of the 
restoration activities as well as the monitoring needed to assess the benefits and impacts 
ofthe projects. In order to accomplish this task a full-time position must be provided for 
these activities rather than relying on the efforts of other agency employees, who have 
other commitments and cannot devote 100% time to the project The restoration program 
would be accomplished over a ten-year period with the following components: 

1. Year 1 - A working Comprehensive Plan would be developed and adopted that 
identifies and prioritizes obvious areas, including those listed above, for 
restoration that have the greatest benefits and chances for success. Any studies 
that were necessary to understand the system and how it responds to these 
restoration activities as well as other activities associated with the maintenance of 
the navigation channel would be detailed. Some specific restoration projects, 
which have been already been authorized would begin as soon as final cost 
estimates, plans, and permits are secured. 

2. Year 2 -Designs, scopes of work, cost estimates, permits, and contracts would be 
developed for the second ranked priorities in the plan as well as any required 
studies. 

3. Year 3- Work on the second ranked priority projects would begin along with the 
establishment of a monitoring program to measure the impact of restoration 
activities on biota, habitats, and water quality as well as a focused identification 
of cause and effect relationships. 

4 . Year 4 through 8- Work would continue on restoration activities in the plan. The 
monitoring information, causes and effects, potential negative impacts from 
restoration activities, as well as new projects that might be undertaken to restore 
the system would be evaluated. The working comprehensive plan would be 
updated during this phase to take advantage of lessons learned, successes, new 
cost analysis, and monitoring information obtained during the early years of the 
program. 

5. Year 9 through 10 - All restoration activities accomplished would be evaluated 
with regard to conserving and restoring fish and wildlife and natural habitat A 
final report, along with recommendations on restoration activities that could be 
utilized in other impacted riverine systems would also be prepared. 
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It is difficult to estimate the actual dollar costs of a restoration program for the 
Apalachicola River without a comprehensive plan or a detailed analysis of individual 
projects. However, initial cost estimates for potential projects listed in the last section are 
between $50 and $70 million. This would include the development of the plan, cost 
estimates for individual projects, permitting, restoration activities, monitoring studies, 
and a final report. This estimate does not include the cost of a regional disposal facility 
nor any costs associated with the final disposition of the material such as beach 
renourishment or offshore disposal options. It is conceivable that these costs could 
change depending on the actual projects selected for implementation during the 
development of the restoration plan. 

Comprehensive Restoration Plan for the Apalachicola River 

Any comprehensive plan developed by the multi-agency committee must address 
and include the following issues: 

1. How to include and take advantage of restoration actions, results, and studies 
already authorized by Congress. These include: 
• An investigation of sloughs or tributaries in need of restoration that was 

authorized by Section 306 of the Water Resources Development Act of 1986. 
The study was completed, but the report requesting authorization for 
restoration activities and construction outside the boundaries of the navigation 
has not been submitted or approved by the Corps ofEngineers (COE). 

• An investigation of the restoration ofPoloway Cutoff that was authorized by 
the Water Resources Development Act of 1986. Authorization for 
construction and restoration has not been requested by the COE. 

• Specific funding that was authorized and appropriated, by the 2001 Energy 
and Water Appropriations, for the restoration of sloughs as required by the 
1999 State ofFlorida Water Quality Certification to the COE. 

• The restoration or rejuvenation of Disposal Areas 38, 38A, 40, 43 and other 
within bank disposal areas, provided they can be used for continued disposal 
practices, were authorized and initial funds were appropriated by the 2002 
Energy and Water Appropriations legislation. 

2. Authorization for slough, tributary restoration activities outside or beyond the 
boundaries ofthe navigation should be provided by any restoration legislation. 
This may be as much as 1 mile beyond the navigation project boundaries. 
Authorization for the restoration of disposal areas should be provided without a 
requirement that they be available for continued use, with the exception of 
Disposal Area 40. 

3. As part of this plan a large regional disposal sand storage facility must be 
identified and approved to store material in until its final disposition and removal 
from the system is accomplished. This would allow projects that only involve the 
removal of material to proceed without delay. 

4. The restoration ofthe Apalachicola River should address the two primary causes 
for the entrenchment of the river channel and the significant increases in bank 
erosion; construction ofthe Jim WoodruffDam and continued dredging of the 
river; and specific actions to correct or mitigate impacts associated with both. 
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5. Because of previous studies, authorizations, or information already available the 
scopes of work, cost estimates, permits, monitoring requirements, and contracting 
for some priority projects should be initiated during the first year of the program, 
even while the plan is undergoing development. These projects include the 
restoration of disposal areas 38, 39, 43, 45A, 47 A, 48A, and 58; the opening up of 
the lower ends ofPoloway and Battle Bend cutoffs, and the continued 
rejuvenation of disposal area 40. These are currently the highest ranked projects 
ofthose listed earlier. 

6. During the first year of the development of a restoration plan, a study should be 
initiated that investigates the increases in channel-widening, channel- instability, 
and bank erosion rates. This study would: 

• Describe the probable causes and specific problems, by reach or section, 
and possible solutions to stop or reverse the instability or erosion rates. 

• Identify areas where restoration will naturally occur if maintenance 
activities change on the river. 

• Identify areas, i.e. point bars and slough openings, where minimal 
restoration activities will result in lasting benefits 

• Identify areas where major restoration activities will be required to correct 
identified problems or past disposal activities. 

• Identify areas where restoration is not possible 
7. Further prioritization of the remaining projects, not mentioned above, as well as 

the addition of other needed projects would occur during the development of the 
plan. The plan would be updated continually during the program based on new 
information collected, monitoring studies, and lessons learned from restoration 
projects. 

8. Information accumulated, restoration successes, and lessons learned would be 
utilized in the permitting process to help reduce impacts from the navigation 
channel as well as speed up the permitting process in the future. 
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GULF STURGEON (Acipenser oxyrinchus desotoi) 
5-YEAR REVIEW 

 
 
I. GENERAL INFORMATION 
 
1.1. Methodology used to complete the review 
 
A public notice initiating this review and requesting information was published on April 16, 
2008, with a 60-day response period (73 FR 20702).  The public notice was supplemented with a 
request for information by postcard dated April 17, 2008, mailed directly to 130 entities 
(individuals, natural resources agencies, conservation organizations) that could likely have 
information pertinent to this review.  One (1) set of comments/data was received in response to 
the public notice and postcards, which was incorporated as appropriate into this 5-year review. 

 
The lead recovery biologists for the NMFS and the FWS gathered and synthesized information 
regarding the biology and status of the Gulf sturgeon.  Our information sources included: 

 
 the Gulf Sturgeon Recovery/Management Plan (1995); 
 peer-reviewed scientific publications; 
 grey literature (annual reports); 
 information presented at annual Gulf sturgeon meetings; 
 ongoing field survey results and information shared from Gulf sturgeon researchers 

(both Service and State biologists); 
 the final rule listing the Gulf sturgeon as threatened (56 FR 49653) (September 30, 

1991); and 
 the final rule designating critical habitat for the Gulf sturgeon (68 FR 13370) (March 

19, 2003). 
 

We submitted a peer-review draft of this document to 16 professional biologists with expertise 
on the Gulf sturgeon and its habitats.  We provided written guidance to ensure that we relied 
upon the best available information and that we made sound conclusions based upon this 
information.  Appendix B details how we addressed all comments received from peer reviewers. 

 
All literature and documents used for this review are on file at the FWS Panama City Field 
Office and at the NMFS SERO. 
 
1.2. Reviewers 
 
1.2.1. NMFS 
 
1.2.1.1. SERO (Southeast Regional Office) 

Stephania Bolden (727-824-5312) 
Kelly Shotts (727-824-5312) 

 
1.2.1.2. Southeast Fishery Science Center 

Michelle Duncan (850-234-6541 ext. 235) 
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1.2.2. FWS 
 
1.2.2.1. Panama City Field Office 

Jerry Ziewitz (850-769-0552 ext. 223) 
Frank Parauka (850-769-0552 ext. 237) 
Jon Hemming (850-769-0552 ext 238) 

 
1.2.2.2. Cooperating Field Offices 

David Walther (Lafayette) (337-291-3122) 
Paul Hartfield (Jackson, MS) (601-965-4900) 
Patrick Harper (Daphne, AL) (251-441-5857) 
Billy Brooks (Jacksonville, FL) (904-731-3136) 

 
1.2.2.3. Regional Office 

Kelly Bibb (404-679-7132) 
 

1.2.3. Peer Reviewers 
Jim Clugston, U.S. Geological Survey (retired)  
Jared Flowers, North Caroline Cooperative Fish and Wildlife Research Unit 
Dewayne Fox, Delaware State University 
Alan Huff, Florida Fish and Wildlife Conservation Commission (retired) 
Phil Kirk, U.S. Army Corps of Engineers 
Bill Pine, University of Florida 
Todd Slack, U.S. Army Corps of Engineers  
Ken Sulak, U.S. Geological Survey 

 
1.3. Background 
 
1.3.1. FR Notice announcing initiation of this review: 
 
April 16, 2008, 73 FR 20702 
1.3.2.  
1.3.3. Species status 

 
1.3.3.1. NMFS 
 
NMFS currently considers the status of the Gulf sturgeon as stable.  
 
1.3.3.2. FWS 
 
FY2009 recovery data call: stable.  Seven riverine systems have evidence of reproducing 
populations, some variability in population size has been noted:  1) The Suwannee River 
population appears to be slowly increasing; 2) population size in the Escambia River system may 
have declined following a hurricane event; and, 3) hurricane effects to the populations within the 
Pearl and Pascagoula Rivers are unknown as research has been extremely limited in those 
systems since Hurricanes Ivan (2004) and Katrina (2005).  
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1.3.4. Recovery achieved 
 
FWS assigns Gulf sturgeon a 2 out of 4 indicating 26-50% of recovery objectives have been 
achieved. 
 
1.3.5. Listing history 
Original Listing: 56 FR 49653 
Date listed: September 30, 1991 
Entity listed: subspecies 
Classification: threatened 
 
1.3.6. Associated rulemakings 
The Services designated critical habitat for the Gulf sturgeon on March 19, 2003 (68 FR 13370). 
 
1.3.7. Review history 
 
This is the first 5-year review completed for the Gulf sturgeon.  The Services completed a  
Recovery Plan in 1995.  The FWS has internally responded to “Recovery Data Calls” (most 
recently in 2009).  The Services have participated in exercises to review recovery progress in 
conjunction with annual Gulf sturgeon workshops since 1998. 
 
1.3.8. Species’ recovery priority number at start of review: 
 
1.3.8.1. NMFS 
 
NOAA Fisheries issued guidelines in 1990 (55 FR 24296) for assigning listing and recovery 
priorities.  Three criteria are assessed to determine a species’ priority for recovery plan 
development, implementation, and resource allocation:  1) magnitude of threat; 2) recovery 
potential; and 3) existing conflict with activities such as construction and development.  NOAA 
Fisheries has fewer priority categories than FWS. 
 
NMFS has assigned a recovery priority number of 8 out of 12 (a moderate degree of threat, low 
to moderate potential for recovery, and little conflict with economic activities) to the Gulf 
sturgeon. Additional rationale for this recovery number is provided in the 2006-2008 Biennial 
Report to Congress on the Recovery Program for Threatened and Endangered Species. 

 
1.3.8.2. FWS 
 
FWS has assigned a recovery number of 12 out of 18 (a subspecies with a moderate degree of 
threat and a low recovery potential) to the Gulf sturgeon (48 FR 43098).   

 
The different priority rankings (NMFS and FWS) reflect FWS consideration of taxonomic 
criteria (genus, species, subspecies).  
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1.3.9. Recovery plan 
 
Name of plan:   Gulf Sturgeon (Acipenser oxyrinchus desotoi) Recovery/Management Plan. 
Date issued:  September 22, 1995 (this plan was signed by the NMFS, FWS, and Gulf States 
Marine Fisheries Commission). 
 
2. REVIEW ANALYSIS 
 
2.1. Application of the 1996 Distinct Population Segment (DPS) policy 
 
2.1.1. Is the species under review a vertebrate? 
 
Yes. 
 
2.1.2. Is the species under review listed as a DPS? 
 
No. 
 
2.1.3. Is there relevant new information for this species regarding the application of the 

DPS policy? 
 
Yes.  Based on the best available information, the Services believe the current listing is valid.  
However, we have new information that indicates an analysis and review of the species should 
be conducted in the future to determine if the application of the Distinct Population Segment 
(DPS) policy could be appropriate for the Gulf sturgeon.   

 
The 1995 Recovery Plan was completed before policies were issued by the Services on the 
treatment of DPSs under the Act (61 FR 4722; February 7, 1996).  Currently there is a lack of 
information to separate the species into population segments in accordance with the DPS policy 
across various genetic/geographic subdivisions.  However, the Services believe that additional 
data from ongoing genetics analyses and tagging studies may allow us to determine whether Gulf 
sturgeon DPSs are identifiable.  
 
2.2. Recovery Criteria  
 
2.2.1. Does the species have a final, approved recovery plan containing objective, 

measurable criteria? 
 
Yes. 
 
2.2.2. Adequacy of recovery criteria 
 
2.2.2.1. Do the recovery criteria reflect the best available and most up-to date information 

on the biology of the species and its habitat? 
 
No (see discussion in section 2.2.3). 
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2.2.2.2. Are all of the 5 listing factors that are relevant to the species addressed in the 

recovery criteria? 
 
No.  Although the tasks outlined in the 1995 Recovery Plan address threats relative to listing 
factors (e.g., habitat modification, overutilization, etc.), the Plan lacks criteria that would 
measure progress towards reducing these threats.  The Services should develop such criteria in a 
revised recovery plan.  We summarize new information about threats and progress towards 
reducing threats in section 2.3.2. 

 
2.2.3. List the recovery criteria as they appear in the recovery plan and discuss progress. 
 
1.  Short-term Objective – to prevent further reduction of existing wild populations of Gulf 
sturgeon within the range of the subspecies.  This objective will apply to all management units 
within the range of the subspecies.  Ongoing recovery actions will continue and additional 
actions will be initiated as needed. 
 
Criteria 
A.  Management units will be defined using an ecosystem approach based on river drainages.  
The approach may also incorporate genetic affinities among populations in different river 
drainages.   

 
The criteria have been partially met through the Services’ designation of Gulf sturgeon critical 
habitat in 2003 (68 FR68 13370).  In the critical habitat rule we recognized seven extant 
reproducing populations that are associated with seven river drainages (Pearl, Pascagoula, 
Escambia, Yellow, Choctawhatchee, Apalachicola, and Suwannee).  We noted that conservation 
of all seven populations was necessary to minimize the potential for inbreeding, to retain 
potentially important selective pressure at the margins of the species’ range, and to provide a 
rescue effect between adjacent populations in the event of a local extirpation or a decline to 
extremely low numbers.  We determined that physical and biological features within specific 
habitats occupied by these seven populations (seven riverine units and seven adjacent 
estuarine/marine units) are essential for the conservation of the species.  Our current 
understanding of the biology of the Gulf sturgeon is still consistent with the findings of the 
critical habitat rule, but we realize that tagging and genetics data may provide a biological basis 
for dividing the Gulf sturgeon into two or more discrete population segments. 

 
B.  A baseline population index for each management unit will be determined by fishery 
independent catch-per-unit-effort (CPUE) levels.  

 
This criteria has not been met.  Recognizing the problems inherent with CPUE as a recovery 
monitoring metric in the years following completion of the 1995 Recovery Plan, the Services did 
not establish baseline CPUE indices as proposed in the Recovery Plan’s recovery criteria.  
Researchers have instead gravitated towards mark-recapture models and age-structured 
population models (Morrow et al. 1999, Sulak and Clugston 1999, Pine et al. 2001, Pine and 
Allen 2005, Flowers 2008, Pine and Martell 2009).  Researchers confirmed that high variability 
in CPUE was due to differences in the spatial distribution, sampling gear, deployment methods, 
and environmental conditions that affected sampling efficiency (e.g., tides, currents, bottom 
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snags, floating debris, and winds), and sampling crew experience (K. Sulak, USGS, pers. 
comm.).  We review the information that has emerged from these and other studies in section 
2.3.1.  This information suggests that some Gulf sturgeon populations are likely stable or slowly 
increasing, and that the Suwannee population is more rapidly increasing.  The status of some 
Gulf sturgeon populations, particularly in the western portion of their geographic range, is 
unknown due to lack of recent survey.  

 
C.  Change from the baseline level will be determined by fishery independent CPUE over a three 
to five year period.  This time frame will be sufficient to detect a problem and to provide trend 
information.  The data will be assessed annually.  

 
Currently, seven rivers are known to support reproducing populations of Gulf sturgeon.  No 
population estimate has been made that would satisfy the recovery criteria of evaluating a change 
from baseline within statistically valid limits over a three to five year period.  However, surveys 
continue on rivers throughout the range and population estimates have been developed using 
criteria other than CPUE as listed in Appendix A. 

 
D.  The short-term objective will be considered achieved for a management unit when the CPUE 
is not declining (within statistically valid limits) from the baseline level.  
 
Gulf sturgeon researchers have recommended that population parameters estimated from mark-
recapture methods be used instead of CPUE to monitor Gulf sturgeon recovery.  Morrow et al. 
(1999) and Flowers (2008) both recommended incorporating a minimum population size into 
revised recovery criteria in addition to a stable or increasing population size trend. 

 
2.  Long-term Objective A – to establish population levels that would allow delisting of the Gulf 
sturgeon by management units.  Management units could be delisted by 2023 if required criteria 
are met.  While this objective will be sought for all management units, it is recognized that it may 
not be achievable for all management units. 
 
Notably, management units are not listed entities under the ESA and therefore they cannot be de-
listed.  Rather, management units allow the Services to develop geographically specific recovery 
tasks that are appropriate to address unique threats to units smaller than the listed entity. 

 
Criteria 
A. The timeframe for delisting is based on known life history characteristics including longevity, 
late maturation, and spawning periodicity.  

 
These criteria are still valid. New data support the previous conclusions that Gulf sturgeon are 
slow to recolonize areas that it formerly occupied, live long lives, have slow growth, and a high 
age at maturity.  Restoration of the population age-structure will take many more years than 
previously thought. 

 
B.  A self-sustaining population is one in which the average rate of natural recruitment is at least 
equal to the average mortality rate over a 12-year period (which is the approximate age at 
maturity for a female Gulf sturgeon).  
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Currently, seven rivers are known to support reproducing populations of Gulf sturgeon.  No 
population estimate has been made that would satisfy the recovery criteria to determine if the 
average rate of natural recruitment is at least equal to the average mortality rate over a 12-year 
period.   

 
C.  This objective will be considered achieved for a management unit when the population is 
demonstrated to be self-sustaining and efforts are underway to restore lost or degraded habitat.  
 
The demographic recovery criteria in the 1995 Recovery Plan relied upon catch-unit-effort 
(CPUE) data, which has proven too variable to serve as a practical monitoring metric.  
Demographic parameters estimated from mark-recapture studies appear better suited for this 
purpose.  Using the mark-recapture data, general estimates of population size at a riverine scale 
have recently been calculated (Appendix A).  New information shows a roughly stable or slightly 
increasing population trend in eastern (Florida) river systems.  The number of Gulf sturgeon in 
the Escambia River system may have recently declined due to hurricane impacts.  The Suwannee 
River population appears to be slowly increasing.  Due to lack of research since Hurricanes Ivan 
and Katrina, no data are available to determine the current size of the Gulf sturgeon populations 
in the western portion of the geographic range (i.e., Pearl and Pascagoula Rivers) of Gulf 
sturgeon.   

 
3.  Long-term Objective B – to establish, following delisting, a self-sustaining population that 
could withstand directed fishing pressure within management units.  Note that the objective is 
not necessarily the opening of a management unit to fishing, but rather, the development of a 
population that can sustain a fishery.  Opening a population to fishing will be at the discretion of 
state(s) within whose jurisdiction(s) the management unit occurs.  As with Long-term Objective 
A, the objective may not be achievable for all management units, but will be sought for all units.   

 
Criteria: 
A.  All criteria for delisting must be met. 

 
This criteria remains valid; however, the delisting criteria need to be revised to accommodate a 
different method to determine demographic recovery criteria as CPUE is too variable of a metric. 

 
B.  This objective will be considered attained for a given management unit when a sustainable 
yield can be achieved while maintaining a stable population through natural recruitment. 

 
Flowers (2008) describes how the historic overexploitation of Gulf sturgeon led to a change in 
the age-structure of the populations that reduced annual reproductive output.  Given Gulf 
sturgeon life history characteristics such as long life, slow growth, and high age at maturity, 
restoration of the population age-structure will take many more years than previously thought. 

 
C.  Particular emphasis will be placed on the management unit that encompasses the Suwannee 
River, Florida, which historically supported the most recent stable fishery for the subspecies. 

 
The Suwannee River population appears to be slowly increasing and may be regaining a 
semblance of its pre-exploitation age structure, with a shift from 10% mature individuals in 1996 
to 40%  in 2007 (presentation by K.Sulak, USGS at the 2008 Annual Gulf sturgeon meeting).     
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However, as previously noted, the ESA specifies that only species included on the list published 
in the Federal Register can be removed from such list (ESA Section 4(c)(2).  Because the Gulf 
sturgeon as a species is on the published list (50 CFR 17) only that unit, and not the management 
unit, may be considered for de-listing.  

 
2.3. Updated Information and Current Species Status 
 
The  2003 rule designating critical habitat represents our most recent comprehensive review of 
information relevant to the conservation and status of the Gulf sturgeon.  Therefore, the 
following is based largely upon data and literature compiled since 2003. 
 
2.3.1. Biology and Habitat 
 
2.3.1.1. New information on the species’ biology and life history 
 
Brooks and Sulak (2004 and 2005) described the distribution of Gulf sturgeon food resources in 
the Suwannee River estuary.  They found that benthic infauna biomass was greater in the 
summer than in the winter, and that the spatial distribution of likely prey items was patchy (high 
in certain areas and low in others). 
 
Additional studies examining Gulf sturgeon prey have been conducted based on Heard et al.’s 
(2000) assessment of the benthic macro invertebrate assemblages in Choctawhatchee Bay 
suggesting that ghost shrimp, Lepidophthalmus louisianensis, was an important food for Gulf 
sturgeon greater than 1 m in length.  McLelland and Heard (2004, 2005) later analyzed the 
benthic macro-invertebrate assemblages from two sites off the northern Gulf of Mexico coast of 
Florida and Alabama where Gulf sturgeon were located by telemetry and believed to be foraging 
during winter.  They reported in 2004 that annelids comprised the main group of organisms 
collected at both sites and with the exception of the high density of tube building polychaetes 
collected at the Alabama site, little difference in the benthic invertebrate populations was noted 
between the two sites.  The density of benthic organisms did not substantially differ from 2004 to 
2005.  However, McLelland and Heard (2005) noted there were a few shifts in population 
structure:  1)  an absence of the tube dwelling polychaete, Hobsonia florida, at the Alabama site 
that was predominate in 2004 and was replaced by the polychaete, Mediomastusa  ambiseta; and 
2) an increase in the number of mollusks with a decrease in arthropods at the Florida site.  They 
speculated that the possible changes in the macro-invertebrate structure could reflect a response 
to increased nutrient loading from runoff or perhaps a physical shift due to the effects of 
Hurricane Ivan that made landfall in eastern Alabama in August 2004. 
 
Edwards et al. (2003) tracked the movements of Gulf sturgeon in the Suwannee River estuary 
using ultrasonic tags and a fixed array of receivers.  Tagged individuals displayed a pattern of 
directed slow, steady travel over several kilometers followed by periods of randomly directed 
travel.  This pattern is consistent with a foraging strategy that is adapted to a patchy distribution 
of food resources by an animal that lacks advance knowledge of the location of the patches or an 
ability to detect the patches from afar.  If applicable, this strategy may help to explain the regular  
detection of telemetry-tagged Gulf sturgeon from different natal river systems in the same 
marine foraging areas such as the nearshore islands.  It is also possible that adults can learn the 
location of optimal foraging areas and revisit year after year.  In a follow-up paper reporting 
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results of satellite pop-up archival tags, Edwards et al. (2007) discussed mixing of Gulf sturgeon 
from different populations and overlap of winter habitat utilization.  Similarly, in a multi-year 
study Ross et al. (2009) found Gulf sturgeon from both the Pascagoula and Pearl Rivers broadly 
overlap and use the shallow water along the Gulf barrier islands as foraging grounds in the 
winter.  These marine habitats utilized by the Gulf sturgeon were all less than 7 m deep, 
generally well oxygenated, and with relatively clear water; bottom substrates were mostly coarse 
sand and shell fragments or fine sand (Ross et al. 2009).  Also, Gulf sturgeon tagged in seven 
Florida panhandle river systems were monitored from Carrabelle, FL to Mobile Bay, AL during 
the winter period in the coastal waters of the Gulf of Mexico.  Gulf sturgeon from different river 
systems were located occupying the same area of marine habitat.      
 
Harris et al. (2005) also tracked the movements of Gulf sturgeon in the Suwannee River estuary 
using ultrasonic tags and sampled benthic infauna.  Locations of tagged Gulf sturgeon were 
associated with sandy substrates and high abundances of known prey items.  Gulf sturgeon 
individuals appeared to use different portions of the estuary in fall compared to spring. 
 
Randall and Sulak (2007) estimated yearly recruitment of Gulf sturgeon using 19 years of mark-
recapture data for the Suwannee River population.  Recruitment was positively correlated with 
high flows in September and December.  They suggested that higher survival of age-0 sturgeon 
may be related to increased availability of lower-salinity estuarine feeding habitats in wet years. 
 
Similar to shortnose sturgeon, Randall and Sulak (2007) found some evidence to suggest a Gulf 
sturgeon fall spawning event in the Suwannee River.  Limited data on both adult migration 
patterns and back-calculation to determine age of small fish indicate that a second spawning 
event may be occurring.   
 
Flowers et al. (in-review) utilized field data from the Suwannee and Apalachicola Rivers to 
assess bioenergetics of Gulf sturgeon.  Using length-at-age incremental growth data from mark-
recapture studies, similar bioenergetic parameter estimates were found, except for slight 
differences in growth between males from the Suwannee River.  Given the common homogenous 
near-shore foraging areas utilized by the Gulf sturgeon, similarities in energy uptake and 
metabolism across the species are not unexpected. 
 
2.3.1.2. Abundance, population trends, demographic characteristics 
 
Currently, seven rivers are known to support reproducing populations of Gulf sturgeon.  No 
population estimate has been made that would satisfy the recovery criteria of evaluating a change 
from baseline within statistically valid limits over a three to five year period or an assessment to 
determine if the average rate of natural recruitment is at least equal to the average mortality rate 
over a 12-year period.  The demographic recovery criteria in the 1995 Recovery Plan relied upon 
catch-unit-effort (CPUE) data, which has proven too variable to serve as a practical monitoring 
metric.  Demographic parameters estimated from mark-recapture studies appear better suited for 
this purpose.  Using the mark-recapture data, general estimates of population size can be 
calculated.  Although variable, most populations appear relatively stable with a few exceptions 
(Appendix A).  The number of Gulf sturgeon in the Escambia River system may have recently 
declined due to hurricane impacts, and the Suwannee River population appears to be slowly 
increasing.  Due to lack of research since Hurricanes Ivan and Katrina, no data are available to 
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determine the current size of the Gulf sturgeon populations within the Pearl and Pascagoula 
Rivers.   
 
Research on Gulf sturgeon population characteristics in the past 5 years has been limited to the 
eastern five populations.  The FWS Panama City Field Office has annually monitored one or 
more of the four Florida Panhandle rivers (Escambia, Yellow, Choctawhatchee, and 
Apalachicola) since 2003 (fiscal year annual reports USFWS 2003-2008).  USGS researchers 
completed the first assessment of the Yellow River population (Berg 2004, Berg et al. 2007). 
Advances in modeling population dynamics have been made, especially for the Apalachicola and 
Suwannee River populations (Flowers 2008, Pine and Martell 2009). 
 
Results of surveys to assess abundance of Gulf sturgeon within the 7 river drainages with known 
reproducing populations are summarized in Appendix A.  Estimates listed refer to numbers of 
individuals greater than a specified size, which varies depending on sampling gear, and in some 
cases, to numbers of individuals that use a particular portion of the river (e.g., a summer holding 
area or one migratory pathway among several).  Therefore, the estimates are not a reliable source 
to determine trends as frequently studies and years are not directly comparable due to key 
differences in methods and assumptions.  Multiple estimates for a single year and river result 
from the application of multiple models or represent updated results incorporating additional 
data.  Recently, new studies have been initiated in the western range of the species (Pearl and 
Pascagoula Rivers), but results are not yet available for this review. 
 
Mark-recapture studies have confirmed the general fidelity of individual Gulf sturgeon returning 
to particular rivers (NOAA and USFWS 2003), presumably their natal rivers.  Gulf sturgeon 
reproduction is not known to currently occur in several basins (e.g., Mobile Basin) where it most 
likely occurred historically.  A recent survey collected two Gulf sturgeon in Mobile Bay near 
Fairhope, AL (Mettee et al. 2009) after intensive netting.  In addition to slowly recolonizing its 
former range, insights have emerged from population models in recent years suggesting that Gulf 
sturgeon life history characteristics also render the species slow to recover in abundance within 
its current range.  Working with data from the Suwannee River population, Pine et al. (2001) 
identified three parameters (i.e., egg-to-age-1 mortality, the percentage of females that spawn 
annually, and adult mortality) as those most sensitive in determining the trajectory of population 
size.  Pine et al. (2001) predicted that slight increases in estimated annual adult mortality (from 
16% to 20%) would shift the population from an increasing trend into a decline.  Flowers (2008) 
used an age-structured model to conclude that the Apalachicola population is probably slowly 
recovering, but still needs many years before returning to anywhere near its pre-exploitation 
abundance.  Sulak (2008 Gulf sturgeon workshop) reported an analysis of mark-recapture data 
for the Suwannee River that suggests this population is regaining a semblance of its pre-
exploitation age structure, with a shift from 10% mature individuals in 1996 to 40%  in 2007.   
 
Given the variety in methods, Gulf sturgeon population estimates are relatively imprecise, with more 
than half of the confidence intervals reported (Appendix A) exceeding 65% of the value reported in the 
third column.  This is perhaps owing to the low capture/recapture probabilities associated with sampling 
this species, which was estimated to be < 10% using closed-system models by Zehfuss et al. (1999), 
although another researcher argues that recapture rates for Gulf sturgeon are consistently high (K. Sulak, 
USGS, peer review comments on draft of this document).  Although the trends may not be statistically 
significant, these surveys indicate a roughly stable or a slowly increasing trend in number of individuals 
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at a riverine population scale.  It is not necessary in this review to compare and contrast the methods of 
these various studies; however, the many differences suggest a need to standardize data reporting so that 
a clearer picture of range-wide status becomes possible.  Along similar lines, an online reference 
database including tag numbers and telemetry frequencies for all researchers would facilitate the rapid 
recognition of inter-river movements and the rapid notification of interception. 
 
Flowers (2008) describes the rapid decline in Gulf sturgeon landings as likely reflective of rapid 
erosion of the population age-structure of the large, older, highly fecund individuals being 
removed which led to a rapid change in the age-structure of the population and thereby reducing 
annual reproductive output and population recovery.  Using several formulations (varying key 
input parameters, such as annual natural mortality) of an age-structured mark-recapture model 
(ASMR), Pine and Martell (2009) analyzed all available Gulf sturgeon sampling data collected 
since the late 1970’s for the Apalachicola and Suwannee Rivers.  For the Apalachicola River 
data, the models generally estimated population sizes (age 1+ Gulf sturgeon) of less than 500 
individuals in the early 1980’s, which increased to about 2,000 fish in 2005.  These estimates are 
substantially higher than for other non-age-structured models.  This is partly because estimates 
from Pine and Martell (2009) include younger age-classes than those included in Zehfuss et al. 
(1999).  Despite key differences in input data and model assumptions, a general trend of 
gradually increasing abundance is apparent in the Apalachicola River.  Similarly, for the 
Suwannee River data, the ASMR models estimated abundance in the early 1980’s of about 3,000 
age 1+ sturgeon, increasing to about 10,000 in 2004.  These estimates are higher than the 
abundance estimates from Chapman or Sulak, for similar reasons as in the Apalachicola River 
analyses.  Pine et al. (2001) found a positive population growth of about 5% annually for adults 
within the Suwannee River Gulf sturgeon population, and therefore in number to about 10,000 
individuals in 2004.   

 
2.3.1.3. Taxonomic classification or changes in nomenclature 
 
No changes. 
 
2.3.1.4. Spatial distribution, trends in spatial distribution 
 
Historically, Gulf sturgeon occurred from the Mississippi River east to Tampa Bay.  Sporadic 
occurrences were recorded as far west as the Rio Grande River in Texas and Mexico, and as far 
east and south as Florida Bay (Wooley and Creteau 1985, Reynolds 1993).  The sub-species’ 
present range extends from Lake Pontchartrain and the Pearl River system in Louisiana and 
Mississippi respectively, east to the Suwannee River in Florida.  The species is anadromous:  
feeding in the winter months in the marine waters of the Gulf of Mexico including bays and 
estuaries, migrating in the spring up freshwater rivers to spawn on hard substrates, and then 
spending summers in the lower rivers before emigrating back out into estuarine/marine waters in 
the fall. 
 
Researchers have conducted telemetry studies in all seven river systems.  These studies have 
substantially advanced our understanding of Gulf sturgeon locations during their migrations 
between riverine, estuarine, and marine habitats.  Gulf sturgeon travel great distances to use 
specific areas for spawning in the spring, for “holding” in the summer and fall, and for feeding in 
the winter.  With the deployment of fixed-location telemetry receivers in the estuarine and 

 12



marine environments, a picture of the behavior of age 3+ Gulf sturgeon is emerging of individual 
fish traveling relatively quickly between areas where they spend an extended period of time 
(Edwards et al. 2003, Edwards et al. 2007, Randall 2008).  To date, published research directed 
at age 0-2 individuals has been limited to the Suwannee River population by Sulak and Clugston 
(1998 and 1999).  Young-of-year (YOY) individuals have been found to disperse widely 
downstream of spawning sites, while sometimes traveling upstream of known spawning sites 
(Clugston et al. 1995, Sulak and Clugston 1999), and eventually arriving in estuarine feeding 
areas in winter months.   
 
Sub-adult and adult Gulf sturgeon overwintering in Choctawhatchee Bay were generally found to 
occupy the sandy shoreline habitat at depths of 2-3 m (Fox et al 2001, Parauka et al 2001). 
 
The 1995 Recovery Plan devotes a paragraph to the possible importance of springs and other 
cool water refugia to Gulf sturgeon within the riverine environment.  Sulak et al. (2007) 
examined temperature, prey availability, and summer movements of Gulf sturgeon in the 
Suwannee River and concluded that temperature and prey availability did not explain Gulf 
sturgeon selection of summer holding areas.  Hightower et al. (2002) also found that water 
temperatures in holding areas where Gulf sturgeon were repeatedly found in the Choctawhatchee 
River were similar to temperatures where sturgeon were only occasionally found elsewhere in 
the river.  While the factor responsible for concentrating Gulf sturgeon within small areas is 
unknown, it may be refuge from high-velocity currents.   
 
Many researchers have improved our knowledge of sturgeon movement and habitat use.  
Rogillio et al. (2007) and Ross et al. (2009) both documented use of barrier-island passes in 
Mississippi Sound and the Chandeleur Islands for winter feeding.  Spawning and associated 
movement patterns in the Pascagoula River were described by Heise et al. (2004, 2005).  The 
FWS discovered near-shore areas of concentrated feeding activity for adults from multiple 
riverine systems in the waters near Tyndall Air Force Base/Panama City Beach , FL, and 
Perdido, FL to Gulf Shores, AL (USFWS 2002, 2003, 2004, 2005, and 2006).  Spawning sites 
were verified by egg collection on the Apalachicola River, FL (USFWS 2006a, Pine et al. 2006, 
Scollan and Parauka 2008), and the Yellow River, FL (Kreiser et al. 2008).  Juvenile movements 
in the Apalachicola River, and Apalachicola Bay, FL were traced by Randall (2008).  In June 
2009, the U.S. Army Corps of Engineers (Corps) collected three YOY Gulf sturgeon in the 
Brothers River, a tributary to the Apalachicola River (P. Kirk, USCOE, pers. com.).  Adult Gulf 
sturgeon were observed in a previously unreported tributary, the Withlacoochee River, FL 
(Suwannee River tributary), in the fall of 2005 (E. Nagid, FFWC, November 2005 Gulf sturgeon 
Workshop) and in May 2006 (G. Warren, FFWC Apalachicola, pers. com.).  Trophic habitat in 
the estuary of the Suwannee River, FL was described by Sulak et al. (2009).  Juveniles 
(estimated age 8-9 months) were collected in the Santa Fe River, FL in December 2006 (Flowers 
and Pine 2008); this observation is significant, because the Santa Fe is not known to support 
spawning and it is not known if the juveniles were spawned there or searching for habitat.  
Additional information was gained on feeding habits and movements in the estuary of the 
Suwannee River, FL (Harris 2003, Harris et al. 2005).  Parkyn et al. (2007) described overall 
seasonal movements in the Suwannee River, FL drainage. 

 
Reproducing populations continue to be evident in seven river systems.  At a riverine scale, no 
estimate of the number of Gulf sturgeon has been calculated that would satisfy the recovery 
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criteria to consider a change from the threatened listing status.  Most population estimates have a 
high degree of statistical uncertainty (i.e., large confidence intervals) and many do not provide 
data over the three to five year period required to determine if the average rate of natural 
recruitment is at least equal to the average mortality rate over a 12-year period.  Further, the 
demographic recovery criteria in the 1995 Recovery Plan relied upon catch-unit-effort (CPUE) 
data, which has proven too variable to serve as a practical monitoring metric.  The Services 
believe that demographic parameters estimated from mark-recapture studies appear better suited 
for this purpose as general estimates of population size can be made.  Although population size 
of Gulf sturgeon is variable across their range, most populations appear to be relatively stable in 
number (Appendix A). 
   
2.3.2. ESA Definitions/Listing Determinations 
 
The ESA provides the following definitions: 
 
“endangered species” is defined as “any species which is in danger of extinction throughout all 
or a significant portion of its range.” 
 
“threatened species” is defined as “any species which is likely to become an endangered species 
within the foreseeable future throughout all or a significant portion of its range.” 
 
The process for determining whether a species (as defined above) should be listed is 
based upon the best available scientific and commercial information. The status is 
determined from an assessment of factors specified in section 4 (a)(1) of the ESA that 
may be contributing to decline, including: 
(A) The present or threatened destruction, modification, or curtailment of its habitat or range; 
(B) Overutilization for commercial, recreational, scientific, or educational purposes; 
(C) Disease or predation; 
(D) Inadequacy of existing regulatory mechanisms; or 
(E) Other natural or manmade factors affecting the continued existence of the species. 
 
Based on the information in the preceding section, the Services believe the Gulf sturgeon 
continues to meet the definition of a threatened species given:  1)  the highly variable abundance 
estimates limited to riverine populations in the east of the sub-species’ range, coupled with the 
unknown status of western populations; 2)  results of population modeling that indicate slight 
increases in annual mortality would quickly shift trends from increasing to decreasing; 3)  the 
unknown age-structure of all but two populations;  4)  their long-lived, slow growing and late 
maturing life history characteristics; and 5) unknown population bottlenecks and overwintering 
habitats.    
 
The best available information does not indicate that Gulf sturgeon are currently in danger of 
extinction.  The geographic range of the species is not known to have been truncated.  Seven 
riverine systems continue to have evidence of reproducing populations.  New information shows 
a roughly stable or slightly increasing population trend in the eastern (Florida) systems; however, 
population size and structure of some populations, particularly in the western part of the range, is 
unknown due to lack of recent survey.   
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2.3.3. Five-Factor Analysis 
 
Under each factor, we note the impacts and threats that were analyzed in the 1991 listing rule, 
followed by observations about new threats and progress at relieving threats. 
 
2.3.3.1. Present or threatened destruction, modification or curtailment of its habitat or 

range 
 
The 1991 listing rule cited the following impacts and threats: 

 
 Dams on the Pearl, Alabama, and Apalachicola rivers; also on the North Bay 

arm of St. Andrews Bay. 
 Channel improvement and maintenance activities:  dredging and de-snagging. 
 Water quality degradation. 
 Contaminants. 
 

New observations: 
 

2.3.3.2. Habitat – dams 
 
All of the dams noted in the listing rule continue to block passage of Gulf sturgeon to historical 
spawning habitats and thus either reduce the amount of available spawning habitat or entirely 
impede access to it.  Since Gulf sturgeon were listed, several new dams have been proposed on 
rivers that support Gulf sturgeon (Table 1).  Effects of these dams on Gulf sturgeon and their 
habitat continues to be investigated as well as potential mitigating factors, including assessing 
the effects of dam operations, on downstream habitats. A short summary of these efforts follows. 
 
Biologists from Clemson University, Georgia Department of Natural Resources, FWS, NMFS, 
and the Corps are investigating the feasibility of fish passage at Jim Woodruff Lock and Dam on 
the Apalachicola River (Isely et al. 2005 – workshop presentation).  While Gulf sturgeon do not 
appear to enter the lock, Alabama shad and striped bass have utilized the lock to pass upstream.  
At this time, it is still unclear whether upstream sturgeon passage through the lock is feasible and 
if passage would result in a conservation benefit to the Gulf sturgeon.  A study using hatchery-
reared Gulf sturgeon tagged and released above the Dam  into Lake Seminole found that some 
fish passed downstream into the Apalachicola River, possibly through the navigation lock, while 
others remained in the reservoir (Weller 2002).  None of the tagged fish were observed to travel 
upstream to areas of potential spawning habitats. 
 
Two dams, Pools Bluff and Bogue Chitto Sills, also impact Gulf sturgeon movements in the 
Pearl River drainage.  Upstream passage is likely possible over these structures during some flow 
conditions, but the extent to which passage occurs is still unknown.  New studies to survey the 
Pearl River for Gulf sturgeon and track movements began in summer 2009 (S. Bolden, NMFS, 
pers. com).  
 
The effects on Gulf sturgeon from the Corps’ operation of Federal dams and reservoirs in the 
Apalachicola River basin were assessed in recent biological opinions (USFWS 2006a, 2007, and 
2008).  The latest of these opinions concluded that some lethal take of Gulf sturgeon eggs or 
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larvae could occur under certain circumstances of rapidly declining river stages during the 
spawning season.  Based on further analysis of flow records and operational practices, the Corps 
determined that it appears feasible to operate the system in a manner that would avoid take of 
eggs and larvae in most, if not all, circumstances (USACE 2009).  Flowers et al. (in press) 
examined the possibility of reduced recruitment associated with low flows in the Apalachicola 
River system and suggested that decreased spawning habitat availability could prolong 
population recovery or reduce population viability. 
 
Except for the proposed dams on the Pearl River and the Yellow River, the dams listed in Table 
1 would be constructed upstream of both designated Gulf sturgeon critical habitat and areas 
known to be inhabited by Gulf sturgeon.  However, if constructed these dams/reservoirs could 
alter flow, channel morphology, and water quality well downstream and within designated 
critical habitat.     

 
Table 1.  Summary of dams proposed within the geographic range of the Gulf sturgeon by river 

drainage. 
Drainage Basin State Stream Notes 

 
Pearl MS Mainstem Proposed LeFleur Lakes reservoir near Jackson, 

MS, in vicinity of possible sturgeon spawning 
area. 

Escambia/Conecuh AL Murder Creek Proposed reservoir site is on a tributary that joins 
the Conecuh River near a known summer resting 
area for sturgeon. 

Escambia/Conecuh AL Big Escambia Creek Proposed reservoir site is on a tributary that joins 
the Escambia River near the FL/AL border. 

Choctawhatchee AL Little 
Choctawhatchee 
River 

Proposed reservoir site is on a tributary that joins 
the Choctawhatchee River upstream of known 
spawning sites. 

Yellow FL Mainstem Feasibility study completed by Corps for proposed 
site near Milligan, FL.  Dam would impede 
passage to known spawning site upstream in AL. 

Apalachicola GA Various There have been various proposals for new water 
supply reservoirs, all upstream of the Jim 
Woodruff Dam on the FL/GA border. 

 
In summary, access to historic Gulf sturgeon spawning habitat continues to be blocked by 
existing dams and the ongoing operations of these dams also effect downstream habitat.  Several 
new dams are being proposed that would increase these threats to the Gulf sturgeon and its 
habitat.  Dams continue to impede access to upstream spawning areas, and continue to adversely 
affect downstream habitat including both spawning and foraging areas.   
 
2.3.3.3. Habitat – dredging 

 
Riverine, estuarine, and coastal navigation channels are often dredged to support commercial 
shipping and recreational boating.  Dredging activities can pose significant impacts to aquatic 
ecosystems by:  1) direct removal/burial of organisms; 2) turbidity/siltation effects; 3) 
contaminant re-suspension; 4) noise/disturbance; 5) alterations to hydrodynamic regime and 
physical habitat; and 6) loss of riparian habitat (Chytalo 1996, Winger et al. 2000).  The direct 
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lethal effects to Gulf sturgeon resulting from interaction with dredges is discussed later in 
Section 2.3.3.12.    

 
Dredging operations may also destroy benthic feeding areas, disrupt spawning migrations, and 
re-suspend fine sediments causing siltation over required substrate in spawning habitat.  Because 
Gulf sturgeon are benthic omnivores, the modification of the benthos affects the quality, 
quantity, and availability of prey.   
 
Maintenance dredging for the navigation channel on the Apalachicola River last occurred in 
2001.  Although the channel is still authorized as a Federal navigation project, the State of 
Florida denied the Corps’ application for water quality certification in 2005 (letter dated October 
11, 2005 from FDEP Secretary Colleen Castille to Curtis Flakes, USACE).  It appears unlikely 
that periodic or routine dredging in the inland waterway would resume in the foreseeable future. 
However, occasional maintenance dredging near the mouth of the Apalachicola River still occurs 
for that segment, which is part of the Gulf Intra-Coastal Waterway.   

 
Maintenance dredging occurs regularly in numerous navigation channels that traverse the bays, 
passes, and river mouths of all seven river drainages that are used by Gulf sturgeon.  Most of this 
dredging occurs within designated Gulf sturgeon critical habitat and may modify foraging habitat 
as well as causing injury or killing Gulf sturgeon.   
 
In summary. dredging and disposal to maintain navigation channels, and removal of sediments 
for beach renourishment occurs frequently and throughout the range of the Gulf sturgeon and 
within designated Gulf sturgeon habitat annually.  This activity has, and continues to threaten the 
species and affect its designated critical habitat. 
 
2.3.3.4. Habitat – point and non-point discharges 
 
Evaluations of water and sediment quality in Gulf Sturgeon habitat on the northern Gulf of 
Mexico coast, have consistently shown elevated pollutant loading. This has been observed in 
both tidal coastal rivers of the type that the sturgeon use in the spring and summer (Hemming et 
al. 2006, 2008).  Perhaps better understood is the widespread contamination throughout the 
overwintering feeding habitat of the Gulf sturgeon (Brim 1998, 2000, NWFWMD 1997, 1998, 
2000, 2002, Hemming 2002, 2003a, 2003b, 2004, 2007).  Although the specific effects of these 
widely varied pollutants on sturgeon in their various life stages is not clearly understood, there is 
ample evidence summarized below to show potential deleterious effects to Gulf sturgeon and 
their habitat. 

 
Sulak et al. (2004) suggest that successful egg fertilization for Gulf sturgeon may require a 
relatively narrow range of pH and calcium ion concentration.  These parameters vary 
substantially along the length of the Suwannee River.  Egg and larval development are also 
vulnerable to various forms of pollution and other water quality parameters (e.g., temperature, 
dissolved oxygen (DO)). 

 
Potential threats to Gulf sturgeon critical habitat were documented in the upper Choctawhatchee 
and lower Pea Rivers (Popp and Parauka 2004, Newberry and Parauka in press).  Potential 
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habitat threats were identified based on degraded habitat characteristics, such as erosion, riparian 
condition, presence of unpaved roads, and presence of agriculture. 

 
Pollution from industrial, agricultural, and municipal activities is believed responsible for a suite 
of physical, behavioral, and physiological impacts to sturgeon worldwide (Karpinsky 1992, 
Barannikova 1995, Barannikova et al. 1995, Khodorevskaya et al. 1997, Bickham et al. 1998, 
Khodorevskaya and Krasikov 1999, Billard and Lecointre 2001, Kajiwara et al. 2003, Agusa et 
al. 2004).  Although little is known about contaminant effects on Gulf Sturgeon, a review 
estimating potential reactions has been performed (Berg 2006).  It was found that loss of habitat 
associated with pollution and contamination has been documented for sturgeon species (Verina 
and Peseridi 1979, Shagaeva et al. 1993, Barannikova et al. 1995).  Specific impacts of pollution 
and contamination on sturgeon have been identified to include muscle atrophy, abnormality of 
gonad, sperm and egg development, morphogenesis of organs, tumors, and disruption of 
hormone production (Graham 1981, Altuf’yev et al. 1992, Dovel et al. 1992, Georgi 1993; 
Romanov and Sheveleva 1993, Heath 1995, Khodorevskaya et al. 1997, Kruse and Scarnecchia 
2002).  The extreme of this situation can be observed in the Caspian Sea, likely the most polluted 
sturgeon habitat in the world.  Researchers there have suggested that nearly 90% of sturgeon 
suffer from organ pathologies and decreased physiological condition associated with sub-lethal 
levels of pollution (Veshchev 1995, Akimova and Ruban 1996, Luk’yanenko et al. 1999, 
Kajiwara et al. 2003).  In addition, nearly 20% of the female sturgeon experience some impact to 
egg development.  Although there has been a reduction in pollution export into the Caspian Sea, 
the severity of past pollution and nature of the pollutants ensure their presence in the sediments, 
water column, and tissues of organisms will continue. 

 
More recently, pharmaceuticals and other endocrinologically active chemicals have been found 
in fresh and marine waters at effective concentrations (reviewed in Fent et al. 2006).  These 
compounds enter the aquatic environment via wastewater treatment plants, agricultural facilities, 
and farm runoff (Folmar et al. 1996, Culp et al. 2000, Wildhaber et al. 2000, Wallin et al. 2002).  
These products are the source of both natural and synthetic substances including, but not limited 
to, polychlorinated biphenyls, phthalates, pesticides, heavy metals, alkylphenols, polycyclic 
aromatic hydrocarbons, 17β-estradiol, 17α-ethinylestradiol, and bisphenol A (Pait and Nelson 
2002, Aguayo et al. 2004, Nakada et al. 2004, Iwanowicz et al. 2009, Björkblom et al. 2009).  
The impact of these exposures on Gulf sturgeon is unknown, but other species of fish are 
affected in rivers and streams.  For example, one major class of endocrine disrupting chemicals, 
estrogenic compounds, have been shown to affect the male to female sex ratio in fish in streams 
and rivers via decreased gonad development, physical feminization, and sex reversal (Folmar et 
al. 1996).  Settlement of these contaminants to the benthos may affect benthic foragers to a 
greater extent than pelagic foragers due to foraging strategies (Geldreich and Clarke 1966). 
 
Several characteristics of the Gulf sturgeon (i.e., long lifespan, extended residence in riverine 
and estuarine habitats, benthic predator) predispose the species to long-term and repeated 
exposure to environmental contamination and potential bioaccumulation of heavy metals and 
other toxicants.  Chemicals and metals such as chlordane, DDE, DDT, dieldrin, PCBs, cadmium, 
mercury, and selenium settle to the river bottom and are later incorporated into the food web as 
they are consumed by benthic feeders, such as sturgeon or macroinvertebrates.  Some of these 
compounds may affect physiological processes and impede the ability of a fish to withstand 
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stress, while simultaneously increasing the stress of the surrounding environment by reducing 
DO, altering pH, and altering other water quality properties.   

 
While laboratory results are not available for Gulf sturgeon, signs of stress observed in shortnose 
sturgeon exposed to low DO included reduced swimming and feeding activity coupled with 
increased ventilation frequency (Campbell and Goodman 2004).  Niklitschek (2001) observed 
that egestion levels for Atlantic and shortnose sturgeon juveniles increased significantly under 
hypoxia, indicating that consumed food was incompletely digested.  Behavioral studies indicate 
that Atlantic and shortnose sturgeon are quite sensitive to ambient conditions of oxygen and 
temperature:  in choice experiments juvenile sturgeons consistently selected nomoxic over 
hypoxic conditions (Niklitschek 2001).  Beyond escape or avoidance, sturgeons respond to 
hypoxia through increased ventilation, increased surfacing (to ventilate relatively oxygen-rich 
surficial water), and decreased swimming and routine metabolism (Nonnette et al. 1993, Crocker 
and Cech 1997, Secor and Gunderson 1998, Niklitschek 2001).   

 
The majority of published data regarding contaminants and sturgeon health are limited to reports 
of tissue concentration levels.  While these data are useful and allow for comparison between 
individuals, species, and regions, they do not allow researchers to understand the impacts of the 
concentrations.  There is expectation that Gulf sturgeon are being negatively impacted by organic 
and inorganic pollutants given high concentration levels (Berg 2006).  Gulf sturgeon collected 
from a number of rivers between 1985 and 1991 were analyzed for pesticides and heavy metals 
(Bateman and Brim 1994); concentrations of arsenic, mercury, DDT metabolites, toxaphene, 
polycyclic aromatic hydrocarbons, and aliphatic hydrocarbons were sufficiently high to warrant 
concern.  More recently, 20 juvenile Gulf sturgeon from the Suwannee River, FL, exhibited an 
increase in metals concentrations with an increase in individual length (Alam et al. 2000). 

 
Federal and state water quality standards are protective of most taxa in many habitats.    
However, impacts of reduced water quality continue to be realized at species-specific, and  
habitat-specific scales and magnification through the trophic levels continues to be assessed.  
The result is that current water quality standards are not always protective of federally listed 
species (Augsburger et al. 2003, Augsburger et al. 2007).  To compound the issue, many 
previously identified water quality problems as realized through violation of state water quality 
standards  are addressed through the necessarily slow and deliberate process of regulated point, 
and non-point source, pollutant load reductions (Total Maximum Daily Loads, TMDLs) for 
chemicals that have specific quality criteria.  Because there are thousands of chemicals 
interacting in our natural environment, many of them of human design, many do not have 
Federal or state water quality standards associated with them.  Further, effects of most of these 
chemicals on the Gulf sturgeon or other protected species are poorly understood.  For these 
reasons point and non-point discharges to the Gulf sturgeon’s habitat continue to be a threat. 

 
2.3.3.5. Habitat – climate change 

 
Climate change has potential implications for the status of the Gulf sturgeon through alteration of 
its habitat.  The Intergovernmental Panel on Climate Change (IPCC 2007) concluded that it is 
very likely that heat waves, heat extremes, and heavy precipitation events over land will increase 
during this century. Warmer water, sea level rise and higher salinity levels could lead to 
accelerated changes in habitats utilized by Gulf sturgeon.  Saltwater intrusion into freshwater 
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systems could negatively impact freshwater fish and wildlife habitat (FWC 2009) resulting in 
more saline inland waters that may eventually lead to major changes in inland water ecosystems 
and a reduction in the amount of available freshwater.  Changes in water temperature may alter 
the growth and life history of fishes, and even moderate changes can make a difference in 
distribution and number (FWC 2009).  Freshwater habitats can be stressed by changes in both 
water quality and levels because of anticipated extreme weather periods as mean precipitation is 
expected to decrease along with an increase in precipitation intensity.  Both droughts and floods 
could become more frequent and more severe, which would affect river flow, water temperature, 
water quality, channel morphology, estuarine salinity regimes, and many other habitat features 
important to the conservation of Gulf sturgeon.  
 
A rise in water temperature may create conditions suitable for invasive and exotic species.  
Higher water temperatures combined with increased nutrients from storm runoff may also result 
in increased invasive submerged and emergent water plants and phytoplankton which are the 
foundation of the food chain (FWC 2009).  New species of freshwater fishes may become 
established with warmer water temperatures (FWC 2009).  The rate that climate change and 
corollary impacts are occurring may outpace the ability of the Gulf sturgeon to adapt given its 
limited geographic distribution and low dispersal rate.   

 
2.3.3.6. Overutilization for commercial, recreational, scientific, or educational purposes 
 
All directed fisheries of Gulf sturgeon have been closed since 1972 in Alabama, 1974 in 
Mississippi, 1984 in Florida, and 1990 in Louisiana (USFWS 1995).  Overutilization due to 
directed harvest is no longer a threat.  Although confirmed reports are rare, it is still a common 
opinion among Gulf sturgeon researchers that possibly significant Gulf sturgeon mortality occurs 
as bycatch in fisheries directed at other species.  Berg et al. (2004) noted finding a dead juvenile 
Gulf sturgeon on a trot line in the Blackwater River.  We discuss the bycatch issue in greater 
detail under section 2.3.2.8 as a regulatory issue.   

 
2.3.3.7. Disease or predation 
 
No additional information regarding the threat of disease or predation is available.  
 
2.3.3.8. Inadequacy of existing regulatory mechanisms 

 
Direct take of Gulf sturgeon is still prohibited in all four states within the current range of the 
species.  However, fisheries directed at other species that employ various trawling and 
entanglement gear in areas that sturgeon regularly occupy pose a risk of incidental bycatch.  One 
such fishery is directed at gars (family Lepisosteidae) in southeast Louisiana, where Gulf 
sturgeon mortality in entanglement gear has been observed (D. Walther, USFWS, pers. comm.).  
Louisiana Wildlife and Fisheries Commission staff proposed a ban on commercial netting 
freshwater areas of southeast Louisiana (the Florida Parishes which include East Baton Rouge, 
East Feliciana, West Feliciana, Livingston, St. Helena, St. Tammany, Tangipahoa, and 
Washington ) in September 2006.  The ban was intended to reduce the incidental bycatch of Gulf 
sturgeon.  The resolution was not adopted.   
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Relocation trawling associated mostly with channel dredging and beach nourishment projects, 
which was initially intended to remove sea turtles in close proximity to dredges, has successfully 
moved several Gulf sturgeon in recent years.  Between January 2005 and April 2006 relocation 
trawling captured and successfully moved two Gulf sturgeon near Mobile Bay, AL:  5 near Gulf 
Shores, AL, 1 near Destin, FL, and 8 near Panama City Beach, FL.  These captures in near-shore 
waters illustrate the relative vulnerability of Gulf sturgeon to incidental bycatch in fisheries that 
use trawls.  Bycatch in shrimp trawls has been documented but has likely been mitigated by sea 
turtle and fish excluder devices.  However, informal conversations with shrimpers suggest that 
Gulf sturgeon are commonly encountered in Choctawhatchee Bay during nocturnal commercial 
fishing (D. Fox. Delaware State Univ., pers. com.). 

 
Amendment Three of the Florida Constitution, known as the net ban, was approved by voter 
referendum in November 1994 and implemented in July 1995.  The amendment was 
implemented in July 1995 and made unlawful the use of entangling nets (i.e., gill and trammel 
nets) in Florida waters.  Other forms of nets (i.e., seines, cast nets, and trawls) were restricted, 
but not totally eliminated.  For example, these types of nets could be used only if the total area of 
net mesh did not exceed 500 square feet.  Implementation of the net ban has likely benefited 
sturgeon as they are residents of near-shore waters during much of their life span.   

 
Florida’s net ban has likely benefited or accelerated Gulf sturgeon recovery.  Gulf sturgeon 
commonly occupy estuarine and coastal habitats where entangling gear was commonly used. 
Capture of small Gulf sturgeon in mullet gill nets was documented by state fisheries biologists in 
the Suwannee River fishery in the early 1970s.  Large mesh gill nets and runaround gill nets 
were the fisheries gear of choice in historic Gulf sturgeon commercial fisheries.  Absence of this 
gear in Florida eliminates it as a potential source of mortality of Gulf sturgeon.    

 
Although a number of steps have been taken to reduce the potential for Gulf sturgeon to be 
incidentally caught by anglers or commercial operations, existing regulatory mechanisms are 
inadequate to prevent take of adult Gulf sturgeon due to fishing bycatch.  Because the loss of a 
few reproducing adults directly affects population size and growth, inadequately regulated 
bycatch continues to be a threat. 

 
2.3.3.9. Other natural or manmade factors affecting its continued existence 
 
The 1991 listing rule cited the following impacts and continuing threats: 
 

 Life history characteristics make the species slow to recolonize areas from which 
extirpated. 
 Threat of hybridization with white sturgeon (A. transmontanus). 
 

2.3.3.10. Life history characteristics and population growth 
 

As described in Section 2.3.1.2, all new data support the previous conclusion that Gulf sturgeon 
are slow to recolonize areas where it was formerly found such as the Mobile River system.  In 
addition, population growth has been shown to be very slow.  Sulak (2008 Gulf sturgeon 
workshop) reported that it has taken nearly 100 years for the  Suwannee River population to 
regain a semblance of its age structure prior to exploitation (early 1900’s), with a shift from 10% 
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mature individuals in 1996 to 40%  in 2007.  However, recent population models for the 
Suwannee River population (Pine et al. 2001) predicted that slight increases in estimated annual 
adult mortality (from 16% to 20%) would shift the population from an increasing trend into a 
decline. Using an age-structured model, (Flowers 2008) concluded that the Apalachicola River 
population is probably slowly recovering, but will take in excess of 100 years from the time of 
fishery closure to reach is pre-exploitation abundance.  Although we are learning more about the 
population structure, there continues to be a number of uncertainties requiring additional 
research.  
 
2.3.3.11. Dredging 

 
Hydraulic dredges (e.g., hopper) can lethally harm sturgeon directly by entraining sturgeon in 
dredge drag arms and impeller pumps.  Mechanical dredges have also been documented to kill 
shortnose, Atlantic, and Gulf sturgeon (Dickerson 2005).  Potential impacts from hydraulic 
dredge operations may be avoided by imposing work restrictions during sensitive time periods 
(i.e., spawning, migration, staging, feeding) when sturgeon are most vulnerable to mortalities 
from dredging activity.  When possible, it is best to schedule dredging when sturgeon are not 
likely to be in the project area. 

 
Dickerson (2005) summarized observed takings of 24 sturgeon from dredging activities 
conducted by the Corps and observed between 1990 and 2005 (2 Gulf; 11 shortnose; and 11 
Atlantic).  Of the three types of dredges included (hopper, clam and pipeline) in the report, 
hopper dredges captured the most sturgeon.  Notably, reports include only those limited trips 
when an observer was on board to document capture and does not include sturgeon purposefully 
removed from the project area prior to dredging activities.    
 
To reduce take of listed species, relocation trawling may be utilized to capture and move sea 
turtles and sturgeon.  In relocation trawling, a boat equipped with nets precedes the dredge to 
capture sturgeon and sea turtles and then releases the animals out of the dredge pathway, thus 
avoiding lethal take.  Relocation trawling has been successful and routinely moves sturgeon in 
the Gulf of Mexico.  Seasonal in-water work periods, when the species is absent from the project 
area, also assists in reducing incidental take.  
 
2.3.3.12. Hurricanes 
 
Mortality of Gulf sturgeon as a result of hurricanes has occurred in the Escambia River following 
Hurricane Ivan in 2004 (USFWS 2005) and in the northern Gulf of Mexico following Hurricane 
Katrina in 2005.  The impacts of Katrina to the population in the Pearl River are largely 
unknown, because few large sturgeon have been intercepted post-hurricane in the Pearl River, 
but it is thought many were killed (T. Ruth, LADFW, pers. com.).  Reports from conservation 
officers on rescue and recovery in Pascagoula the first few days after Katrina reported at least 
eight dead Gulf sturgeon (Mike Beiser, MSDEQ, pers. com.). 

 
2.3.3.13. Collisions with boats 

 
Collisions between jumping Gulf sturgeon and fast-moving boats on the Suwannee River and 
elsewhere are a relatively recent and new source of sturgeon mortality and pose a serious public 
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safety issue as well.  The FFWC reported that in 2006, nine people were injured by direct strikes 
and two were injured after swerving to avoid a jumping Gulf sturgeon while boating on the 
Suwannee River.  Nine people were also involved in incidents with jumping sturgeon during 
2007, including a fatal incident:  two people were ejected from their boat while turning abruptly 
to avoid a jumping sturgeon and one subsequently drowned.  FFWC documented three collisions 
in the Suwannee River in 2008, and one incident as of this writing in 2009.  As a result of these 
incidents, FFWC now maintains a public awareness campaign about the risk to the boating 
public with the message “Go slow on the Suwannee.”  Placards have been posted and distributed 
along the Suwannee River in areas where Gulf sturgeon are frequently spotted jumping and in 
areas of high boat traffic.  Gulf sturgeon factsheets, large signs, and stickers provide life history 
information and warn boaters to proceed at slow speeds in the spring and summer.  USFWS, 
USGS, and NMFS have collaborated with FFWC in the information campaign to alert boaters to 
the collision hazard and urging slower speeds.   

 
The reason why sturgeon jump and expend energy is unknown; one hypothesis is that jumping is 
a form of group communication that serves to maintain group cohesion (Sulak et al. 2002).  
Edwards et al. (2007) note that sturgeon jump in marine waters as well. 

 
Ship strikes may be an emerging threat to Gulf sturgeon; ship strikes are a documented threat to 
Atlantic sturgeon (Assrt 2007).  FFWC personnel pulled a live juvenile Gulf sturgeon (< 1 m TL) 
with a partially severed tail from the Apalachicola River immediately following the passage of a 
barge tow at river mile 3.5 on September 29, 2004 (E. Lovestrand, pers. comm. 2004).  The 
individual died within an hour after being rescued. 

 
Public outreach and education is improving to alert boaters to slow down in areas where Gulf 
sturgeon are known to jump.  However, the number of boating trips has been and is likely to 
continue increasing.  Combined with the potential of extended droughts in the southeast that 
result in lowering the water level and subsequently concentrates both sturgeon and boaters into a 
smaller riverine cross-section, this threat is likely to increase.  Boating collisions along with the 
potential mortality of adult Gulf sturgeon will threaten the stability of these small populations. 

 
2.3.3.14. Red tide 

Red tide is the common name for a harmful algal bloom (HAB) of marine algae (Karenia brevis) 
that can make the ocean appear red or brown.  K. brevis is one of the first species ever reported 
to have caused a HAB and is principally distributed throughout the Gulf of Mexico, with 
occasional red tides in the mid- and south-Atlantic United States.  K. brevis naturally produces a 
brevetoxin that is absorbed directly across the gill membranes of fish or through ingestion of 
algal cells.  

While many HAB species are nontoxic to humans or small mammals, they can have significant 
effects on aquatic organisms.  Fish mortalities associated with K. brevis events are very common 
and widespread.  The mortalities affect hundreds of species during various stages of 
development.  Intoxication begins with binding of PbTx to specific receptor sites in fish 
excitable tissues (Baden and Mende 1982).  Signs of intoxication in fish include violent twisting 
and corkscrew swimming, defecation and regurgitation, pectoral fin paralysis, caudal fin 
curvature, loss of equilibrium, quiescence, vasodilation, and convulsions, culminating in death 
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due to respiratory failure.  Mortality typically occurs at concentrations of 2.5 x 105 K. brevis 
cells/L, which is often considered to be a lethal concentration.  However, it is known that fish 
can die at lower cell concentrations and can also apparently survive in much higher 
concentrations (at 3 million cells/L).  In some instances, mortality from red tide is not acute but 
may occur over a period of days or weeks of exposure to subacute toxin concentrations. 

Since the 1990’s the blooms of red tide have been increasing in frequency; the most recent 
outbreak occurred in 2007 and 2008.  Red tide was the probable cause of death for at least 20 
Gulf sturgeon in Choctawhatchee Bay in 1999 (USFWS 2000).  Dead and dying Gulf sturgeon 
were reported to the FWRI Fish Kill Hotline in January 2006 attributed to post-bloom exposure 
(http://research.myfwc.com/features).  More frequent or prolonged algal blooms may result from 
longer growing seasons predicted with climate change (FWC 2009).  Red tides will likely 
continue to increase in frequency.  Based on the best available information, toxins associated 
have likely killed Gulf sturgeon at both the juvenile and adult life stages.  Because the loss of a 
small number of reproducing adults can have a significant overall effect on the status and trend 
of the population red tide is a threat to the Gulf sturgeon. 

 
2.3.3.15. Aquaculture 

 
In 2001, Florida Department of Agriculture’s Division of Aquaculture (Department) established 
requirements for sturgeon aquaculture in the State.  An application and permitting procedure 
requires sturgeon aquaculture producers to adhere to best management practices (BMPs), as 
provided by Chapter 597, Florida Statutes.  Aquaculture producers obtain an aquaculture 
certificate of registration (http://www.floridaaquaculture.com).  Chapter 9 of the Statute 
describes BMPs for sturgeon culture acknowledging that sturgeon aquaculture is a high-risk 
effort that requires holding of sturgeon for five to eight years before product is available for 
market.  The manual also states that Florida sturgeon culture is currently limited to native 
Atlantic sturgeon and a few nonnative species.  The sturgeon BMPs were developed after the 
threats or risks of hybridization from aquaculture activities were assessed in a risk assessment 
workshop sponsored by the Department, FFWC, and Mote Marine Laboratory in April 2000.  
The sturgeon BMPs require site selection and facility design to prevent the escape of all life 
stages, reporting of imports, health and escape, and minimum standards for protecting and 
maintaining offsite water quality and wildlife habitat.  Failure to comply with the BMPs can 
result in a misdemeanor of the first degree, and is subject to a suspension or revocation of 
certification.  The Department may, in lieu of, or in addition to the suspension or revocation, 
impose on the violator an administrative fine in an amount not to exceed $1,000 per violation per 
day. 
 
Although BMPs have been issued for Florida, and the Department monitors farms with sturgeon 
onsite, the risk of hybridization and escapement still occurs.  The best screening of water pipes to 
ensure fish do not escape via irrigation systems does not guarantee that full containment, 
especially for fish of smaller sizes.  Effects of wind and rain associated with hurricanes and 
unusual weather events can cause overflow of tanks, impacts to irrigation systems, and result in 
unintended escape of fish.  The geographic location of many farms nearby streams and rivers 
would allow easy entry of farmed fish into sturgeon habitat.  As many farms use spring-fed wells 
as a their source for irrigation, sturgeon raised in farms have likely acclimated to local water 
temperatures and would presumably survive in local rivers.  While effects of intra-specific 
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competition between native and non-natives sturgeons are unknown, it is likely that habitat 
overlapping would occur as well as a potential for introduction of disease.  Other states within 
the geographic range of the Gulf sturgeon have not implemented similar licensing, monitoring or 
BMPs.   
 
Therefore, while Florida has issued BMPs and monitors sturgeon farms, the threat of 
introduction of captive fish into the wild, and potential hybridization continues.    

 
2.4. Synthesis 

 
In the 1995 Recovery Plan, recovery criteria were formulated anticipating the delineation of 
“management units” for delisting decisions.  While this concept pre-dates the Services’ 1996 
Distinct Population Segment (DPS) policy, it is consistent with the DPS policy and some 
evidence in this review could contribute to a DPS determination.  However, further evidence is 
necessary to establish the discreteness and significance of two or more river-based DPSs for the 
Gulf sturgeon.   

 
The demographic recovery criteria in the 1995 Recovery Plan relied upon catch-unit-effort 
(CPUE) data, which has proven too variable to serve as a practical monitoring metric.  
Demographic parameters estimated from mark-recapture studies appear better suited for this 
purpose.  Possible parameters to better estimate population status include total number of 
individuals, age structure (proportions of individuals in various age classes), sex ratio, genetic 
effective population size, and spawning success. 

 
Mortality rate is a critical aspect in any population.  Pine et al (2001) reported that Gulf sturgeon 
population models are especially sensitive to small increases in mortality affecting the 
populations.  Flowers (2008) describes the historic overexploitation of Gulf sturgeon led to a 
change in the age-structure of the populations that reduced annual reproductive output.  Given 
Gulf sturgeon life history characteristics such as long life, slow growth, and high age at maturity, 
restoration of the population age-structure will take many more years as characterized by Sulak 
for the Suwannee River.  Care should be taken to eliminate mortality from anthropogenic sources 
including indirect mortality from sampling programs, fishery bycatch, mortalities from dredging 
operations, point and non-point sources, and boater collisions. 

 
Abundance numbers (Appendix A) indicate a roughly stable or slightly increasing population 
trend over the last decade in the eastern river systems (Florida), with a much stronger increasing 
trend in the Suwannee River and a possible decline in the Escambia.  Populations in the western 
portion of the range (Mississippi and Louisiana) have never been nearly as abundant, and their 
current status is unknown as comprehensive surveys have not occurred in the past five years.  
The life history characteristics of the species make current status of all the future generations 
vulnerable to threats.  Any decline in population number would have chronic impacts and be 
realized via fewer progeny over many future generations.     

 
The 1995 Recovery Plan did not include measurable criteria relative to reducing the impacts of 
the five listing factors of the Act that are necessary to monitor progress towards recovery.  Data 
are not yet available to determine if population recovery is limited by factors affecting 
recruitment (e.g., spawning habitat quantity or quality), adult survival (e.g., incidental catch in 
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fisheries directed at other species), or the late-maturing, intermittent reproductive characteristics 
of the species.  It seems probable that riverine populations are being affected by various factors 
operating in concert and synergistically on a river-specific scale. 

 
Direct impacts to the Gulf sturgeon and its habitat continue to affect its continued existence through:  
1)  present or threatened destruction, modification or curtailment of its habitat or range; 2)  
inadequacy of existing regulatory mechanisms; and 3)  other natural or manmade factors.  These 
factors include impacts to habitats by dams, dredging, point and nonpoint discharges, climate change, 
bycatch, red tide, and collisions with boats.  Additional threats may include ship strikes and potential 
hybridization due accidental release of non-native sturgeon.  The juvenile stage of Gulf sturgeon life 
history is the least understood, and perhaps the most vulnerable as this cohort remains in the river for 
the first years of its life and is therefore exposed to most of the threats faced by the species and its 
habitat.  Further, the species long-lived, late-maturing, intermittent spawning characteristics make 
recovery a slow process.  This review has found that the current recovery criteria are not adequate.  
Therefore, we are not recommending reclassification.  
 
3. RESULTS 
 
3.1. Recommended Classification 
 
Based on the best available information, we believe that the Gulf sturgeon continues to meet the 
definition of a threatened species.  While some riverine populations (e.g., Suwannee and 
Choctawhatchee; see Appendix A) number in the thousands, abundance of most populations is in 
the hundreds.  Loss of a single year class could be catastrophic to some riverine populations with 
low abundance.  Further, while directed fisheries no long occur, many threats continue and new 
ones are arising.  New information should be available in the near future to better inform an 
analysis and review of the Gulf sturgeon relative to the DPS policy.   

 
3.2. New Recovery Priority Number 
 
No change (NMFS 8, USFWS 12). 

 
4. RECOMMENDATIONS FOR FUTURE ACTIONS 
 
4.1. Recovery Plan Updating 
 
We have preliminary information that may support an analysis and review of the species 
regarding application of the DPS policy.  The 1995 Recovery Plan was completed before policies 
were issued by the Services on the treatment of DPSs under the Act (61 FR 4722; February 7, 
1996).  Currently there is a lack of information to separate the species into population segments 
in accordance with the DPS policy across various genetic/geographic subdivisions.  Once the 
ongoing genetic analysis investigating potential population structure is complete, the Services 
will determine if data support application of the DPS policy to the Gulf sturgeon.   
  
The demographic recovery criteria of the 1995 plan do not reflect the best available and most up-
to date information on the biology of the species.  The 1995 criteria rely upon monitoring trends 
in catch per unit effort (CPUE) as an index to population abundance, but CPUE is too highly 
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variable for assessing population trends.  Further, the 1995 criteria do not directly address the 
five statutory listing/recovery factors.  Five-factor-based criteria are necessary for measuring 
progress towards reducing threats and for determining when the protections of the Act are no 
longer necessary for the taxon.  New criteria in a revised recovery plan should use demographic 
parameters that can be estimated from mark-recapture studies, including population abundance, 
and other appropriate metrics organized according to the statutory five factors. Since the 1995 
Recovery Plan, the Services issued new guidance in 2006 regarding development of recovery 
planning.  The new requirements include public participation, and focus on species-specific 
recovery programs that accommodate the unique biological capabilities and needs of the species 
while addressing the specific circumstances of its endangerment.  An updated Gulf sturgeon 
Recovery Plan would need to take this new guidance into consideration.        
 
Although the criteria of the 1995 Recovery Plan require substantial revision, the plan’s outline of 
recovery actions has proven a useful conservation tool.  Most of the progress to date towards 
improving our understanding of Gulf sturgeon biology and reducing threats to its survival has 
come from projects and studies predicated on actions formulated in the Recovery Plan, including 
substantial new information on migratory movements and habitats used for spawning and adult 
feeding, population models, population monitoring, and genetics.  Despite this progress, it is still 
unclear whether habitat-related factors are slowing or precluding an increase in some sturgeon 
populations, or whether this relatively long-lived, late-maturing species will simply require 
additional decades of protection.  A revised Recovery Plan should focus explicitly on identifying 
and then relieving possible limiting factors and on improving the monitoring methods that will 
demonstrate whether these efforts are successful. 
 
4.2. Research  
 
Two recent papers have highlighted the precarious position of sturgeons.  The Endangered 
Species Committee of the American Fisheries Society (AFS) indicated that 88% of the 
Acipenseridae family in North America is imperiled (Jelks et al. 2008).  Of the eight North 
American species, AFS considers four endangered (shortnose sturgeon, A. brevirostrum, white 
sturgeon, A. transmontanus, pallid sturgeon, Scaphirhyncus albus, and Alabama sturgeon, S. 
suttkusi), one threatened (Gulf sturgeon; A. oxyrinchus desotoi), and two vulnerable (lake 
sturgeon, A. fulvescens and Atlantic sturgeon, A. oxyrinchus oxyrinchus).  On the other hand, 
Munro et al. (2007) indicated that two major types of management measures that increase the 
hope for recovery of anadromous sturgeons have been implemented:  1) fishing has been banned 
for nearly all populations; and 2) consideration of the importance of habitat restoration has been 
renewed. 
 
Standardization of survey and monitoring protocols needs to be established in order to assess the 
status of Gulf sturgeon populations across the range.  Specific sampling metrics need to be set 
for inter-basin comparison of population trends.  Emerging technologies that would allow remote 
sensing or counting of sturgeon as they migrate into rivers should be explored.  Care should be 
taken when determining a sampling protocol to allow ample opportunity to the researcher to 
conduct unique investigations along with census.  Results of these surveys should be reported in 
a standard fashion to the Services so that population trends can be determined and monitored.  
Posting of data to an on-line database may be considered as well as location information on 
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chart/maps.  Some metric of spawning success should be developed to allow analysis of this 
factor relative to population dynamics.   
 
A better understanding of some basic life history characteristics (habitat needs, energetics, and 
pollution impacts) would greatly assist in predicting impacts of threats, and understanding 
population dynamics.  Surveys across the geographic range to update population estimates, 
particularly in the western portion of the geographic range would assist in determining species 
status and population trends. 
 
Early life stage survival has emerged as a relatively sensitive variable in the age-structured 
population models developed for the Gulf sturgeon (2001), but no studies have yet attempted to 
measure it in the field.  Developing methods that would estimate annual survival rates from egg 
to age 3 could contribute information vital to understanding limiting factors and facilitating 
recovery. 
 
Communication with individual states responsible for issuing Gulf sturgeon research permits 
should improve.  The states have permitting authority (56 FR 49658; September 30, 1991) and 
no annual reporting to the Services is required.  Summary information regarding permits granted, 
along with a description of the action would greatly assist the Services in tracking research and 
recovery.  Adding Gulf sturgeon to ESA Section 6 agreements with the states would facilitate 
such annual reporting while providing potential funding for state research and management 
activities. 
 
Additional analyses to determine genetic structure are essential to understand population 
structure.  Archived tissue samples need to be analyzed and additional samples need to be 
collected to ensure adequate representation of each river with a known reproducing population.  
Genetic data along with tagging returns need to be analyzed to determine distinctiveness and 
effective population structure of Gulf sturgeon.   
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APPENDIX A 
 

Gulf sturgeon abundance estimates, with confidence intervals (CI), for the seven 
known reproducing populations. 

 
Note:  Estimates refer to numbers of individuals greater than a certain size, which varies 
between studies (source column) depending on sampling gear, and in some cases, to 
numbers of individuals that use a particular portion of the river (e.g., a summer holding 
area or one migratory pathway among several).  Estimates are sorted by river, then by 
researcher and year, because estimates are not necessarily comparable between 
researchers due to key differences in methods and assumptions.  Multiple estimates for a 
single year and river result from the application of multiple models or represent updated 
results incorporating additional data.  Refer to original publication for details.  

 

River Year of data 
collection 

Abundance 
Estimate 

Lower 
Bound 95% 

CI 

Upper 
Bound 95% 

CI 
Source 

Pearl 1993 67 28 not reported Morrow et al. 1996 
  1994 88 59 171 Morrow et al. 1996 
  1995 124 85 236 Morrow et al. 1996 
  1996 292 202 528 Morrow et al. 1998 
  2001 430 323 605 Rogillio et al. 2001 
Pascagoula 1999 162 34 290 Ross et al. 2001 
  1999 193 117 363 Ross et al. 2001 
  1999 200 120 381 Ross et al. 2001 
  2000 181 38 323 Ross et al. 2001 
  2000 206 120 403 Ross et al. 2001 
  2000 216 124 429 Ross et al. 2001 
Escambia 2003 558 83 1,033 USFWS 2004 
  2004 573 402 745 USFWS 2004 
  2006 451 338 656 USFWS 2007 
Yellow 2001 566 378 943 Berg et al. 2007 
  2002 spring 500 319 816 Berg et al. 2007 
  2002 fall 754 408 1,428 Berg et al. 2007 
  2003 spring 841 487 1,507 Berg et al. 2007 
  2003 fall 911 550 1,550 Berg et al. 2007 
Choctawhatchee 1999 3,000 not reported not reported USFWS 2000 
  2000 2,500 not reported not reported USFWS 2001 
  2001 2,800 not reported not reported USFWS 2002 
 2007 2800 not reported not reported USFWS 2008 
 2008 3314 not reported not reported USFWS 2009 
Apalachicola 1983 282 181 645 Wooley and Crateau 1985 
  1984 103 62 299 Barkuloo 1988 
  1985 96 74 138 Barkuloo 1988 
  1986 60 37 157 Barkuloo 1988 
  1987 111 64 437 Barkuloo 1988 
  1988 131 84 305 Barkuloo 1988 
  1980 500 not reported not reported Pine and Martell 2009a 
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River Year of data 
collection 

Abundance 
Estimate 

Lower 
Bound 95% 

CI 

Upper 
Bound 95% 

CI 
Source 

  2005 2,000 not reported not reported Pine and Martell 2009 a 
  1990 108 75 196 USFWS 1990 
  1998 270 135 1,719 USFWS 1998 
  1999 321 191 1,010 USFWS 1999 
  2004 350 221 648 USFWS 2004 
  1983 149 115 208 Zehfuss et al. 1999 
  1983 111 76 146 Zehfuss et al. 1999 
  1984 87 59 150 Zehfuss et al. 1999 
  1984 119 87 150 Zehfuss et al. 1999 
  1985 101 87 127 Zehfuss et al. 1999 
  1985 117 92 142 Zehfuss et al. 1999 
  1986 65 47 105 Zehfuss et al. 1999 
  1986 108 92 142 Zehfuss et al. 1999 
  1987 116 70 225 Zehfuss et al. 1999 
 1987 103 78 128 Zehfuss et al. 1999 
 1988 109 81 164 Zehfuss et al. 1999 
 1988 88 69 107 Zehfuss et al. 1999 
 1989 62 37 131 Zehfuss et al. 1999 
 1989 91 61 120 Zehfuss et al. 1999 
 1990 112 88 155 Zehfuss et al. 1999 
 1990 218 114 321 Zehfuss et al. 1999 
 1991 95 35 406 Zehfuss et al. 1999 
 1991 144 83 205 Zehfuss et al. 1999 
Suwannee 1992 2,285 1,887 2,683 Carr et al. 1996 
 1987 2,473 2,002 2,944 Chapman et al. 1997 
 1988 2,144 1,865 2,423 Chapman et al. 1997 
 1989 3,055 2,650 3,460 Chapman et al. 1997 
 1990 3,049 2,677 3,421 Chapman et al. 1997 
 1991 2,097 1,779 2,415 Chapman et al. 1997 
 1992 2,832 2,283 3,381 Chapman et al. 1997 
 1993 5,312 3,588 7,036 Chapman et al. 1997 
 1994 2,898 2,250 3,546 Chapman et al. 1997 
 1995 3,370 1,807 4,933 Chapman et al. 1997 
 1996 4,295 1,703 6,887 Chapman et al. 1997 
 1982 3,000 not reported not reported Pine and Martell 2009 a 
 2004 10,000 not reported not reported Pine and Martell 2009 a 
 1987 2,059 1,490 2,890 Randall 2008 
 1988 1,895 1,544 2,349 Randall 2008 
 1989 2,118 1,777 2,543 Randall 2008 
 1990 2,473 2,166 2,839 Randall 2008 
 1991 2,923 2,516 3,409 Randall 2008 
 1992 3,379 2,855 4,011 Randall 2008 
 1993 4,273 3,442 5,321 Randall 2008 
 1994 3,508 2,821 4,376 Randall 2008 
 1995 3,579 3,122 4,119 Randall 2008 
 1996 5,525 3,524 8,684 Randall 2008 
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River Year of data 
collection 

Abundance 
Estimate 

Lower 
Bound 95% 

CI 

Upper 
Bound 95% 

CI 
Source 

 1997 4,061 3,310 4,998 Randall 2008 
 1998 7,606 5,983 9,702 Randall 2008 
 1999 4,944 4,075 6,017 Randall 2008 
 2000 4,217 3,149 5,660 Randall 2008 
 2001 5,021 3,771 6,706 Randall 2008 
 2002 5,220 3,805 7,185 Randall 2008 
 2005 1,817 1,303 2,544 Randall 2008 
 2006 9,728 6,487 14,664 Randall 2008 
 1991 7,650 not reported not reported Sulak and Clugston 1999 
 1998 7,650 not reported not reported Sulak and Clugston 1999 
 2007 14,000 not reported not reported Sulak 2008 

 

 

a  The primary author cited characterizes these as “preliminary estimates” in reviewing 
this document. 
 
* Juveniles not included in 2007 estimate. 
 
+ Juveniles, subadults and adults included in 2008 estimate.  
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APPENDIX B 
Summary of peer review for the 5-year review of 

GULF STURGEON (Acipenser oxyrinchus desotoi) 
 
A.  Peer Review Method 
 See “B” below. 
 
B.  Peer Review Charge 
 
On June 1, 2009, we sent out a letter and the “Policy for Peer Review in Endangered Species 
Act Activities (59 FR 34270)” through email  to 16 professional biologists with expertise on the 
Gulf sturgeon and its habitats.  The letter requested a critical review of the scientific information 
and data presented and asked them to identify missing literature or other relevant information.    
The letter was sent to the following individuals.  We received comments from eight of these, 
which are summarized in section “C” below. 
 

Steve Carr, Caribbean Conservation Corporation 
Frank Chapman, University of Florida 
Jim Clugston, U.S. Geological Survey (retired) 
Jared Flowers, North Carolina Cooperative Fish and Wildlife Research Unit 
Dewayne Fox, Delaware State University 
Joe Hightower, North Carolina Cooperative Fish and Wildlife Research Unit 
Alan Huff, Florida Fish and Wildlife Conservation Commission (retired) 
Phil Kirk, U.S. Army Corps of Engineers 
Scott Mettee, Alabama Geological Survey 
Daryl Parkyn, University of Florida 
Bill Pine, University of Florida 
Howard Rogillio, Louisiana Department of Wildlife and Fisheries (retired) 
Steve Ross, Eco-Consulting Services 
Tim Ruth, Louisiana Department of Wildlife and Fisheries 
Todd Slack, U.S. Army Corps of Engineers 
Ken Sulak, U.S. Geological Survey 
 

C.  Summary of Peer Review Comments/Report 
 
Jim Clugston, U.S. Geological Survey (retired), Gainesville, FL.  Dr. Clugston’s comments:   

1. Overall assessment of the Gulf sturgeon is realistic based on the available data. 
2. The Services did a good job at pointing out the shortcomings of the data in specific 

systems and the problems with using CPUE as a recovery metric.  The 
"Recommendations for Future Actions" appear reasonable. 

3. He suggested that the section on waterborne contaminants (pg. 18) could be expanded to 
say more about basic nutrient increases and the subtle effect on food chains, etc., as that 
is a big concern in the Suwannee River. 

4. He inquired about the threat of hybridization with white sturgeon and suggested it be 
included in the aquaculture section. 
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Jared Flowers, North Carolina Cooperative Fish and Wildlife Research Unit, Raleigh, NC.  Mr. 
Flowers expressed general support for the review.  He was pleased with the discussion in which 
we recommended discontinuing our reliance upon CPUE as a monitoring metric as described in 
the 1995 Recovery Plan.  He recommended that the Services consider genetic effective 
population size as an alternative metric, and provided references for its use.  He offered 
numerous wording recommendations (e.g., substituting the word “individuals” for “fish”). 
 
 
Dewayne Fox, Delaware State University, Dover, DE.  Dr. Fox found the status review well 
written and had mostly minor editorial comments.  Suggested that we provide additional 
information on the following topics: 

1. A table listing the year and location of the annual Gulf sturgeon workshops. 
2. Gulf sturgeon bycatch in the commercial shrimp fishery. 
3. Additional references and scientific names; clarification of some references. 

 
Alan Huff, Florida Fish and Wildlife Conservation Commission (retired), St. Petersburg, FL.  
Dr. Huff supported our assessment that Gulf sturgeon are stable or increasing  He noted that it 
would be a very positive thing to work through the DPS process.  He suggested improving the 
red tide discussion and provided a copy of the FWC Summit Report on climate change.  He 
suggested changing the term summer “resting” to summer “holding” throughout the document.  
He provided grammatical edits and identified several inconsistencies in formatting.   
 
Phil Kirk, U.S. Army Corps of Engineers, Vicksburg, MS.  Dr. Kirk agreed that more research on 
the biology and survival of age 0-to age-3 fish is needed.  He did not recommend changes to the 
document. 
 
Bill Pine, University of Florida, Gainesville, FL.  Dr. Pine provided a copy of an in-press paper: 
“Spawning site selection and potential implications of modified flow regimes on viability of Gulf 
sturgeon populations”.  He provided minor editorial suggestions and posed several questions 
about the intended meaning of statements in the draft review. 
 
Todd Slack, U.S. Army Corps of Engineers, Vicksburg, MS.  Mr. Slack suggested grammatical 
and style edits and provided new information via recently published papers and e-mails.  He 
clarified results of genetics analyses to which he had contributed.  He suggested a modification 
to the Table 1 heading to clarify its contents.  He provided an update on coastal restoration 
efforts post-hurricanes, requested clarification of relocation trawling efforts and observed takings 
of sturgeon by dredges.  Lastly, he suggested that the anticipated increase in storm activity as a 
result of climate change would increase frequency of fish kills. 
 
Ken Sulak, U.S. Geological Survey, Gainesville, FL.  Dr. Sulak provided many comments: 
 The draft review relied too much upon a few recent papers and he recommended additional 

information for our use. 
 He objected to our statement that juvenile Gulf sturgeon (not young-of-the-year) “possibly” 

use the riverine environment for feeding. 
 He noted that Gulf sturgeon from different populations mix in the riverine environment as 

well as the marine environment. 
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 He characterized as premature our statement that the species apparently no longer reproduces 
in the Mobile River drainage. 

 He noted that several researchers have archived tissue samples that could be used for genetics 
analysis of population structure. 

 He believes that the Suwannee population is increasing more rapidly than our 
characterization of “most populations are stable or slowly increasing”. 

 He urged us to cite several oral presentations made by him and various colleagues at recent 
sturgeon symposia. 

 He disagreed with our characterization of Gulf sturgeon population estimates as “imprecise”. 
 He objected to our mention of an observation of a young-of-year sturgeon in the Santa Fe 

River without an accompanying reference to his work and that of others that previously 
documented upstream movements. 

 He believes the Suwannee population meets the criteria for delisting and should be delisted. 
 
D.  Response to Peer Review 
 
Jim Clugston, U.S. Geological Survey (retired), Gainesville, FL.  We added language about 
waterborne contaminants, and about potential hybridization with white sturgeon. 
 
Jared Flowers, North Carolina Cooperative Fish and Wildlife Research Unit, Raleigh, NC.  We 
accepted all of Mr. Flowers’ editorial and terminology recommendations.  We added genetic 
effective population size to the list of parameters that might substitute for CPUE as a recovery 
monitoring metric in a revised recovery plan. 
 
Dewayne Fox, Delaware State University, Dover, DE.  We accepted all of Dr. Fox’s editorial 
and terminology recommendations, added additional references where suggested, clarified 
language he identified as problematic, cited his review as a personal communication about 
potential Gulf sturgeon bycatch in commercial fisheries in and near Choctawhatchee Bay, and 
added language describing potential gaps in distribution to highlight the importance of the 
western stocks. 
 
Alan Huff, Florida Fish and Wildlife Conservation Commission (retired), St. Petersburg, FL.  
We accepted all of Dr. Huff’s editorial and terminology recommendations, and we enhanced the 
red tide and climate change sections. 
 
Phil Kirk, U.S. Army Corps of Engineers, Vicksburg, MS.  No modifications required.   
 
Bill Pine, University of Florida, Gainesville, FL.  We accepted all of Dr. Pine’s editorial and 
terminology recommendations.  We used the “in-press” manuscript that he provided in our 
discussion of potential impacts of flow alterations to the Gulf sturgeon.  We added a footnote to 
his citations in Table 1 indicating the “preliminary” nature of his population estimates in Pine 
and Martel 2009.  We clarified and expanded upon several sections where he had questions about 
our intended meaning. 
 
Todd Slack, U.S. Army Corps of Engineers, Vicksburg, MS.  We accepted all of Mr. Slack’s 
editorial and terminology recommendations and incorporated the new information provided 
(Ross et al. 2009) into the review.  We agreed that an increase in hurricanes could result in 

 48



 49

additional fish kills and added that to our climate change section.  We clarified the text in the 
genetics section regarding intra-drainage differences and low assignment rates as he suggested. 
 
Ken Sulak, U.S. Geological Survey, Gainesville, FL.  We responded to Dr. Sulak’s comments as 
follows: 
 Where pertinent, we cited the additional references he provided.  We could not rely upon the 

oral presentations at recent sturgeon symposia that he listed, because these were not available 
to us. 

 We removed our reference to the “possibility” of riverine feeding by age 1+ juvenile Gulf 
sturgeon.   

 We recognized that Gulf sturgeon from different populations mix in the riverine environment 
as well as the marine environment. 

 We rewrote our statements pertaining to an apparent extirpation from the Mobile River 
system to instead acknowledge that we have no direct evidence of current Gulf sturgeon 
reproduction in this river system. 

 Additional genetic analyses are underway.  Dr. Sulak will be contacted on potential tissue 
samples. 

 We acknowledge that the Suwannee population appears to be increasing more rapidly than 
all others. 

 Because the oral presentations Dr. Sulak mentions are not available to us, we cannot rely 
upon them. 

 We restated our characterization of population estimates as “imprecise”, explaining that the 
confidence intervals are relatively broad (more than half are plus or minus 30 percent or 
more around the estimates).  We acknowledge that recapture probabilities for Gulf sturgeon 
in his mark-recaptures studies are higher than reported by Zehfuss et al. (1999). 

 We reduced our emphasis on the observation of a young-of-year sturgeon in the Santa Fe 
River and added reference to previous studies that have documented upstream movements. 

 River-based populations would need to meet the criteria for Distinct Population Segments for 
the Service to delist any separately from the rest of the taxon.  Based on existing information 
at this time, we do not recommend changing the listing status of the Gulf sturgeon. 
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A system is considered nutrient-limited when there is an abrupt decline in phytoplankton 
biomass attributable to decreased availability of a particular nutrient (usually a form of nitrogen 
or phosphorus). Chlorophyll-a is a specific chemical pigment used in photosynthesis, and its 
concentration is considered a surrogate for phytoplankton biomass. In order to better understand 
relationships between flow, nutrients, and chlorophyll-a, data collected by the NERRS were 
analyzed along with United States Geological Service (USGS) discharge measurements at the 
Sumatra gage (i.e., gage nearest to Apalachicola Bay). Monthly grab sample chlorophyll-a and 
dissolved nutrient concentrations (collected 2002-2014 at 10 different locations in Apalachicola 
Bay) were matched to discharge at the USGS Sumatra gage on the day of collection (see
Appendix C for details). Dissolved nitrite + nitrate concentrations were found to increase with 
flow at all locations, except in the Apalachicola River and at Sikes Cut in the Gulf of Mexico.
The River displayed an inverted U-shaped relationship, where nitrite + nitrate concentrations
increased with flow until about 25,000 cfs and then decreased with increasing flows at the 
highest flows. However, chlorophyll-a concentrations exhibited the opposite pattern with flow.
In contrast to dissolved nitrite + nitrate concentrations, chlorophyll-a concentrations were higher 
at lower flows for the seven locations closest to the River (Figure 21). The fact that higher flow 
is associated with higher nitrite + nitrate concentrations but lower chlorophyll-a concentrations 
suggest a temporal de-coupling between dissolved nutrient delivery and phytoplankton 
productivity in the Apalachicola Bay ecosystem. If higher primary productivity is occurring 
during times of lower dissolved nutrient input, then either there are other nutrient sources 
available in the Bay (organic or particulate), or nutrient input during low flow is sufficient to 
drive productivity, or both. This is supported by the fact that there does not appear to be a clear 
relationship between dissolved nutrient concentrations and chlorophyll-a (see Appendix C for
details). The key observation from the available data throughout the Bay is that chlorophyll-a
levels are sustained and that food for grazers such as zooplankton and oysters is readily 
available during the important growing season regardless of the lower flows (Figure 22).



Confidential – S. Ct. 142 62

Figure 21. Chlorophyll-a concentrations are higher at lower flows. Across the full range of 
flows, locally weighted scatterplot smoothing (lowess) curves show a negative 
relationship between chlorophyll-a and flow.
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Figure 22. Chlorophyll-a concentrations at Apalachicola Bay stations at lower flow

I was especially interested in what occurs at the lowest measured flows. Does productivity fall 
off due to nutrient limitation or are there undesirable blooms of algae due to lower flushing? To 
explore this I plotted the available data on measured chlorophyll-a at Apalachicola Bay stations 
for river flows at Sumatra between <5,000 cfs to 14,000 cfs (Figure 22). With regard to the Bay 
as a whole, there are no discernible patterns of sharply increasing or decreasing levels of 
chlorophyll-a concentrations with decreasing flow at these lowest flows. Most importantly for 
the productivity of the Bay, there is not a drop-off in phytoplankton primary production, as 
judged by the presence of chlorophyll-a. Nor is their indication of undesirable algal blooms. 
This finding, that chlorophyll-a (and associated primary production) increases or remains stable 
at low flows, is consistent with the 2008 to 2009 study of Viveros Bedoya (2014).44

Two factors contribute to sustaining primary production within Apalachicola Bay at low river 
flows: longer residence time and increase in light penetration. Residence time of water in the 
Bay is inversely related to flow (see Appendix C for analyses). Longer residence time supports 

44 Viveros Bedoya, P. 2014. Phytoplankton biomass and composition in Apalachicola Bay, a subtropical river 
dominated estuary in Florida. Dissertation, University of Florida, FL. 
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Information in subsequent opinions demonstrates that reduced flows have fundamentally 
altered the long-term fish community structure away from many freshwater-oriented 
species in the 1970s–1980s as salinities increased In recent years, it has become an 
ecosystem under chronic stress, transitioning from a stable river-fed estuary toward a 
lower-flow, higher salinity type estuary with a more marine-like character. 
 

The common theme of “tipping point” used by Florida’s three ecological experts creates an 
ominous but a false impression about the nature of this system. However, it is completely 
lacking in any form of quantification. No information is presented by any of Florida’s experts as 
to the nature of the tipping point, thresholds that may be crossed that result in irreversible 
changes, or the proximity of the system to such thresholds. Instead, it is a vague conceptual 
argument devoid of supporting evidence and inconsistent with what is known about the 
Apalachicola Bay system. My analyses presented in Sections 4, 5, and 6 of this report 
demonstrate that the system(s) are not at some theoretical tipping point. In fact, the opposite is 
the case: (1) productivity is being sustained at all trophic levels; (2) community structure of 
plants and animals remain representative of a dynamic estuarine system; (3) predominant fish 
observed in the 1970s and 1980s continue to be the predominant fish species in recent years; (4) 
SAV has recovered in East Bay following Hurricane Dennis in 2005; and (5) the system 
continues to experience natural environmental variations comparable to what has been 
experienced over the past several hundred years.  

In Appendix C of my report, I discuss the variability and resilience of estuaries such as the 
Apalachicola Bay system. Variability is an inherent feature of estuaries, and these ecological 
systems exhibit resilience in the face of changes. The species that make use of estuaries have 
evolved an extensive array of adaptive strategies for living within these systems, and it is 
scientifically insupportable to consider such ecosystems as static and easily toppled as 
conditions vary. The opposite is the case. That said, none of Florida’s experts deny that the 
systems are in fact resilient. Florida’s ecological experts all indicate that the Apalachicola 
ecosystems would respond “positively” to increases in freshwater flow, and this is completely 
counter to the notion that an irreversible tipping point is being crossed or has been crossed: 

Restoration of flow will provide meaningful benefit to the system and will help to restore 
ecosystem health. The reinforcing nature of these feedbacks also means that should a 
positive trajectory be established, through decreased upstream consumption, a 
reinforcement of the positive feedback trajectory will be established, leading to further 
improvements once they are initiated.151  
 

                                                 
151 Glibert, P.M. 2016. Expert report in the matter of State of Florida v. State of Georgia. Apalachicola Bay: An 

estuary undergoing rapid ecological deterioration. Prepared for Florida Department of Environmental 
Protection. February 29, 2016. 
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Given the already stressed state the Apalachicola River ecosystem is in, it is my opinion 
that increases in flow will remedy existing harm, prevent future harm, and allow the 
ecosystem to slowly recover.152 
 
This shift in species composition depending upon the amount of freshwater flow suggests 
that there is potential for the ecosystem to halt the transition toward a more marine-like 
ecosystem and return closer to its original, more freshwater nature by increasing flows 
from the Apalachicola River into the Bay.153 

 

Florida’s experts’ view that the status of the ecosystem will remain permanently pushed into a 
different status seems to be based in large part on their false assumptions concerning the causes 
of variations in the Apalachicola River flow. Variations they attribute to water consumption are 
instead primarily associated with climatic variations. This is readily seen in Figure 5 - Figure 7 
in Section 4 of my report. There can be no dispute that the post 2000 period experienced a 
natural increase in years of drought. However, despite this occurrence, productivity was 
sustained within Apalachicola Bay at all tropic levels. And, as I demonstrate in Section 4 of my 
report, these drought conditions are not unprecedented but part of a long record of drier and 
wetter periods experienced by the Apalachicola Bay system. 

Finally, the conservation scenario proposed by Dr. Sunding would not overwhelm the influence 
of natural climatic variations and yield a measurable benefit relative to current conditions. 
Florida’s experts do not specifically reference Dr. Sunding but instead refer back to the expert 
report of Dr. Hornberger who incorporates remedy scenarios in his evaluation of how Georgia’s 
water consumption influences river flow. Although none of Florida’s ecological experts 
quantify the benefits of this conservation scenario on biological conditions in the Bay, I have 
examined the ecological implications of this scenario. The estimated reductions in consumption 
amount to up to 1,000 cfs during the summer months. As with the results presented in Sections 5 
and 6 of my report, these reductions would not have significant ecological benefits for the 
Apalachicola Bay (see Appendix E for details). I discuss the implications of the Sunding 
conservation scenario further in Sections 9 and 10 of my report.  
 
In summary, the tipping point opinion advanced by Florida’s experts is unsubstantiated and 
these experts have provided no reliable evidence that this tipping point actually exists or is about 
to be crossed. Further, they provide no analysis that indicates a conservation scenario would 
reduce the risk of crossing the theoretical tipping point. In contrast to the opinion(s) of Florida’s 
experts, I have provided evidence that the Apalachicola Bay ecosystems are resilient, have 
experienced changes in freshwater flows and salinity throughout their evolutionary history, and 
have been sustained through the most recent period of naturally occurring drought years.  

                                                 
152 Allan, J.D. 2016. Expert Report in the matter of Florida v. Georgia, No. 142 Orig. in the United States Supreme 

Court. Prepared for Florida Department of Environmental Protection. February 29, 2016. 
153 Jenkins, K. 2016. Expert report in the matter of Florida v. Georgia. Prepared for Florida Department of 

Environmental Protection. February 29, 2016. 
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Figure C- 1. SAV coverage in Apalachicola Bay, 199236

Figure C- 2. SAV Coverage in Apalachicola Bay, 201037

36 Reproduced from FFWCC. 2011. Seagrass integrated mapping and monitoring for the State of Florida: Mapping 
and monitoring report no. 1. L.A. Yarbro and P.R. Carlson, Jr. (Eds.). Florida Fish and Wildlife Conservation 
Commission, Fish and Wildlife Research Institute, St. Petersburg, FL. Available at 
http://myfwc.com/media/1591147/fullsimm1.pdf.

37 Reproduced from FFWCC. 2014. Summary report for Franklin County Coastal Waters in Seagrass integrated 
mapping and monitoring report no. 1.1, FWRI Technical Report TR-17. L.A. Yarbro and P.R. Carlson, Jr. (Eds.). 



C-15
Confidential – S. Ct. 142

Figure C-8. Salinity ranges (95% prediction intervals) at Cat Point at 10,000 cfs, 10,400 cfs, 
and 11,000 cfs (reflecting the additions of 400 and 1,000 cfs of freshwater)

Collectively, these analyses indicate that the salinity changes associated with Georgia’s water 
consumption since 1992 are very small and are largely lost in the natural variation in salinity 
within the Bay. My comparison of weekly average salinities at Cat Point predicted from Dr. 
Bedient’s simulated 1992 withdrawals and 2011 withdrawals showed an average difference of
0.2‰. The addition of another 400 cfs at the Sumatra gage changed salinity by 0.06 – 0.5‰. If 
flows at the Sumatra Gage increased by 1000 cfs, I calculate that salinity would change by 0.15 –
1.2‰.  These small changes are dwarfed by the natural variation in salinity, which fluctuates by 
18.6‰ at a given flow (range of 95% prediction intervals calculated from my flow-salinity 
regression analysis).

Evaluating the Ecological Implications of Salinity Variations Associated with Georgia’s 
Incremental Water Consumption

Different species of freshwater, estuarine, and marine SAV have different optimal and tolerated 
salinity ranges. Table C- 4 lists SAV salinity tolerance ranges from the literature for species of 
freshwater, estuarine, and marine SAV.  Comparing these tolerance ranges to the variability of 
salinity ranges at each of the flows considered above, any salinity-driven ecological effects 
associated with incremental water consumption by Georgia since 1992 are likely negligible. 
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Executive Summary 
 

The U.S. Army Corps of Engineers (USACE or Corps), Mobile District, conducted 

public scoping in fall 2008 to initiate preparation of an Environmental Impact Statement 

(EIS) regarding implementation of an updated Master Water Control Manual for the 

Apalachicola-Chattahoochee-Flint (ACF) River Basin (Master Manual) in Alabama, 

Florida, and Georgia. A Notice of Intent to prepare an EIS was released February 22, 

2008, and a Federal Register notice to announce public scoping meetings was published 

September 19, 2008. An interagency meeting was held October 9, 2008, and public 

scoping meetings were held at five strategic locations within the ACF River Basin 

between October 20 and 29, 2008. Native American Indian tribal leaders with interests in 

the ACF River Basin were also contacted as part of the scoping efforts. The formal 

scoping period ended November 21, 2008. 

 

The purpose of scoping is to determine the range of issues to be addressed and to identify 

the significant issues to be analyzed in depth with respect to the proposed action. The 

process also helps to deemphasize insignificant issues, thereby narrowing the scope of the 

EIS process. Through the scoping process the Corps will identify the range of actions, 

alternatives, and impacts to be considered in the EIS for the update of the Master Manual 

for the ACF River Basin. 

 

This scoping report provides background regarding the Corps’ role in managing the ACF 

River Basin and the need to update the ACF Master Manual (Section 1); describes the 

scoping activities conducted by the Corps (Section 2); categorizes the issues raised in the 

scoping comments (Section 3); summarizes the comments submitted by federal, state, 

and governmental agencies (Section 4); and provides the framework for preparing an EIS 

to address the potential for significant impacts on the human and natural environment 

resulting from implementation of an updated Master Manual (Section 5).  
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The appendices to this report contain copies of all of the Corps’ public communication 

and documentation about the scoping process; copies of all comments received during 

scoping in their original format; and a report containing all the comments, broken down 

into segments and categorized by issues. 

 

A total of 1,018 stakeholders participated in the 5 public scoping meetings. Table ES-1 

shows a breakdown of participation by meeting location. 

 

Table ES-1. Participants by Scoping Meeting Location 

Date Location Attendance 
October 20, 2008 Apalachicola, Florida 135 
October 21, 2008 Dothan, Alabama 24 
October 22, 2008 LaGrange, Georgia 365 
October 23, 2008 Marietta, Georgia 93 
October 29, 2008 Gainesville, Georgia 401 

 Total 1,018 
 

A total of 2,269 comments were received from 643 individuals, organizations, and 

agencies during the formal scoping period, which ended November 21, 2008. The 

agencies included federal, state, and local governments. Federal agencies that submitted 

comments included the U.S. Environmental Protection Agency Region 4, the 

Southeastern Power Administration, and the U.S. Fish and Wildlife Service. Leaders 

from the Georgia and Florida congressional delegations submitted comments, along with 

the Georgia State House of Representatives. The three states––Alabama, Georgia, and 

Florida––submitted comments from their associated state agencies. Other local 

governmental agencies, including the Metropolitan North Georgia Water Planning 

District; Atlanta Regional Commission; Franklin County, Florida; Hall County, Georgia; 

Troup County, Georgia; Gwinnett County, Georgia; and the City of LaGrange, Georgia, 

submitted comments as well. 

 

Two petitions were received during the scoping process.  One was from the West Point 

Lake Advisory Council Needs Your Show of Support and signed by 2,809 individuals.  

The second petition received were comments on the Potential for the Turkey Run 
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Landfill to Pollute Groundwater and Surface Waters in Violation of Georgia 

Environmental Protection Division Solid Waste Management Rules and Landfill Permit 

and signed by 58 individuals. 

 

All the comments from scoping were reviewed, analyzed, and organized into the 12 

categories shown in Table ES-2. The table also shows the number of comments by 

category. Figure ES-1 shows the distribution of comments by category. 

 

Table ES-2. Distribution of Comments 

Category Number of 
Comments 

Water Management Recommendations  868 
Socioeconomics and Recreation 404 
Biological Resources  284 
Drought Operations 191 
Water Quality 155 
Water Supply  117 
National Environmental Policy Act 79 
Data, Studies, and Analytical Tools  56 
Other Resources 52 
Navigation 28 
Hydropower 26 
Flood Risk Management 9 

Total 2,269 
 

As shown in Table ES-2 and Figure ES-1, most of the comments (868) were related to 

water management recommendations, which include the seven authorized project 

purposes and the Corps’ ability to balance needs throughout the ACF River Basin. Other 

comments in this category addressed alternatives to consider (or mitigation), demand 

projections as they relate to downstream and future needs, and overall water conservation 

in the basin.  

 

Issues and concerns regarding socioeconomics and the tie between water levels, 

recreation, and regional economics received the second largest number of comments 

(404). Most of the comments received in this category pertained to the adverse 

socioeconomic impacts that have occurred in the northern portions of the ACF River 
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Basin due to extremely low water levels in Lake Lanier, and low or inconsistent water 

levels in West Point Lake. Similar comments were made by stakeholders in the middle 

and lower reaches of the basin, who attributed adverse economic conditions to low water 

flows. Comments were also made regarding the need to address adverse impacts on low-

income and minority populations resulting from low lake levels; the potential for collapse 

of the seafood and fishing industry in the Apalachicola Bay region; safety hazards due to 

low water levels; concerns regarding property values, aesthetics, and quality of life; and a 

myriad other concerns over the direct and indirect impacts of basin water management 

practices on socioeconomics. The primary message stakeholders have conveyed is that 

the Corps should fully assess in the EIS the socioeconomic impacts of water management 

practices at the individual projects and in the overall system. 

 

Comments by Major Category

Hydropow er
1%

Flood Control
<1%

Navigation
1%Other Resources

2%Data, Studies & Tools
3%

Water Supply
5%

NEPA
5%

Water Quality
6%

Drought
 Operations

7%

Biological Resources
11%

Socioeconomics and 
Recreation

25%

Water Management 
Recomendations

34%

 
Figure ES-1. Distribution of comments by major category. 
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The next three categories were biological resources (284), drought operations (191), and 

water quality (155). Biological resources comments pertained to fisheries, threatened and 

endangered species, flow concerns for Apalachicola Bay, and other biological issues such 

as habitat, research, and monitoring. The drought operation comments usually referenced 

drought conditions in the Lake Lanier watershed over the past decade. Some comments 

suggested that during periods of extreme drought conditions, the Corps needs to redirect 

and optimize its operational practices to balance project purposes by establishing 

management triggers, conservative reservoir operations, emergency drought measures, 

and water supply conservation measures and/or by prioritizing reservoir purposes. Water 

quality concerns were related to wastewater dilution, recreational uses, impacts of low 

lake levels and low flows, reevaluation of low-flow requirements, salinity in 

Apalachicola Bay, monitoring, effects of population growth, industrial discharges, 

maintaining existing minimum flows, the effect of the Revised Interim Operating Plan, 

and Total Maximum Daily Loads. 

 

Water supply (117 comments) and the National Environmental Policy Act, or NEPA, (79 

comments) were the next two categories. The water supply comments pertained to 

importance compared to downstream uses, public water supply, real-time monitoring at 

the City of Atlanta’s intake, concern over future availability, consideration of the 

Metropolitan North Georgia Water Planning District;’s plans, lack of congressional 

authority, cumulative effects, population growth, and monitoring of the use of storage. 

NEPA-related comments discussed public involvement, the schedule, the baseline, the 

proposed action and alternatives, mitigation measures, compliance with other regulations, 

and cooperating agencies. The remaining comment categories, with a total of 171 

comments, were data, studies, and analytical tools; other resources; navigation; 

hydropower; and flood risk management. 

 

Throughout this process, the public can obtain information on the status of updating the 

Master Manual and the EIS by checking the USACE Mobile District website 

(www.sam.usace.army.mil). The scoping report will be posted at www.acf-wcm.com 

 and it can be downloaded with or without the appendices. 
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1.0 Introduction 
 

In fall 2008 the U.S. Army Corps of Engineers (USACE or Corps), Mobile District, 

conducted public scoping for preparation of an Environmental Impact Statement (EIS) 

regarding implementation of an updated Master Water Control Manual for the 

Apalachicola-Chattahoochee-Flint (ACF) River Basin (Master Manual) in Alabama, 

Florida, and Georgia. The purpose of scoping, in accordance with the requirements of the 

National Environmental Policy Act of 1969 (NEPA), is to solicit input from other 

agencies and the public to help identify all the relevant issues and alternatives that should 

be addressed in an EIS. The EIS will provide supporting documentation for a decision on 

implementing a Master Manual update, as well as for updating reservoir-specific water 

control plans to be included as appendices to the Master Manual.  

 

This scoping report provides background regarding the Corps’ role in managing the ACF 

River Basin and the need to update the Master Manual (Section 1); describes the scoping 

activities conducted by the Corps (Section 2); categorizes the issues raised in the scoping 

comments (Section 3); summarizes the comments submitted by federal, state, and local 

government agencies (Section 4); and provides the framework for preparation of an EIS 

to address the potential for significant impacts on the human and natural environment 

resulting from implementation of an updated Master Manual (Section 5). The appendices 

to this report contain copies of all of the Corps’ public communication and 

documentation about the scoping process; copies of all comments received during 

scoping in their original format; and a report containing all the comments, broken down 

into segments and categorized by issues. 

 

1.1 Background 
The ACF River Basin drains 19,800 square miles in parts of southeastern Alabama, 

northwest Florida, and central and western Georgia. About 74 percent of the ACF River 

Basin lies in Georgia, 15 percent in Alabama, and the remaining 11 percent in Florida. 

The basin extends approximately 385 miles from the Blue Ridge Mountains to the Gulf 
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of Mexico and has an average width of approximately 50 miles. The basin covers 50 

counties in Georgia, 8 in Florida, and 10 in Alabama. The headwaters of the 

Chattahoochee River are in north Georgia, and the river flows along the Georgia-

Alabama state line. The Chattahoochee joins the Flint River at Lake Seminole. 

Downstream of the lake, the Apalachicola River ultimately flows into the Gulf of Mexico 

via Apalachicola Bay in Florida. (Figure 1). 

 

The ACF River Basin is a dynamic hydrologic system characterized by interactions 

between aquifers, streams, reservoirs, floodplains, and estuaries. Water resources in the 

basin have been managed to serve a variety of purposes, including navigation, 

hydroelectric power, flood risk management, water supply, and recreation. There are 16 

reservoirs on the mainstems of the Apalachicola, Chattahoochee, and Flint Rivers (5 

federal and 11 non-federal projects), which have altered the natural streamflow and 

provided water supply improvements and recreational opportunities for the public in 

these resource areas. The interrelationship between operation of the dams and the 

resulting river flows has resulted in a highly regulated system over much of the basin. 

The principal rivers, particularly in the lower half of the basin, receive a substantial 

contribution of water from groundwater baseflow during dry times (Comprehensive 

Water Resources Study Partners, 1995). 
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Figure 1. Apalachicola-Chattahoochee-Flint (ACF) River Basin. 
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1.2 Federal Authorizations 
Several pieces of authorizing federal legislation affect the ACF River Basin. Section 2 of 

the River and Harbor Act of 1945 (Public Law [P.L.] 79-14) approved the general plan 

recommended in House Document 342, 76th Congress, for development of the 

Apalachicola, Chattahoochee, and Flint Rivers, Georgia and Florida, for the multiple 

purposes of navigation, hydroelectric power generation, and flood risk management. A 

modification to the 1945 general plan was authorized by Section 1 of the River and 

Harbor Act of 1946 (P.L. 79-525), in accordance with the report of the Chief of 

Engineers dated May 13, 1946 (House Document 300, 80th Congress), to include Buford 

multipurpose reservoir (Lake Lanier), the Fort Benning Lock and Dam, and the Upper 

Columbia and Jim Woodruff multipurpose developments. The navigation feature of the 

project was to be provided by dredging, channel contraction works, construction of a 

series of locks and dams, and flow regulation by the upstream reservoirs. In the 

Apalachicola River portion of the project, the 1946 amendment provided that “…local 

interests furnish free of cost to the United States, as and when required, all rights-of-way, 

spoil-disposal areas, easements and other lands required for the provision and 

maintenance of a navigation channel in the Apalachicola River….” Further modifications 

authorized by Congress in 1953 (House Committee Public Works Resolution adopted 

May 19, 1953) substituted the now George W. Andrews and Walter F. George Locks and 

Dams for the Upper Columbia multipurpose project and Fort Benning Locks and Dam. 

The Flood Control Act of 1962 authorized West Point Lake in accordance with House 

Document No. 570, 87th Congress. 

 

Other ancillary project purposes were added to these congressionally authorized projects 

by laws that apply generally to all Corps reservoirs. These other laws are the Flood 

Control Act of 1944 (P.L. 78-534), which provides the authority to add recreation as a 

purpose and to contract for use of surplus water for domestic purposes; the Water Supply 

Act of 1958 (P.L. 85-500, Title III), which provides the authority to include storage for 

municipal and industrial water supply; the Fish and Wildlife Coordination Act of 1958 

(P.L. 85-624). which provides the authority to modify projects to conserve fish and 

wildlife; the Federal Water Pollution Control Act Amendments of 1972 (P.L. 92-500), 
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known as the Clean Water Act, which establish the goal to restore and maintain the 

quality of the Nation’s waters; and the Endangered Species Act of 1973 (P.L. 93-205), 

which provides the authority for operating projects to protect threatened or endangered 

fish and wildlife.  

 

1.3 Corps Projects in the ACF River Basin 
The Corps operates five dams in the ACF River Basin (in downstream order): Buford, 

West Point, Walter F. George (George), George W. Andrews (Andrews), and Jim 

Woodruff (Woodruff). All but one is located wholly on the Chattahoochee River arm of 

the basin. The exception is the downstream-most dam, Woodruff, which is immediately 

below the confluence of the Chattahoochee and Flint Rivers and marks the upstream 

extent of the Apalachicola River. Andrews is a lock and dam without any appreciable 

water storage behind it, but Buford, West Point, George, and Woodruff dams are 

reservoirs (Lakes Lanier, West Point, George, and Seminole, respectively) with a 

combined conservation storage capacity (relative to the top of each reservoir’s full 

summer pool) of about 1.6 million acre-feet. Because Jim Woodruff Dam/Lake Seminole 

is operated as a run-of-river project, only very limited storage is available to support 

project purposes. The Corps projects in the ACF River Basin and their authorized project 

purposes are described in more detail in the following subsections. 

 

1.3.1 Lake Sidney Lanier and Buford Dam 
The Corps’ Buford Dam on the Chattahoochee River is a multipurpose project for flood 

risk management, hydroelectric power generation, navigation, recreation, water quality, 

water supply, fish and wildlife conservation. Section 2 of the River and Harbor Act of 

1945 (P.L. 79-14) approved the general plan recommended in House Document 342, 76th 

Congress, for development of the Apalachicola, Chattahoochee, and Flint Rivers, Georgia 

and Florida, for the multiple purposes of navigation, hydroelectric power generation, and 

flood risk management. A modification to the 1945 general plan was authorized by 

Section 1 of the River and Harbor Act of 1946 (P.L. 79-525), in accordance with the 

report of the Chief of Engineers dated May 13, 1946 (House Document 300, 80th 
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Congress), and it included Buford multipurpose reservoir (Lake Sidney Lanier or Lake 

Lanier).  

 

The authorized project provides for a rolled-earth dam 1,630 feet long with crest at 

elevation 1,106 feet National Geodetic Vertical Datum of 1929 (NGVD), or about 192 

feet above streambed elevation; three earthen saddle dikes with a total length of 5,406 

feet; a chute spillway with crest at elevation 1,085 feet; a powerhouse in a deep cut, with 

steel penstocks in tunnels and concrete intake structure at the upstream end of the tunnels; 

and a flood control sluice tunnel paralleling the power tunnels.  

 

Lake Lanier has a total storage capacity of 2,554,000 acre-feet at elevation 1,085 feet. Of 

this, 1,049,400 acre-feet (at elevation 1,070) is usable for power generation, 637,000 

acre-feet is reserved for flood risk management, and 867,600 acre-feet is inactive storage. 

The minimum power pool elevation is 1,035 feet, and the maximum power pool 

(maximum conservation pool) elevations are 1,071 feet in the summer and 1,070 feet in 

the winter. Lake Lanier has a surface area of 38,024 acres at elevation 1,070 feet. The 

power installations consist of one generating unit of 6 megawatts (MW) and two units of 

50 MW each, or a total of 106 MW. The 6-MW unit runs continuously to assist in 

meeting the minimum flow requirements at Peachtree Creek.  

 

Minimum flow requirements from Buford Dam have evolved over the period since 

project completion. The current plan, referred to as the “Short-Term Plan,” was 

developed in 1986. It established the “River Management System” agreement under 

which the Corps, when possible and practical, endeavors to make only those releases 

specifically required for water supply and to maintain the 750-cubic-foot-per-second (cfs) 

minimum in-stream flow at Peachtree Creek. Georgia Power Company agreed to 

continue to use Morgan Falls reservoir to reregulate the Buford releases. 
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1.3.2 West Point Lock and Dam 
The Corps’ West Point Dam and Lake were authorized by the Flood Control Act of 

October 23, 1962 (P.L. 87-874). The authorized project purposes for the reservoir are 

flood risk management, hydroelectric power generation, navigation, recreation, water 

quality, water supply, and fish and wildlife conservation.  

 

The authorized project provides for a gravity-type concrete dam 896 feet long with 

earthen embankments at either end 1,111 feet long on the east end and 5,243 feet long on 

the west end. The total length of the dam and spillway is 7,250 feet. The main dam 

consists of a concrete non-overflow section, 185 feet long on the west side, and an 

earthen embankment retaining wall on the east side, as well as a gravity concrete spillway 

390 feet long, including piers and abutments, with six tainter gates, each 50 feet by 41 

feet. A monolith intake-powerhouse section and erection bay 321 feet long is constructed 

directly west of and adjacent to the spillway.  

 

At the full pool elevation of 635 feet NGVD, the reservoir provides a total storage of 

605,000 acre-feet, of which 307,000 acre-feet is usable. Flood risk management storage 

of 85,200 acre-feet is provided between pool elevations 635 feet and 641 feet. During the 

critical flood season, the reservoir is operated with a maximum power pool elevation of 

625 feet to provide additional flood risk management storage of 221,000 acre-feet. West 

Point Lake has a surface area of 25,900 acres at an elevation of 635 feet. The power 

installations consist of one generating unit of 3 MW and two units of 42 MW each, or a 

total of 87 MW.  

 

West Point Dam provides a continuous minimum release of 675 cfs to the Chattahoochee 

River. It operates in a peaking mode, generating power between two and six hours during 

normal operations each weekday depending on the conservation pool elevation. Weekend 

generation may occur if required to meet customer needs. Lake levels vary only during 

high inflows to the basin and during flood storage drawdown in the winter. Flood flows 

captured in the reservoir are generally released slowly over the subsequent weeks, unless 

additional flood flows are expected. Power releases during the low-flow season augment 
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flows at the Georgia Power Company projects along the Chattahoochee River. The 

releases also provide water for municipal and industrial needs in the Columbus, Georgia, 

area and for navigation on the Apalachicola River below Jim Woodruff Lock and Dam 

during the winter.  

 

1.3.3 Walter F. George Lock and Dam 
Walter F. George Lake, also known as Lake Eufaula, is created by the Walter F. George 

Lock and Dam on the Chattahoochee River about 183 miles upstream of Apalachicola 

Bay. The authorized project purposes include hydroelectric power generation, navigation, 

recreation, water quality, water supply, and fish and wildlife conservation. The existing 

project provides for a concrete dam, gated spillway, and single-lift lock, with earthen 

embankments at either side. The non-overflow section of the dam includes a powerhouse 

and an intake structure. The gated spillway is 708 feet long with a fixed crest at elevation 

163 feet NGVD. The two earthen embankments, almost equal in length, have a total 

length of 12,128 feet, with crest elevation at 215 feet and a maximum height of about 68 

feet. The non-overflow section of the concrete dam is 200 feet long, with the deck of the 

powerhouse section at elevation 208 feet. The lock, which has usable chamber 

dimensions of 82 feet by 450 feet, has a lift of 88 feet with the normal upper pool 

elevation at 190 feet. Depths are 13 feet over the lower sill and 18 feet over the upper sill 

at normal pool elevation.  

 

At the full pool elevation of 190 feet, the reservoir provides a total storage of 934,600 

acre-feet, of which 244,400 is reserved for power production. Walter F. George Lake is 

the largest reservoir in the ACF River Basin; it has a surface area of 45,180 acres at 

elevation 190 feet. The power installation at the lake is being rehabilitated. When the 

rehabilitation is complete, the installation will consist of four generating units of 42 MW, 

for a total of 168 MW. A lock 82 feet wide and 450 feet long, along with a 9-foot-deep, 

200-foot-wide navigation channel extending to Columbus, Georgia, is authorized for 

navigation use.  
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1.3.4 George W. Andrews Lock and Dam 
The George W. Andrews Lock and Dam is a single-purpose navigation project on the 

Chattahoochee River, 154 miles upstream of Apalachicola Bay. The authorized project 

purposes include navigation, recreation, and water quality. It consists of a concrete fixed-

crest spillway 340 feet long extending into the right bank with crest at elevation  102 feet 

NGVD, a concrete gate spillway adjacent to the lock 280 feet long with crest at elevation 

82 feet NGVD, a single-lift lock with usable chamber dimensions of 82 feet by 450 feet, 

and a maximum lift of 25 feet. Depths are 13 feet over the lower sill and 19 over the 

upper sill at a normal pool elevation of 102 feet. The Andrews project reregulates inflows 

caused by peaking power operations at Walter F. George powerhouse.  

 

1.3.5 Lake Seminole and Jim Woodruff Dam 
The Jim Woodruff Lock and Dam is on the Apalachicola River 107.6 miles above its 

mouth, about 1,000 feet below the confluence of the Chattahoochee and Flint Rivers and 

1.5 miles northwest of Chattahoochee, Florida. The reservoir, Lake Seminole, extends 

about 46.5 miles upstream along the Chattahoochee River to the vicinity of Columbia, 

Alabama, and about 47 miles upstream along the Flint River, or 17 miles above 

Bainbridge, Georgia. The authorized project purposes include hydroelectric power 

generation, navigation, recreation, water quality, water supply, and fish and wildlife 

conservation. 

 

The existing project provides for a concrete open-crest spillway 1,634 feet long on the 

right bank, with crest at elevation 79 feet NGVD; a single-lift lock with usable chamber 

dimensions of 82 feet by 450 feet constituting a portion of the dam; an earthen section 

506 feet long, with a maximum lift of 33 feet and a depth over the sills of 14  feet; a gated 

spillway 766 feet long with the bridge at elevation 107 feet NGVD, or about 67 feet 

above the streambed elevation; a powerhouse with an intake section constituting a portion 

of the dam; an earthen section 506 feet long to accommodate the switchyard and 

substation; and an overflow dike section 2,130 feet long on the left bank, with crest at 

elevation 85 feet. At the normal pool elevation of 77 feet, the reservoir has a total 

capacity of 367,320 acre-feet and a surface area of 37,500 acres. The power installation 
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consists of three units of 14.45 MW, or a total of 43.35 MW. The reservoir level is 

normally maintained near elevation 77 feet. Pondage of one-half foot above and below 

this elevation is used to reregulate flows into the reservoir from upstream projects that 

operate as peaking plants. Because there is no flood risk management storage at this 

project, the reservoir level is maintained at elevation 77 feet by passing inflows through 

the spillway gates or through the powerhouse.
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Table 1. Projects in the ACF River Basin 

Basin/River/Project Name 
Owner/State/ 
Yr. Initially 
Completed 

Drainage
Area 

(Sq. Mi.) 

Reservoir
Size 
(Ac.) 

Total 
Storage 
(Ac-Ft.) 

Conservation
Storage 
(Ac-Ft.) 

Power 
Capacity

(kW) 

Normal 
(Summer) 
Lake Elev 

(Ft.) 

Authorized Purposes 
for Corps-Owned 

Projects 

Chattahoochee River  8,770       

Buford Dam/Lake Lanier COE/GA/1957 1,040 38,542 1,957,000 1,087,600 86,000 1,071 FRM, HP, NAV, REC, 
WQ, WS, FW 

Morgan Falls Dam GPC/GA/1903 1,340 580 2,450 NA 16,800 866  

West Point Dam and Lake COE/GA/1975 3,440 25,900 604,520 306,100 82,200 635 FRM, HP,  NAV, REC, 
WQ, WS, FW 

Langdale Dam GPC/GA/1860 3,600 152 NA NA 401 548  
Riverview Dam GPC/GA/1902 3,600 75 NA NA 480 531  
Barletts Ferry Dam GPC/GA/1926 4,260 5,850 181,000 NA 129,300 521  
Goat Rock Dam GPC/GA/1912 4,500 965 11,000 NA 68,100 404  
Oliver Dam GPC/GA/1959 4,630 2,280 32,000 NA 60,000 337  
North Highlands Dam GPC/GA/1900 4,630 131 1,500 NA 29,600 269  
City Mills Dam* City Mills/GA/1863 4,630 110 684 NA 740 226  

Eagle and Phenix Dam* Consolidated 
Hydro/GA1834 4,640 NA 260 NA 4,260 215  

W. F. George Lock and 
Dam  
and Lake (Lake Eufaula) 

COE/GA/1963 7,460 45,180 934,400 244,400 130,000 190 HP, NAV, REC, WQ, 
WS, FW 

George W. Andrews Lock 
and Dam and Lake COE/GA/1963 8,210 1,540 18,180 NA None 102 NAV, REC, WQ 

Flint River  8,460       
Blackshear Dam and Lake* Crisp Co./GA1930 3,800 8,700 144,000  13,000 237  
Flint River Dam/Lake 
Worth GPC/GA/1920 5,310 1,400 NA  5,400 182  

Apalachicola River  19,600       
Jim Woodruff Lock and 
Dam/ Lake Seminole COE/FL/1954 17,230 37,500 367,320 NA 30,000 77 HP, NAV, REC, WQ, 

WS, FW 
Legend: FRM=Flood Risk Management; HP=Hydroelectric Power Generation; NAV=Navigation; REC=Recreation; WQ=Water Quality; WS=Water Supply; FW=Fish and 

Wildlife Conservation; NA=Not Available; *Currently Inoperative 
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1.4 Non-Corps-Owned Dams in the ACF River Basin 
There are 11 additional dams within the ACF River Basin that are not owned and 

operated by the Corps. Brief descriptions of the dams are provided below. Table 1 

provides an overview of all the dams (Corps and non-Corps) within the ACF River Basin. 

The Morgan Falls project is on the Chattahoochee River 30 miles below Buford Dam at 

river mile 312.6. The dam impounds a 7-mile reservoir that has a surface area of 580 

acres at elevation 866 feet. The total reservoir storage volume is about 2,450 acre-feet, of 

which about 2,250 acre-feet is usable. The maximum generating capacity of the project is 

16.8 MW. Georgia Power operates the Morgan Falls Project as a modified run-of-river 

project to reregulate peaking flows from the Corps’ upstream Buford Dam for power 

generation, drinking water supply, and assimilation of treated wastewater in the Atlanta 

region.  

 

Below West Point Dam are a series of eight hydropower dams along approximately 32 

miles of river. Six of these dams are part of Georgia Power’s Middle Chattahoochee 

Hydro Group; they are known individually as Langdale, Riverview, Bartlett’s Ferry, Goat 

Rock, Oliver, and North Highlands. The first two, Langdale Dam and Riverview Dam, 

have very small reservoirs that are unnamed. The larger projects at Bartlett’s Ferry, Goat 

Rock, Oliver, and North Highlands are described below. The Middle Chattahoochee 

projects operate in a run-of-river-with-pondage mode, based on the outflow from the 

Corps’ West Point Dam upstream. 

 

• Bartlett’s Ferry Dam is on the Chattahoochee River upstream of Columbus, 

Georgia. The dam impounds Lake Harding, which has a surface area of 5,850 

acres at elevation 521 feet. The project includes a powerhouse composed of six 

units, which have a total generating capacity of 173 MW.  

• Goat Rock Dam is at mile 172.2 on the Chattahoochee River. It impounds Goat 

Rock Lake, which has a surface area of 965 acres at elevation 404 feet. The 

powerhouse consists of six units with a total generating capacity of 40 MW. The 

project provides an instantaneous target minimum flow release of 800 cfs, or 

inflow, whichever is less, downstream of the dam. 
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• Oliver Dam, which impounds Lake Oliver, is at mile 163.5 on the Chattahoochee 

River downstream of Goat Rock Dam. The lake has a surface area of 2,280 acres 

at elevation 337 feet. The powerhouse consists of three 18-MW generating units 

and one small 6-MW generating unit, for a total capacity of 60 MW. The project 

provides an instantaneous target minimum flow release of 800 cfs, or inflow, 

whichever is less, downstream of the dam 

• The North Highlands project is at mile 162.5 on the Chattahoochee River 

downstream of Oliver Dam. The impoundment has a water surface area of 131 

acres at elevation 269 feet. It has four units with a total generating capacity of 

29.6 MW. The project is operated in a run-of-river-with-pondage mode, based on 

the outflow from the West Point Dam upstream. It provides an instantaneous 

target minimum flow release of 800 cfs, or inflow, whichever is less, downstream 

of the dam; a daily average target minimum flow of 1,350 cfs, or inflow, 

whichever is less, downstream of the project; and a weekly average target 

minimum flow of 1,850 cfs, or inflow, whichever is less, downstream of the 

project. 

 

Lake Blackshear Dam, owned and operated by the Crisp County Power Commission, 

impounds the Flint River near Warwick, Georgia, at river mile 134.7. The power plant 

consists of four units with a total licensed capacity of 15.2 MW. The project consists of 

two earthen dams, each 30 feet high. The North dam is 3,400 feet long, and the South 

dam is 650 feet long. The drainage basin is approximately 3,764 square miles and begins 

at Hartsfield Airport just south of Atlanta, Georgia. The normal full pool elevation is 237 

feet above mean sea level (msl). 

 

Lake Worth is formed by the Lake Worth Dam on the Flint River, at its confluence with 

Muckalee Creek and Kinchafoonee Creek. The Georgia Power Company owns and 

operates the project. The lake covers 1,400 acres and has 36 miles of shoreline. It is in 

Dougherty County just upstream of Albany, Georgia. The power installation consists of 

three units with a capacity of 5.4 MW. 
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1.5 The ACF Master Manual 
In January 2008 Secretary of the Army Pete Geren directed the Corps to update the 

Master Water Control Manual for the Apalachicola-Chattahoochee-Flint River Basin. 

The current Master Manual was completed in 1958, and consequently it does not include 

water control manuals for West Point Dam, Walter F. George Lock and Dam, and George 

W. Andrews Lock and Dam. 

 

In 1989 proposals by the Corps to reallocate storage to municipal and industrial water 

supply at three reservoirs in the Alabama, Coosa, Tallapoosa (ACT) and Apalachicola, 

Chattahoochee, Flint (ACF) River Basins––Lake Lanier, Lake Allatoona, and Carters 

Lake––and by the State of Georgia to develop a regional reservoir near the Alabama state 

line (West Georgia Regional Reservoir) caused controversy between water user groups, 

the states of Alabama and Florida, and various federal agencies. A draft Reallocation and 

Post-Authorization Report and draft Environmental Assessment (EA) had been prepared 

for the Lake Lanier proposal. A draft Apalachicola-Chattahoochee-Flint Basin Water 

Control Plan, dated October 1989, was included as an appendix to the post-authorization 

change report. The State of Alabama filed a lawsuit against the Corps in June 1990 to halt 

these proposed actions. As a result of the litigation, the proposed revisions to the water 

control manual were deferred while the parties negotiated. The Corps has been operating 

under the Draft 1989 Master Water Control Manual pending the update of the Master 

Manual and individual project water control plans.  

 

After a period of negotiation, the governors of Alabama, Florida, and Georgia and the 

Assistant Secretary of the Army/Civil Works addressed the issues of concern by signing a 

Memorandum of Agreement (MOA) on January 3, 1992. The MOA specified that a 

comprehensive study of the water resources of the basins would be conducted, in 

partnership among the states and the Corps, to develop the needed water resources data 

and to investigate the feasibility of implementing an interstate coordination mechanism 

(compacts) for resolving water resources issues in the ACT and ACF River Basins. The 

MOA contained a “live and let live” provision for water use in the basins while the 

ACT/ACF Comprehensive Study and negotiations were conducted. This approach 
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permitted existing water users to reasonably increase water withdrawal amounts for the 

period necessary to negotiate a solution to the water issues. The MOA also specified that 

the Corps would operate the federal reservoirs in the ACT and ACF River Basins, within 

its statutory and contractual obligations, to maximize water resource benefits to the 

basins as a whole while taking into account the needs of existing water users and the need 

to maintain the historic flow regime in the rivers within the basins.  

 

Subsequent supplemental MOAs extended the term of these agreements and continued to 

include the “live and let live” provisions. The Comprehensive Study partners 

recommended river basin compacts between the states as the mechanism for negotiation 

of water allocation formulas and management of the basins. The “live and let live” 

provisions were incorporated into the Interstate River Basin Compacts for each basin, 

signed into law by the President in November 1997; the MOAs were allowed to expire in 

September 1998. 

 

It was envisioned that the Comprehensive Study would recommend, among other things, 

a conceptual plan for management of water resources in the ACT and ACF River Basins, 

including management of the federal and non-federal reservoirs within the basins; an 

assessment of existing and future water resource needs; the extent of water resources 

available within the basins to serve such needs; and an appropriate mechanism to 

implement management of the basins. The Comprehensive Study reports were never 

finalized, although much useful data on water resource needs and availability was 

generated and assessment and modeling tools were developed to assist in resource 

assessment and management of the basins.  

 

Compact negotiations began in early 1998, with a December 31, 1998, deadline for 

reaching agreement on the water allocation formulas. By mutual agreement and in 

accordance with the provisions of the Compacts, the states extended the deadline 

numerous times. Nevertheless, the State Commissioners (governors of each state) were 

unable to reach an agreement on an equitable apportionment of the waters in either basin, 

and the Compacts were allowed to expire in August 2003 (ACF River Basin) and in July 
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2004 (ACT Basin). Upon expiration of the ACT and ACF Compacts, Alabama and 

Florida reactivated their previous litigation and filed new litigation, resulting in a stay of 

any action by the Corps related to implementation of any new water supply contracts or 

changes in reservoir storage or water control operations. The states asserted in this 

litigation that water control operations in the ACF River Basin are not being conducted in 

accordance with approved water control plans, Corps regulations, and federal law. The 

ACF Claims have been consolidated as Multiple District Litigation to be heard by one 

judge with proceedings to be held in the District Court for the Middle District of Florida. 

   

Court-ordered mediation between the parties was initiated in March 2006 for both the 

ACT and ACF litigation. It expired in March 2007 (ACF River Basin) and in September 

2007 (ACT Basin). On January 30, 2008, Secretary Geren directed the Corps to proceed 

with updating the water control plans for the ACF River Basin. The Mobile District 

published the Notice of Intent (NOI) to prepare an Environmental Impact Statement (EIS) 

for the ACF water control manual update in the Federal Register on February 22, 2008.  

 

Water supply issues in the ACF River Basin were also the subject of litigation in the 

Federal District Court for the District of Columbia (D.C. Court) in December 2000, when 

the Southeast Federal Power Customers, Inc. (SeFPC) sued the Corps of Engineers, 

alleging that use of water from Lake Lanier for water supply was not authorized and that 

the power customers were not receiving appropriate credit for hydropower losses. A 

Settlement Agreement in that lawsuit between the Corps and the SeFPC and Lake Lanier 

Water Supply Providers was reached in January 2003, and it was approved by the D.C. 

Court on February 8, 2004. The Settlement Agreement includes a proposal for the Corps 

to enter into interim water storage contracts at Lake Lanier for several municipalities and 

local governments, with the potential for the interim water storage contracts to roll over 

to permanent reallocation storage contracts in the future. Efforts to implement the 

Agreement, however, could not proceed because of an injunction obtained by the State of 

Alabama in another federal court. That injunction was dismissed, and on December 21, 

2005, the SeFPC filed a motion with the D.C. Court to stay proceedings in the case 

pending completion of the NEPA process contemplated by the Settlement Agreement.  
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In January 2006, the D.C. Court issued an order granting the stay and specifically stating 

that the stay of the litigation would not release the Corps from its existing legal obligation 

to implement the settlement agreement as expeditiously as practicable. On June 16, 2006, 

the Mobile District published in the Federal Register an NOI to prepare an EIS to address 

the proposed interim storage contracts. Public scoping meetings were held in November 

2006, and a final Scoping Report was published in February 2007. The States of Alabama 

and Florida appealed the SeFPC D.C. Court decision to the D.C. Circuit, and arguments 

were heard in November 2007. On February 5, 2008, the D.C. Circuit held the Settlement 

Agreement invalid because it constituted a water allocation of more than 20 percent 

without congressional consent, in violation of the Water Supply Act of 1958. The State of 

Georgia filed a petition for a writ of certiorari with the Supreme Court on the decision by 

the D.C. Circuit.  The petition was denied by the Supreme Court on January 12, 2009. 

 

On November 1, 2007, the governors of Alabama, Florida, and Georgia met with 

Executive branch leaders (Secretary of the Department of the Interior, Chairman of the 

Council on Environmental Quality [CEQ], Chief of Engineers) to discuss strategies for 

developing solutions to the decades-long “Water Wars” between the three states. The 

resulting discussions focused primarily on the ACF system and the need for the states to 

agree on a drought water-management plan. The mutually agreed-upon deadline was 

March 1, 2008. The negotiations did not reach an agreement and ended on the agreed-

upon deadline date. 

 

The appendices to the Draft 1989 Master Water Control Manual include federal-

reservoir-specific water control plans that outline the regulation schedules for each of the 

five projects, including operating criteria, guidelines, rule curves, and specifications for 

storage and releases from the reservoirs. 

 

The reservoirs in the ACF system are operated to provide for the authorized purposes of 

flood risk management (previously referred to as flood control), fish and wildlife 

conservation, navigation, hydroelectric power generation, water supply, water quality, 

and recreation. To provide the authorized project purposes of navigation, certain fish and 
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wildlife needs, hydroelectric power, certain water supply needs, recreation, and water 

quality, flow must be stored during wetter times of each year and released from storage 

during drier periods. Traditionally, this means that water is stored in the lakes during the 

spring and released for authorized project purposes in the summer and fall. In contrast, 

some authorized project purposes such as lakeside recreation, water supply, and lake fish 

spawning are achieved by retaining water in the lakes throughout the year or during 

specified periods. The conflicting water demands require that the Corps operate the 

system in a balanced operation in an attempt to meet all the authorized purposes while 

continuously monitoring the total system’s water availability to ensure that minimum 

project purposes can be achieved during critical drought periods.  

 

To help do this, the Corps has defined four Action Zones in each of the major ACF 

storage projects––Buford, West Point, and Walter F. George. Action Zone 1, the highest 

in each lake, defines a reservoir condition where all authorized project purposes should 

be met. As lake levels decline, Action Zones 2 through 4 define increasingly critical 

system water shortages and guide the Corps in reducing flow releases as pool levels drop 

as a result of drier-than-normal or drought conditions. The Action Zones also provide a 

guide to the Corps to help balance the remaining storage in each of the three major 

storage reservoirs.  

 

Corps regulations require developing a water control plan for each reservoir project, as 

well as basin water control manuals for the coordinated operation of multiple projects 

within a river basin. They also require that these manuals be updated or revised as 

necessary to conform with changing requirements due to developments in the project area 

and downstream, improvements in technology, new legislation, and other relevant 

factors, provided such revisions comply with existing federal regulations and established 

Corps policy. The water control plans for the Corps reservoir projects in the ACF River 

Basin are out-of-date and need to be updated. The last approved Apalachicola River 

Basin Reservoir Regulation Manual is dated 1959. Although separate water control plans 

for each federal reservoir project in the ACF River Basin have been prepared, many of 

them need to be updated. As stated previously, the Master Manual for the ACF River 
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Basin was updated in 1989, but never finalized. Although the 1989 draft plan was never 

finalized, the Corps has continued to operate the ACF in accordance with it, making 

small changes or adjustments as circumstances required. Coordination and consultation 

under the Endangered Species Act has been accomplished for project operations as the 

need arose, although formal consultation for the basin-wide manual operations has not 

been completed. 

 

The Corps now intends to proceed with updating those water control plans and the basin 

manual for the ACF. The proposed updates of the water control plans and manual are 

intended to reflect current operations as they have evolved due to changing conditions in 

the basins and would fully comply with agency regulations and federal laws. The states 

and other stakeholders would be involved in developing the plans. The process of 

updating the water control plans, subject to the availability of funds, is estimated to take 

approximately three years. It would include public involvement and analysis under the 

National Environmental Policy Act (NEPA) and consultation under the Endangered 

Species Act. Updating the water control plans and manuals would provide a baseline from 

which future studies or reallocations would be based, and it would provide a way to 

capture the Corps’ current operating environment. 
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2.0 Scoping Process Summary 
The National Environmental Policy Act is a “full disclosure” law, providing for public 

involvement in the NEPA process. All persons and organizations that have a potential 

interest in major action proposed by a federal agency––including other federal agencies, 

state and local agencies, federally recognized Native American Indian tribes, interested 

stakeholders, and minority, low-income, or disadvantaged populations––are encouraged 

to participate in the NEPA process. 

 

The CEQ regulations implementing NEPA direct federal agencies that have decided to 

prepare an Environmental Impact Statement (EIS) to engage in a public scoping process. 

The purpose of scoping is to determine the range of issues to be addressed and to identify 

the significant issues to be analyzed in depth with respect to the proposed action and 

alternatives.  

 

Following the decision to prepare an EIS for implementation of an updated Master Water 

Control Manual for the ACF River Basin, the Corps initiated the scoping process. The 

Corps’ objectives for scoping were to identify public and agency concerns; clearly define 

the environmental issues and alternatives to be examined in the EIS, including the 

elimination of nonsignificant issues; identify related issues that originate from separate 

legislation, regulations, or Executive Orders (e.g., endangered species or environmental 

justice concerns); identify state and local agency requirements that must be addressed; 

and identify available sources of data, studies, or tools that could provide information 

valuable in preparing the EIS.  

 

The Corps’ overall scoping process consisted of the following elements. 

• Publishing a Notice of Intent (NOI) to prepare an EIS in the Federal Register.  

• Publishing an announcement of the dates and locations of five public scoping 

meetings in the Federal Register. 

• Updating the existing mailing list by means of an initial postcard requesting 

accurate contact information. 

• Distributing a newsletter and a public notice announcing public scoping meetings 
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and locations to federal, state, and local agencies and officials; stakeholders; and 

other interested parties. 

• Preparing and launching a Web site that described the NEPA process and all the 

public involvement activities planned during EIS preparation and served as a tool 

for collecting public comments and updating the project mailing list. 

• Distributing a press release to media outlets. 

• Sending agency scoping and tribal consultation letters by email. 

• Sending agency scoping and tribal consultation letters by the U.S. Postal Service. 

• Holding a federal agency meeting and web conference to inform the agencies and 

solicit comments. 

• Hosting a Stakeholder's Workshop to share the new and improved version of 

reservoir simulation software called HEC-ResSim with all stakeholders groups 

involved with water management issues in the basin. 

• Holding five public scoping meetings to inform the public about the proposed 

action and to solicit oral and written comments on the issues that should be 

addressed in the EIS. 

• Reviewing and evaluating the oral and written comments received during the 

open comment period. 

• Publishing the scoping report on a Web site at www.acf-wcm.com. 

• Distributing a newsletter announcing publication of the scoping report to federal, 

state, and local agencies and officials; stakeholders; tribes and other interested 

parties. 

 

2.1 Initiating Scoping: Notice of Intent  
On February 22, 2008, the Corps published in the Federal Register an NOI to prepare an 

EIS for the proposed implementation of the updated ACF Master Manual. On 

September 19, 2008, a supplement to the NOI was published in the Federal Register to 

invite the public to participate in the NEPA scoping process. The supplemental NOI 

provided details on the dates and locations of the five open-house-style public scoping 

meetings scheduled at various locations throughout the ACF River Basin, as well as 



Scoping Report for the ACF River Basin                                                                      January 2009  
 

            _______________________________________________________________  
  

22

information explaining the various methods to be used to collect comments from the 

public for consideration in preparing the Draft EIS. The notice listed Mr. Brian Zettle 

(USACE Mobile District) as the point of contact for questions regarding the manual 

update or the NEPA process. Copies of the Federal Register notices are provided in 

Appendix A. 

 

2.2 Public Notices 
A press release summarizing the proposed action and the dates, times, and locations of 

the public scoping meetings (Appendix B) was posted on the USACE Web site at 

www.sam.usace.army.mil. It was also delivered to newspapers and radio and television 

stations throughout the basin (Tables 2 and 3). In addition to providing information on 

the USACE Web site, the Corps also launched a project-specific Web site, www.acf-

wcm.com, to provide another avenue for communicating information to stakeholders 

about the EIS and Master Manual update, as well as to provide for Web-based comment 

submission during the scoping period.  

 

A newsletter containing the same information as the press release (Appendix C) was sent 

to more than 3,800 stakeholders, including federal agencies, state agencies, appropriate 

federally recognized Native American Indian tribes, local agencies and officials, public 

interest groups, private organizations, individuals, and other interested parties. The 

newsletter was distributed through the U.S. Postal Service and electronically, if an email 

had been provided. 
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Table 2. Newspapers that Received Press Releases 

Publication Location 
Abbeville Herald Abbeville, Alabama 
Albany Herald Albany, Georgia 
Atlanta Journal Constitution Atlanta, Georgia 
Columbus Ledger-Enquirer Columbus, Georgia 
The Decatur Daily Decatur, Alabama 
Dahlonega Nugget Dahlonega, Georgia 
Dothan Eagle Dothan, Alabama 
Eufaula Tribune Eufaula, Alabama 
Forsyth County News Cumming, Georgia 
Georgia Outdoor News Madison, Georgia 
Gainesville Times Gainesville, Georgia 
Gulf County Breeze Gulf Breeze, Florida 
Gwinnett Daily Post Gwinnett County, Georgia 
Jackson County Floridian Marianna, Florida 
LaGrange Daily News LaGrange, Georgia 
Lanette Valley Times Lanette, Alabama 
Montgomery Advertiser Montgomery, Alabama 
Mundo Hispanico Atlanta, Georgia 
Opelika Auburn News Opelika, Alabama 
Pensacola News Journal Pensacola, Florida 
Tallahassee Democrat Tallahassee, Florida 

 
Table 3. Television and Radio Stations that Received Press Releases 

Name City 
WRBL TV (Channel 3, CBS) Columbus, Georgia 
WSB TV (Channel 2, ABC) Atlanta, Georgia 
WTVM TV (Channel 9, ABC) Columbus, Georgia 
WXIA TV (Channel 11, NBC) Atlanta, Georgia 
WGCL TV (Channel 46, CBS) Atlanta, Georgia 
WDUN (550 AM) Gainesville, Georgia 
WMJE (102.9 FM) Gainesville, Georgia 
WGST (640 AM) Atlanta, Georgia 
WSB Radio (98.5 FM) Atlanta, Georgia 

 

The project mailing list was developed from an existing Corps-maintained database of 

stakeholders with an interest in activities within the ACF River Basin. A postcard was 

sent to stakeholders to give them an opportunity to update their information to include an 

email address, provide an alternative contact’s email address, state whether they would 

like to continue to receive mail through the U.S. Postal Service, or remove their name 

from the mailing list.  
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At this time, there are more than 4,500 stakeholders on the mailing list.  As other 

interested parties are identified, they have been added to the mailing list, which will be 

updated continually throughout the development and finalization of the EIS. Anyone 

requesting information or notice regarding the EIS will be added to the mailing list. 

Participants in the public and interagency scoping meetings have been added to the 

project mailing list as well. 

 

2.3  Native American Indian Tribal Consultation  
Government-to-government tribal consultation notices (Appendix D) were sent 

electronically October 1, 2008, and through the U.S. Postal Service on October 15, 2008, 

to 26 federally recognized Native American Indian tribes in the United States. The 

consultation letters contained information regarding the update of the Master Manual, as 

well as announcements of the interagency and public scoping meetings. The letters also 

requested a response with respect to interest in participating in a consultation meeting 

regarding the EISs for both the ACF and ACT River Basins. The meeting was planned 

for November 13, 2008, in Spanish Fort, Alabama, outside Mobile. Mr. Tommy Birchett, 

an archaeologist with the Mobile District, was identified as the point of contact for 

responses. 

 

Seven tribes of the 26 responded to the initial electronic mailing, several of which 

mentioned schedule conflicts. Ultimately, only the Choctaw Nation of Oklahoma 

expressed interest in attending the meeting November 13, 2008.  

 

A final mailing was sent electronically as a follow-up to ensure that no other tribes were 

interested in participating in government-to-government consultation at the time. Given 

the limited response, the Corps chose to coordinate with the tribes through email for the 

time being and referred the tribes to the various resources available online to find out 

more about the proposed Corps action.  
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2.4  Federal Agency Web Conference 
On September 26, 2008, the Corps sent an electronic invitation to attend a federal agency 

web conference to the points of contact previously identified in the ACF River Basin. A 

follow-up announcement was distributed October 6, 2008, to remind agencies of the 

meeting and request their participation in a pre-meeting agenda planning tool. An online 

survey was created to collect input from the agencies, and it was later used to establish 

the web conference agenda. The web conference was held October 9, 2008, at the Mobile 

District office in Mobile, Alabama. The purpose of the meeting was to provide 

background information on and an open discussion about updating the Master Manual. 

The meeting was also used to gather existing data and additional information that can be 

used in developing the Draft EIS. 

 

Thirty representatives from 11 federal agencies participated in the web conference. In 

addition to presenting background information on the update of the Master Manual, the 

Corps provided information on the NEPA process and discussed the resource areas that 

would likely be considered in the EIS. A summary of the issues raised during the web 

conference is provided in Section 4.6 of this report. The meeting agenda and presentation 

are in Appendix E. 

 

2.5 HEC-ResSim Technical Modeling Workshop 
The Hydrologic Engineering Center (HEC) has developed a new and improved version of 

reservoir simulation software called HEC-ResSim. In recognition of HEC-ResSim's 

sophisticated computational abilities and maturity as a generalized model, the Mobile 

District began working with HEC to modernize its ACT and ACF reservoir modeling 

applications using HEC ResSim.  The more powerful system modeling functions and 

ability to incorporate custom logic into water management decisions proved improved 

capability to actual operations and allow greater flexibility for evaluating alternatives. 

 

In the interest of transparency and cooperation, the Mobile District and HEC hosted a 

workshop to share the new tools and data with all stakeholders groups involved with 

water management issues in the basin. The workshop took place at Jim Woodruff Lock & 
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Dam from 30 September – 2 October 2008, and focused entirely on technical topics.  A 

total of twenty-eight modelers attended the workshop representing three federal agencies, 

three state agencies, one university, and five private consultants representing the 

stakeholders. 

 

The session proved very successful regarding it objectives: 

• Introduce the participants to the HEC-ResSim software. 

• Initiate technology transfer by providing the participants with a copy of the 

software and ACT/ACF Models; walk the participants through the model; and 

answer questions.  

• Foster relationships by continuing long standing technical working relationships 

with stakeholders. 

 

 A copy of the workshop announcement and agenda is provided in Appendix F. Mobile 

District and HEC continue to refine the HEC-ResSim models of the ACF system, with an 

informed stakeholder group. 

 

2.6  Public Scoping Meetings 
Public scoping meetings for the ACF River Basin were held on the following dates at the 

times and locations noted: 

• Monday, October 20, 2008: Franklin County Courthouse, Apalachicola, Florida, 

5:00 p.m.–8:00 p.m. 

• Tuesday, October 21, 2008: Dothan Convention Center, Dothan, Alabama, 

5:00 p.m.–8:00 p.m. 

• Wednesday, October 22, 2008: Callaway Center at West Georgia, LaGrange, 

Georgia, 5:00 p.m.–8:00 p.m. 

• Thursday, October 23, 2008: Cobb County Government Civic Center, Hudgins 

Hall, Marietta, Georgia, 4:00 p.m.–7:00 p.m. 

• Wednesday, October 29, 2008: Georgia Mountain Center, Gainesville, Georgia, 

5:00 p.m.–8:00 p.m. 
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The venues were chosen on the basis of accessibility to the public throughout the ACF 

River Basin. An open house format was used at each meeting, and information stations 

with displays (Appendix G) and handouts (Appendix H) were available for viewing. 

Subject matter experts from the Corps and environmental contractors staffed each station, 

where information about the following was provided: 

• The Water Control Manual for the ACF River Basin 

• Water management and federally authorized project purposes 

• Modeling tools 

• The NEPA process and EIS development 

• Environmental resources 

• Socioeconomics 

 

In addition, a welcome station, media station, written comments station, and court 

reporter were available to provide information and accept oral and written comments.  

A total of 1,018 stakeholders participated in the 5 public scoping meetings. A breakdown 

of participation by meeting location is shown in Table 4. 

 

Table 4. Participants by Scoping Meeting Location 

Date Location Attendance 
October 20, 2008 Apalachicola, Florida 135 
October 21, 2008 Dothan, Alabama 24 
October 22, 2008 LaGrange, Georgia 365 
October 23, 2008 Marietta, Georgia 93 
October 29, 2008 Gainesville, Georgia 401 

 Total 1,018 
 

Following sign-in, a brief presentation was offered to introduce participants to the format 

of the public scoping meeting and to clarify the purpose of the meeting. Corps experts 

and environmental contractors were available at stations to answer questions and accept 

comments. Laptop computers were set up to accept comments electronically through the 

project Web site. A staff member was on hand to help participants to use the computers. 

Comment forms were also available at the written comments station. Also, a court 

reporter was available at each meeting to accept oral comments. Appendix I contains the 
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oral comment roster. Transcripts of the oral comments are included in Appendix J, which 

contains all the comments the Corps received during scoping.  

 

2.7  Scoping Comments 
A total of 2,269 comments were submitted by 643 individuals, organizations, and 

agencies during the formal scoping period, which ended November 21, 2008. Comments 

were submitted to the Corps through all available options––U.S. Postal Service, email, 

Web site, fax, verbal transcription, or in person at one of the scoping meetings. Copies of 

all the public and agency comments received during the scoping process are presented in 

Appendix J.  

 

Scoping continues throughout the preparation of an EIS. The Corps will accept and 

consider all comments regardless of when they are submitted. However, comments 

submitted after November 21, 2008, are not represented in this scoping report. 
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3.0 Scoping Comment Analysis 
The scoping process for the EIS for implementation of an updated Master Water Control 

Manual for the Apalachicola-Chattahoochee-Flint River Basin) resulted in the 

submission of comments from 643 individuals, organizations, and agencies and two 

petitions. As described in Section 2 of this report, the Corps received oral and written 

comments by U.S. Postal Service, email, on Web site forms, and at public scoping 

meetings. In the next stages of the EIS process, these comments will be used to determine 

the scope and content of the Draft EIS. Note that the Corps does not endorse or validate 

the content of the comments received. 

 

The 2,269 comments received were categorized into 12 comment areas categories: Water 

Management Recommendations; Socioeconomics and Recreation; Biological Resources; 

Drought Operations; Water Quality; Water Supply; National Environmental Policy Act; 

Data, Studies, and Analytical Tools; Navigation; Hydropower; Flood Risk Management; 

and Other Resources.  Some of the categories were further divided into subcategories to 

present the stakeholders’ issues and recommendations more clearly. Table 5 provides the 

total number of comments by category.  Appendix K contains all of the comments 

received sorted by issue area. 

 

When considering the numbers represented in Table 5, it is important to note that some 

comments might be defined by more than one category. Also important to note is that 

some of the comments received were submitted by entities or organizations representing 

a specifically identified number of individuals. These letters are accounted for in the 

same manner as correspondence received from elected officials written on behalf of their 

constituents. They are counted as one submission. Statistically, the petitions were 

accounted for separately as presented in Section 3.13.  
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 Table 5. Comments Categorized by Segment 

Category Number of 
Comments 

Water Management Recommendations  868 
Socioeconomics and Recreation 404 
Biological Resources  284 
Drought Operations 191 
Water Quality 155 
Water Supply  117 
National Environmental Policy Act 79 
Data, Studies, and Analytical Tools  56 
Other Resources 52 
Navigation 28 
Hydropower 26 
Flood Risk Management 9 

Total 2,269 
 

3.1 Water Management Recommendations 
The Corps operates federal reservoirs in the ACF River Basin to satisfy the following 

congressionally authorized project purposes; fish and wildlife conservation, flood risk 

management, hydroelectric power generation, navigation, recreation, water supply, and 

water quality. Eight hundred sixty-eight comments were related to the management of 

project purposes and Corps operations of the ACF River Basin. These comments were 

further divided into six subcategories: (1) Existing Water Management Practices, (2) 

Water Management Suggestions, (3) Demands and Needs, (4) Conservation, (5) 

Alternatives, and (6) Other. Figure 2 presents the distribution of comments regarding 

water management recommendations.  
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Water Management Recommendations

Alternatives
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Figure 2.  Distribution of comments among Water Management Recommendations 

subcategories. 

 

3.1.1 Existing Water Management Practices 
The Corps received 103 comments critiquing the manner in which the water management 

activities in the ACF River Basin are carried out. The comments regarding Lake Lanier 

addressed the low lake levels and their effects on recreation, safety, property values, the 

environment, and aesthetics. One commenter stated, “Sometimes it's embarrassing. I have 

relatives that call from all over the United States and make jokes about do I have water in 

my lake.” Another said, “We also had dead mussels on the dry land at our house when 

the water was down.” Others called attention to a gauge error that occurred in 2006, 

citing the error as a contributor to the low lake levels that followed. Some questioned the 

Corps’ decisions to make releases from Lake Lanier at the beginning of the drought, 

given the small drainage area upstream and the known difficulty in refilling. Others 

questioned why water continues to be released from Lake Lanier even when the pool 

elevation is 22 feet below normal. A few commenters expressed their perception of 

preferential treatment of upstream users to the detriment of downstream users. A 

representative of Gwinnett County, citing paragraph 6d of Engineer Regulation (ER) 

1110-2-240, stated, “We do not believe that the present Interim Operations Plan and its 
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modifications follow this COE rule.” Another commenter stated that downstream lakes 

have recovered from their low levels, but continued releases from Lake Lanier in excess 

of inflow have not allowed its recovery.  

 

Those commenting about West Point Lake complained primarily of low lake levels and 

the impact on recreation and recreational safety. One commenter stated that “[c]onditions 

of a low pool are extremely hazardous to those who use the lake for recreation and as a 

means of daily sustenance.” Others questioned whether the Corps is operating West Point 

Lake in accordance with the congressional authorization. The West Point Lake Coalition, 

for example, stated that “the Corps operates West Point Lake specifically and the ACF 

system in general in a way that ignores the original, PRIMARY congressional 

authorizations as a group and focuses extensively on flood risk management as well as 

downstream and upstream demands that do not meet the purposes set forth by Congress. 

It appears that the Corps has established the flood risk management authorization as THE 

primary purpose….”  Some suggested that the Corps needs to take a more proactive 

approach to the creeks that feed into the lake by dredging them to prevent flooding of 

low-lying areas. 

 

Some commenters were concerned about flows in the open-river sections downstream of 

the reservoirs. Some, such as the Alabama Department of Conservation and Natural 

Resources (ADCNR), expressed concern that “the water management policies of the past 

have often resulted in a degradation of the ecological integrity of a river ecosystem, 

which in the case of wildlife has led to a decrease in biodiversity and species 

sustainability.” ADCNR added, “To protect ecological integrity, we need to mimic 

components of natural flow variability, taking into consideration the magnitude, 

frequency, timing duration, rate of change and predictability of flow, and sequencing of 

such conditions.” Others were concerned that growth in the Atlanta regions will cause the 

Corps to modify its operations of Lake Lanier to the detriment of the downstream uses of 

water supply and waste assimilation. The Columbus Water Works expressed concern that 

current operations do not pay adequate attention to Chattahoochee River flows in the 

middle stretch of the river and the minimum flow obligations of Georgia Power Company 
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projects operating under a Federal Energy Regulatory Commission (FERC) license. A 

number of commenters were concerned that current operations favor endangered species 

(mussels) over people. 

 

3.1.2 Water Management Suggestions 
A total of 132 comments provided suggestions regarding potential modifications to 

current water management practices and water control manuals. The comments from 

federal, state, regional, and local agencies are discussed in more detail in Section 4. The 

U.S. Environmental Protection Agency (EPA) identified a number of issues for inclusion 

in the updated water control manuals, including a discussion of how operations have 

changed historically, drought contingency operations, compliance with new 

environmental requirements for water quality and endangered species, use of real-time 

data, and streamlining data exchange between agencies. The U.S. Fish and Wildlife 

Service (USFWS) provided a number of suggestions for consideration in updating the 

water control manuals. The USFWS requested that the Corps develop a summary of the 

current operating rules for each project, an explanation of their basis in congressional 

authorization, and a description of the Corps’ discretion to change the operating rules. 

The USFWS recommended a comprehensive process for determining how ecological and 

social benefits could be increased by modifying the operation of the federal projects and 

suggested that the Corps consider the impacts of increasing consumptive demands in the 

ACF River Basin. 

 

The Alabama Office of Water Resources (AOWR) stated that “[u]nless the Corps 

undertakes the revision to the Water Control Manuals in a manner that is consistent with 

federal law, including the recent decision of the United States Court of Appeals for the 

D.C. Circuit, the current effort will not help resolve the long-running controversy over 

the ACF River Basin.” AOWR further suggested that the update of the water control 

manuals focus on authorized purposes by assessing whether any changes in baseline 

conditions are necessary to comply with existing laws and regulations. The Florida 

Department of Environmental Protection (FDEP) stated, “The master manual must 

clearly describe not only the relative priorities of each of the ACF reservoirs, but also 
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how those priorities and additional uses and demands will be accommodated.” FDEP also 

suggested that the NEPA process evaluate Corps operations throughout the ACF River 

Basin. The Georgia Environmental Protection Division (GAEPD) stated that “[i]t should 

be noted that the issuance of water withdrawal permits from Lake Lanier and the 

withdrawal and consumption of water from the ACF River Basin are state and local 

actions, not federal actions, and therefore should not be addressed within the scope of 

connected, cumulative, and similar federal actions.” The Atlanta Regional Commission 

suggested that the Corps consider all reasonable alternatives; operate the ACF projects in 

accordance with their congressionally authorized purposes; and address the needs of the 

middle and lower portions of the basin. Hall County, Georgia, suggested that the updated 

manuals rely on the most up-to-date factual information examining new and different 

ways of operating the ACF projects.  

 

The Students of River Basin Management at Florida State University provided several 

suggestions, including potentially revising the Action Zones, incorporating the Revised 

Interim Operating Plan (RIOP) into the updated manuals, defining the process of 

balancing the reservoirs, and incorporating adaptive management. One commenter was 

concerned that net local inflow accounts for not only streamflow into the reservoir but 

also consumptive depletions and evaporation from the reservoirs, which could adversely 

affect the computed inflows used in the RIOP. Another commenter encouraged further 

revision of the RIOP to limit the adverse effect on Lake Lanier. One commenter 

encouraged the use of HEC-ResSim to assist in developing new operating rules for the 

ACF projects and suggested that the water control plan consider effects on the 

Apalachicola River and Bay. The West Point Lake Coalition requested that the “winter 

drawdown” be no lower than elevation 633 feet.  

 

One commenter suggested that the Corps’ updated Master Manual can be a critical tool in 

achieving joint agreement in interstate water management. Some commenters suggested 

that the updated manuals must be scientifically based and establish an equitable 

distribution of the waters of the ACF River Basin. One commenter suggested reducing 

releases from Lake Lanier when rain occurs in downstream portions of the ACF River 
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Basin. Another commenter observed that the Flint River has not been developed in 

accordance with the original comprehensive plan for the ACF River Basin and that 

additional reservoirs would be helpful in solving the interstate water issues.  

 

The Association of County Governments of Georgia (ACCG) stated, “Updating the plan 

should include new methods of forecasting runoff and modeling to ensure that the Corps 

ACF reservoirs, particularly Lake Lanier, are allowed to reach full pool no later than June 

1st of each year and are as full as practical during drought conditions while still meeting 

downstream, legally-required flows.” Numerous other commenters agreed with the idea 

of refilling Lake Lanier by June 1 of each year. Sixty-six comments encouraged 

balancing of project purposes. They indicated that all interests should be considered and 

evaluated and that upstream and downstream needs are equally important. One 

commenter suggested that “[t]here is sufficient water in the basin to meet reasonable 

needs for municipal and industrial water supply without causing harm to the environment 

or to other users if, but only if, the reservoirs are managed wisely.” 

 

Fifteen comments encouraged a reduction in dependence on West Point Lake for meeting 

downstream needs. The Mayor of LaGrange, the West Point Lake Coalition, and the 

Troup County Chamber of Commerce all stated that “the project has been used as, using 

the Corps terms, ‘the workhorse’ of the basin. Nowhere in the Congressional 

authorization does Congress empower the Corps to take the resources at West Point and 

to use them exclusively for purposes other than those set by Congress.” A similar 

sentiment was expressed by 12 other commenters. One commenter suggested that faster 

reaction to changing conditions is needed and that there is no time for “lots of studies.” 

Five comments regarding monitoring were received. EPA suggested that “employing this 

same type of concept [referring to GAEPD’s process for monitoring water quality] in 

other areas would greatly enhance the ecological sustainability of the aquatic systems 

affected by construction, maintenance and operation of federal projects within the ACF 

watershed basin.” Another commenter suggested real-time monitoring for river flows in 

the Atlanta area to tailor releases to exactly what is needed. ACCG urged that “any new 

Water Control Plan not simply tweak or replicate the Corps existing operations. Instead, 
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alternative operating plans must be developed using modern inflow forecasting and 

modeling to meet the agreed upon performance measures that will manage our shared 

water resources much more effectively both now and into the future.”   

 

There were five comments regarding sharing the effects of drought throughout the ACF 

River Basin. One commenter expressed the opinion that “[a]ll communities benefiting 

from the Lanier withdrawals should be on the same water restrictions as those at Lake 

Lanier even if they have sufficient water while we are in a draught [sic]!” Another 

commenter described this notion as “sharing the pain.” Two comments encouraged 

conservative operations of the reservoirs to maintain higher pool levels. Seventeen 

commenters suggested conserving storage by reducing releases and withdrawals during 

drought times. One commenter stated, “Too much water has been allowed to flow 

downstream. Lake Lanier has been adversely affected by the drought and excessive 

outflow of lake water.” Another commenter suggested that releases above natural river 

flows should not be made when the lakes are in Action Zones 2–4. All 17 commenters 

shared the view that releases should be reduced until Lake Lanier has recovered.  

 

3.1.3 Demands and Needs 
Forty-six comments fell into the Demands and Needs category. Of these, 31 comments 

expressed concern regarding the ability of the federal projects in the ACF River Basin to 

meet downstream needs. Among the needs identified were minimum flow needs in the 

middle Chattahoochee portion of the basin; the needs of industry, such as the Farley 

Nuclear Plant; and ecosystem needs in the Apalachicola River and Apalachicola Bay. 

Some commenters believed that upstream needs for water supply and recreation should 

receive greater emphasis than downstream needs. Others were concerned that the 

Apalachicola River and Apalachicola Bay should be protected with adequate water flow.  

Twelve commenters were concerned about the adequacy of water resources to meet 

future water needs. One commenter stated, “The new Water Control Plan should be 

designed to accommodate withdrawals consistent with projections contained in the 

Metropolitan North Georgia Water Planning Districts Water Supply and Conservation 

Plan.” Another commenter suggested, “Consideration should be given looking at future 
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population projections and water demands from the river.” Three comments addressed 

the subject of growth management. One commenter observed that “[t]he man made 

problems of uncontrolled development which requires more water than is available 

without the least bit of concern for others in continuing development is more than we 

should or can be expected to swallow.” Another commenter asked “future growth and 

development in Atlanta to demonstrate where water supply will come from to support 

planned growth.” 

 

3.1.4 Conservation 

The Corps received 27 comments related to water conservation. One commenter 

observed that conservation measures in the Atlanta area were effective. Another 

suggested that the region through the “Metropolitan North Georgia Water Planning 

District is far ahead of the rest of the basin in these efforts and is currently revising its 

Water Supply and Conservation Plan to be even more aggressive.” Several commenters 

encouraged implementation of basin-wide conservation measures. Another commenter 

suggested that conservation measures should be developed for water uses in addition to 

water supply. According to one commenter, conservation measures should be 

incorporated into the Master Manual update. 

 

3.1.5 Alternatives 
There were 440 comments that suggested alternatives to be considered as part of the 

update of the Master Manual. A large portion of the comments received were associated 

with maintaining or raising full pool water levels at Lake Lanier and West Point Lake. 

Specifically, commenters would like Lake Lanier to remain at 1,071 feet or to be raised 

to 1,073 feet. Comments regarding West Point Lake requested eliminating the winter 

drawdown and maintaining the lake at between 633 and 635 feet. Other commenters 

suggested adopting “management triggers” for Lake Lanier, stating that “[t]he new WCP 

should incorporate specialized provisions for managing Lake Lanier that reflect its 

distinctive characteristics and management needs. Without them, Lake Lanier is destined 

to be disproportionately impacted by draw-downs for downstream management, without 
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an ability to remain near full pool or to refill.”   

 

Twenty-four commenters suggested construction of additional reservoirs to meet future 

water supply and other water resources needs. Five commenters encouraged restoring a 

historic flow regime to the Apalachicola River. One commenter suggested that some 

control of inter-basin transfers is needed. Four commenters suggested desalination as a 

potential source for future water supply, and four suggested a pipeline to bring Tennessee 

River water to the Atlanta area as a potential solution. Three commenters suggested that 

closing Bob Sikes Cut should be part of a solution to salinity problems in Apalachicola 

Bay.  

 

Many of the alternatives suggested are outside the existing authority of the Corps and 

could not be implemented without additional congressional authority. Suggestions that 

are outside the existing Corps authority may be considered by conducting a feasibility 

study and making appropriate recommendations to Congress for their authorization. One 

authority for conducting such a feasibility study is Section 216 of the Flood Control Act 

of 1970, which authorizes studies to review the operation of completed federal projects 

and recommend project modifications "when found advisable due to significantly 

changed physical or economic conditions ... and for improving the quality of the 

environment in the overall public interest." Such studies are conducted under the General 

Investigation program and require cost-sharing from a local sponsor.  

 

3.1.6 Other 
There were 119 comments regarding water management that did not clearly fall within 

other subcategories and therefore were categorized as Other. These comments were wide- 

ranging and cannot be easily summarized. A couple of commenters  encouraged the 

Corps to conduct a thorough update, stating that “[o]nly the most thorough study and 

vetting resulting in a cultural change in the Corps understanding and management of the 

system will assure a basin that meets the needs for future generations.” Another 

commenter expressed frustration with the time required to update the Master Manual. 

Other commenters described the scoping process as a waste of time and money.  
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3.2 Socioeconomics and Recreation 
A total of 404 comments were categorized under Socioeconomics—the study of the 

relationship between economic activity and social life––and Recreation. Following 

review, the comments were further sorted into six subcategories: (1) Economics and 

Recreation; (2) Safety Hazards; (3) Environmental Justice; (4) Population Growth; (5) 

Shoreline Management; and (6) General Socioeconomic Issues. The percentage of 

comments assigned to each subcategory is shown in Figure 3. 

 

Socioeconomics and Recreation

Economics and 
Recreation

74%

Safety Hazards
12%

Environmental 
Justice

5%

General
5%

Shoreline 
Management

3% Population Growth
1%

 
Figure 3. Distribution of comments among Socioeconomics and Recreation 

subcategories. 

 

It is important to note that concerns regarding socioeconomics—employment, lost 

revenue, economic growth, property values, recreation, environmental justice, public 

safety—are the underlying message in far more than the 404 comments directly attributed 

to this category. Though more comments were assigned to the Water Management 

Recommendations category than to this category, a large percentage of those 

recommendations were centered on achieving more favorable socioeconomic conditions 

for stakeholders throughout the ACF River Basin. Summaries of the issues raised, by 
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subcategory, are provided in the following subsections. 

 

3.2.1 Economics and Recreation 
Recreation is a major economic driver for many of the communities in the ACF River 

Basin. In fact, recreation and economics are so closely intertwined in the comments 

provided by stakeholders that the two topics could not be disentangled. Of the 293 

comments assigned to this subcategory, about 80 percent regarded the effects of low 

water levels in Lake Lanier and West Point Lake; the remaining 20 percent addressed the 

effects of low water flows in the Chattahoochee River south of West Point Dam.  

Stakeholders in Georgia raised numerous issues regarding the adverse impacts that 

prolonged low and inconsistent water levels in lakes Lanier and West Point have had on 

the local, regional, and state economies. The issues raised include job and income losses 

for water-dependent and recreation/tourism-based businesses, sharp declines in property 

values, lost recreation opportunities and declining quality of life, and lost opportunities 

for economic growth. Many contended that the Corps has failed to take socioeconomic 

impacts into account in its water management practices. Several comments expressed a 

belief that the Corps is knowingly managing its dams to meet the downstream water flow 

needs of natural resources without regard for socioeconomic impacts on the people of 

Georgia. Many of the comments were submitted on behalf of large organizations or 

associations that represent the concerns of thousands of stakeholders. 

 

More than 30 comments were submitted by stakeholders in the middle and lower regions 

of the ACF River Basin and regarded the adverse economic and recreation impacts of low 

river flows in the Chattahoochee River south of West Point Dam. Alabama stakeholders 

raised issues regarding downstream flow requirements to meet hydropower project 

purposes and industrial users—critical components of the regional and state economy. 

Recreation is also a large economic driver in the eastern regions of the state, and low 

reservoir levels and river flow have affected the economy and quality of life for 

Alabamians. Florida stakeholders expressed great concern for the future of their seafood- 

and fishing-based economy, as well as the businesses that support that economy, 
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including tourism, if adequate water flow into Apalachicola Estuary and Bay is not 

maintained. Florida stakeholders expressed grave concerns that if minimum flows for the 

survival of the Apalachicola estuarine ecosystem are not maintained, the economy of the 

Apalachicola Bay region will collapse, with no possibility for recovery.  

 

Stakeholders offered an extensive list of basin-wide recommendations and actions that 

they believe the Corps should consider in updating the Master Manual and supporting 

EIS. The recommendations include the following:  

• Develop an economic study on the impact of various water levels on each region 

of the ACF River Basin. 

• Update the reservoir fisheries performance measures developed for the 1998 draft 

EIS for ACF water allocation (based on the findings of Ryder et al. [1995]) in 

light of any new information developed in the past 10 years, and use them to 

evaluate the relative impacts on reservoir sport fisheries of alternative operating 

plans. 

• Fully analyze the relationship between recreational use of the lakes and the direct 

and induced economic impacts. 

• Show scientific and economic facts to support flow requirements for downstream 

hydropower, endangered species habitat, and health of the seafood/oyster 

industry. 

 

Recommendations regarding Lake Lanier include the following:  

• Assess the negative impact of questionable water supply on future economic 

development efforts in Atlanta. 

• Provide federal assistance to lake property owners affected by cove erosion due to 

low lake levels. 

• Consider all options for alleviating adverse economic impacts on water-dependent 

businesses in Lake Lanier/Atlanta region. 

• Develop a new water control plan that ensures the best and highest use of Lake 

Lanier to protect the regional economy. 
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Recommendations regarding West Point Lake include the following:  

• Do not consider use of West Point Lake to support downstream navigation in any 

alternative operation plans without adequate study of the environmental and 

socioeconomic damages that could occur due to fluctuating water levels in the 

lake. 

• Include the results of the West Point Lake independent economic study in the EIS 

as support for developing alternative water control operations at the lake. 

• Restore and maintain all Corps-owned and -operated recreational facilities at 

West Point Lake. 

• Maintain West Point Lake at full pool during peak recreational times. 

• Perform a risk/benefit analysis of economics versus flood control for West Point 

Dam management practices. 

• Change the start of winter drawdown of West Point Lake from November to 

January to improve the economic situation. 

 

Recommendations regarding economic and recreation issues in the middle and lower 

reaches of the Chattahoochee River and Apalachicola Bay include the following:  

• Monitor boating access sites and strive to maintain water levels for recreational 

boating access. 

• Consider the positive socioeconomic and environmental benefits to Apalachicola 

River and Bay that would result from maintaining flows in the Chattahoochee 

River to support navigation. 

• Include in the EIS an analysis of the economic value of the vast ecosystem 

services and cultural values provided by adequate flow to Apalachicola Bay. 

• Conduct a comprehensive analysis of the economic, environmental, and social 

and cultural impacts tied to the loss of the traditional livelihoods of rural riparian 

counties and communities. 

• Examine the irreversible adverse economic impacts of the loss of the oyster 

fishery due to low river flows. 
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The following comments were also offered for the Corps’ consideration: 

• Install mooring balls in West Point Lake for overnight fishing or camping as 

another source of revenue for the Corps. Lease the areas where mooring balls are 

located to local marinas to develop this resource.  

• Charge market-based fees for the use of Corps-owned recreational facilities and 

retain the revenues to fund project operation and maintenance. 

 

3.2.2 Safety Hazards 
Stakeholders submitted about 50 comments regarding the safety hazards encountered by 

recreational users when reservoir levels are not maintained at adequate levels. 

Commenters point out that low water levels result in exposed or near-surface objects that 

pose great danger to boaters, as well as damage to recreational equipment.   Some 

commenters also state that low water levels are to blame for drowning due to sudden 

drop-offs or changes in terrain.  Commenters recommend that the Corps keep the 

reservoirs at full pool to avoid recreational safety hazards.  One commenter suggest that 

the Corps “[p]ermit dredging and removal of hazardous shallows/shoals in the primary 

thoroughfares, thereby adding additional water capacity to the lake and making the lake 

safer for navigation.” 

 

3.2.3 Environmental Justice 
Approximately 25 comments regarding socioeconomic impacts on low-income and 

minority populations were submitted. Individuals and organizations in and around West 

Point Lake expressed concern for the low-income and minority populations and 

communities that rely on the lake for recreation as well for supplemental sustenance. 

Comments from the non profit organization 100 Black Men of West Georgia states 

“[a]ctions which result in lower elevations of West Point Lake represent a potential or 

threat of denial of access to recreational resources for minority and low income 

populations in the West Georgia and East Alabama.”   The organization further states that 

the Corps is ignoring the original authorized purpose of recreation, ‘[a]nd the needs and 

expectations of minority and lower income households in west Georgia and east Alabama 
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 They  ask the Corps “[e]ngage far more intensely and with a great deal more 

thoroughness in addressing environmental justice issues at West Point Lake.  The West 

Point Lake Advisory Council requests that the Corps ensure recreational access for low-

income families.  One commenter contends that the “[i]ssue of ensuring recreational 

access for low income and minority families that the West Point Lake Advisory Council 

is attempting to push is ridiculous.” The comment goes on to say that the population 

affected are those wealthy enough to own a house with boat dock on the lake, not the 

poor, and the rich are trying to use the Environmental Justice issue to help themselves.  

Several comments were also made regarding the loss of income for many low-income 

families that rely directly on the lakes and rivers for their income. Concerns were raised 

that decreased water flow in the middle regions of the ACF River Basin and in 

Apalachicola Bay could have severe economic impacts for entire low-income or minority 

communities.   

3.2.4 Other Socioeconomic Issues 
Population Growth. Six commenters addressed the issue of future population growth as a 

factor the Corps must consider in the Master Manual and supporting EIS. Commenters 

want the Corps to factor population projections into any consideration of alternative 

operational practices and as a factor in management of the ACF River Basin as a whole. 

 

Shoreline Management. Thirteen comments were submitted by individual stakeholders 

requesting that the Corps consider revisions to dock permitting policies, better manage 

shoreline debris, perform annual shoreline allocations reviews, and provide for better 

enforcement of existing shoreline management policies.  

 

General Comments. About 20 comments addressed socioeconomics but did not clearly 

fit into the other subcategories. These comments include a number of statements 

regarding the personal enjoyment of living on the water, the importance of ensuring that 

the resources in the ACF are protected for future generations, and the disappointment and 

anger many stakeholders feel about the current low water levels in Lake Lanier and West 

Point Lake. 
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3.3 Biological Resources 
The 305 comments in the Biological Resources category were divided into four 

subcategories: Fisheries, Threatened and Endangered Species, Flow Concerns for 

Apalachicola Bay, and Other Biological Issues. Figure 4 illustrates the distribution of 

comments categorized as Biological Resources. 

 

Biological Resources

Threatened and 
Endangered 

Species Related 
Issues
58%

Fisheries
21%

Flow Concerns for 
Apalachicola Bay

13%

Other Biological 
Issues

8%

 
Figure 4. Distribution of comments among Biological Resources subcategories. 

 

3.3.1 Threatened and Endangered Species 
The Corps received 165 comments related to threatened and endangered species. 

Commenters noted that water availability for people should be considered a priority over 

the protection of mussels and that Lake Lanier should not be drawn down to provide for 

this species. Navigation should be abandoned as a project purpose because of its 

detrimental effect on endangered species. Commenters stated that the IOP and RIOP are 

“flawed” because of a lack of studies on the endangered species at West Point Lake. 

Some commenters said that more research needs to be conducted on endangered wildlife 

in the ACF River Basin. EPA recommended that the Corps address and fully document 



Scoping Report for the ACF River Basin                                                                      January 2009  
 

            _______________________________________________________________  
  

46

the effects of any proposed actions on threatened and endangered species when 

considering alternatives for the EIS. 

 

Comments with recommendations for threatened and endangered species in the ACF 

River Basin include: 

• Revisit the list of threatened and endangered species periodically during the 

planning process and verify the accuracy of the species/habitats list when 

beginning to prepare a Biological Assessment. 

• Participate with the USFWS and other federal and state agencies in efforts to 

locate and monitor extant populations in the remaining unimpounded portions of 

the Chattahoochee River and its tributaries. 

• Conduct an EIS to determine the amount of water needed for mussels and other 

endangered species downstream to survive. 

• Address the same Endangered Species Act-protected resources for the Master 

Manual update as for the RIOP––the Gulf sturgeon (Acipenser oxyrinchus 

desotoi), fat three ridge (Amblema neislerii), Chipola slabshell (Elliptio 

chipolaensis), and purple bankclimber mussel (Elliptoideus sloatianus), all of 

which have designated critical habitat within the action area. 

• Ensure that a sufficient quality and quantity of water is provided in such a manner 

as to resemble the natural riverine flow regime. This flow regime should provide 

aquatic habitat conditions that support a diversity of endemic aquatic species 

(including fish, plants, mussels, and other invertebrates) and their life-cycle 

requirements. As a function of the natural flow regime, both intra- and inter-

annual variations of flows should be implemented to sustain biological diversity 

and a balanced community of organisms. 
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3.3.2 Fisheries 
The 60 fisheries comments were further divided into the following subcategories: wildlife 

and fisheries, improvement of lake fisheries, commercial fisheries, and the facilitation of 

migratory fish passage. Most comments about fisheries in the ACF River Basin were 

related to the drawdown of freshwater throughout the entire system. Commenters noted 

that at Lake Lanier, fish, clams, mussels, and the like are suffering because of the low 

water levels. At West Point Lake, bald eagles and other wildlife are being injured because 

of the low water levels. Trees and fish habitat in the lower Apalachicola River and Bay 

are being affected by low water flow and an increase in salinity, which could cause long-

term ecological damage. Commercial fisheries are in a decline, and mortality rates could 

be directly related to a reduction of freshwater inflow.  

 

The USFWS commented that when considering alternatives for an EIS, the Corps should 

consider the major wildlife presence at Eufaula National Wildlife Refuge and all 

migratory species inhabiting that area during certain seasons. Recreational users 

commented that critical recreational species directly affected by changes in water level, 

as well as by potential water allocation changes, should be identified when evaluating 

alternatives in the EIS. Commenters noted that trout fisheries, which are not part of the 

natural habitat of the ACF River Basin, should not be accommodated by releasing water 

out of the lake to maintain a specific water temperature. Commercial fisheries, such as 

oysters, crab, shrimp, pinfish, and the like, should be protected when addressing 

freshwater needs in an EIS, and impacts on these species should be taken into careful 

consideration.  

 

Commenters strongly encouraged fish passage operations at Jim Woodruff Lock and 

Dam. ADCNR recommended that the Corps establish a goal to develop a fish passage 

plan for all Corps locks and dams in the ACF River Basin. A fish passage plan should 

identify key species that need upstream and downstream movement. A lock passage 

program similar to the one currently employed by the Corps at Woodruff Lock and Dam 

would be a good starting point. Potential impacts on migratory fishes related to Corps 

operations should also be considered. 
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Recommendations for fisheries in the ACF River Basin included the following: 

• Conduct an assessment alongside the EIS to study the effects of low water flows 

on fisheries in the ACF River Basin. 

• The USFWS suggested that the Corps apply a spatially explicit hydrodynamic 

model of the Apalachicola Bay to assess the effects of alternative operations on 

salinity regimes and, in turn, on the relative distribution of salt marshes, 

submerged grass beds, and oyster beds in the bay. 

• ADCNR suggested that the Corps conduct monitoring studies to determine the 

present state of aquatic life and to develop new water control manuals that reflect 

the wildlife conservation actions identified in Alabama’s Comprehensive Wildlife 

Conservation Strategy (CWCS).  

• Coordinate with wildlife agencies from Alabama, Georgia, and Florida to explore 

ways to incorporate the draft Standard Operating Procedures with new 

alternatives. 

• Conduct an assessment with the EIS to evaluate species reductions in crab, 

shrimp, and oyster populations in Apalachicola Bay. 

 

3.3.3 Flow Concerns for Apalachicola Bay 
Thirty-six comments were related to flow concerns for Apalachicola Bay. Salinity in the 

bay has increased and is affecting the species in the bay, allowing saltwater predators to 

move into the estuary. Commenters noted that contributions of the Apalachicola estuary 

to the commercial seafood industry are significant and should be protected. Sustained 

minimum flows, as defined by the RIOP, will not sustain the commercial seafood 

industry in Apalachicola Bay. Dredging and shipping interests have created more avenues 

for salt water to enter the estuary. Statistical data are available through the Florida Fish 

and Wildlife Service showing reduced landings of crab, shrimp, oysters, pinfish, and the 

like, and the data should be taken into consideration when considering alternatives for the 

EIS.  
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Comments related to the impact of flows on biological resources in the Apalachicola Bay 

in the ACF River Basin include the following: 

• The EIS should include a discussion on major biological characteristics, including 

impacts from flows on aquatic species. The evaluation of the various alternatives 

should describe their impact on the sustainability of the aquatic environment and 

related human benefits. 

• The Corps should review existing data and conduct monitoring studies to 

determine the present state of aquatic wildlife in the river reaches below Corps 

projects. Using an adaptive process, the Corps should evaluate various modeled 

flows for its projects to mimic a natural flow regime throughout the ACF River 

Basin.  

• Develop a scientific consensus of environmental flow needs of the ACF River 

Basin. 

 

3.3.4 Other Biological Issues 
Twenty-three comments were categorized as Other Biological Issues. The potential 

impact of increased municipal and agricultural withdrawals for future management of the 

reservoirs should also be included in the EIS. The Corps must avoid operations that will 

violate or lead to violations of water quality standards. The Corps should ensure that even 

under drought conditions, sufficient flow is maintained below each dam so that water 

quality standards and endangered species are protected. The Corps should coordinate 

with the USFWS, EPA, and appropriate state agencies in Alabama, Florida, and Georgia 

to ensure that the water control manuals are compliant with the Endangered Species Act 

and the Clean Water Act. 

 

Comments with recommendations for other biological resource areas in the ACF River 

Basin include the following: 

• The EIS should include a discussion on secondary effects (actions that happen 

later in time) on major water chemical, physical, and biological characteristics. 

The discussion on the chemical characteristics could relate both the water velocity 
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and volumes to, at least, temperature, dissolved oxygen, and conductivity. 

Detailed discussions on major physical characteristics could include the frequency 

of riparian habitat inundation, the distribution or redistribution of sediment 

particles based on sediment particles and flow energy (size/load related to 

velocity), and maintenance of benthic habitat. 

• Include a Biological Assessment of effects on these species and their designated 

critical habitats, as required by the implementing regulations (at Title 50 of the 

Code of Federal Regulations [CFR], section 402.12) for Section 7 of the 

Endangered Species Act. 

• Noxious growths of various exotic species, such as hydrilla and Eurasian milfoil, 

have become a constant management concern at the ACF federal reservoirs, 

especially at Lake Seminole and Lake Eufaula. The Corps should investigate the 

feasibility of occasional drawdowns for controlling aquatic plants. 

• The Corps should evaluate the effects of past and proposed project operations on 

flood durations and floodplain habitats. 

• ADCNR recommended the development of a new water control manual for the 

ACF that reflects the wildlife conservation actions identified in Alabama's CWCS 

where appropriate. 

• ADCNR recommended that the Corps establish a goal to develop a fish passage 

plan for all Corps locks and dams in the ACF. The fish passage plan should 

identify key species that need upstream and downstream movement. With those 

species in mind, the evaluate viable fish passage methods. A lock passage 

program similar to the one employed by the Corps at Woodruff Lock and Dam 

would be a good starting point. This would greatly benefit adult migratory fish 

such as striped bass, Alabama shad, American eel, Gulf sturgeon, and many other 

fish species. 
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3.4 Drought Operations 
Management of water resources during the current drought conditions––specifically, the 

operation of water releases to balance project purposes at the potential expense of other 

projects––is of major concern to the commenters throughout the ACF River Basin. 

Current drought conditions in the Lake Lanier watershed, along with drought conditions 

in previous years throughout the basin, make the allocation of water difficult. The Corps 

received 191 comments related specifically to drought operations. The commenters made 

the following recommendations applicable to the basin: 

• Prioritize reservoir purposes during extreme drought events by defining which 

project purposes are most important. 

• Update the critical yield analysis with an opportunity for public input. 

• Use conservative reservoir operations during drought by reducing releases to a 

minimum (inflow equal to outflow). 

• Include in the Master Manual emergency drought measures that provide for 

reducing releases during drought. 

• Water supply conservation measures are necessary during drought. 

• In extreme drought, let the flow of the river determine flows into Apalachicola 

Bay. Do not support Apalachicola River flows by releases from reservoirs above 

the inflows. 

• Some recommendations were specific to Lake Lanier: 

• Establish and use management triggers (pool elevations at which predetermined 

actions would be taken) during drought, especially at Lake Lanier. 

• Draw down Lake Lanier last when drought occurs, recognizing the small drainage 

area supplying the lake. 

• During drought, reduce the releases from Lake Lanier in the winter to meet the 

reduced flow target at Peachtree Creek, 650 cfs. 

 

Commenters in the headwaters maintained that to protect Lake Lanier during droughts to 

preserve its utility for water supply and recreation, the lake should be disengaged from 

the current practice of operating with all reservoirs as part of a system. Commenters in 
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the lower portion of the basin, on the other hand, stated that too much water is being 

retained upstream and that natural flows are not being adequately mimicked to protect 

species and the Apalachicola Bay. There were six comments regarding sharing the effects 

of drought. Some suggested that water conservation measures, such as water use 

restrictions, should be implemented throughout the ACF River Basin so that the effects of 

drought are not focused on one region or part of the basin.  

 

EPA encouraged the development of an adaptive management plan to address the 

uncertainty associated with in-stream flow. The need to evaluate future changes in 

climate was specifically referenced in eight of the comments received. Commenters 

asked that the Corps recognize that the dry weather patterns that the Southeast has 

experienced in recent years will likely continue in the future and that management of 

water systems within the ACF River Basin must take that into account. One commenter 

recommended that predictions for both increased drought and increased heavy rain events 

be factored into the Corps’ Master Manual planning process. The USFWS recommended 

that the Corps consider how climate change may affect ACF flow regimes and how to 

best adapt reservoir operations to the most likely foreseeable changes. The effects of a 

given set of operating rules will vary depending on whether the basin’s climate becomes 

drier, wetter, more variable, or less variable. In particular, it is vitally important to adapt 

the level set as the top of conservation (TOC) pool to the long-term hydrology of the 

basin and the essential purposes the projects serve. The Corps already practices this 

concept with occasional variances from the rule curves to store water above the TOC 

elevation during dry periods. We recommend that the Corps explicitly address climate-

based operational flexibility in the WCM update and in the analyses of the EIS. 

 

3.5 Water Quality 
The Corps received 155 comments addressing water quality issues in the ACF River 

Basin. Drinking water throughout the entire basin is an extreme concern to citizens and to 

local, state, and federal government agencies. Comments from citizens near West Point 

Lake stated that “[w]ater quality has suffered greatly as a result of frequent fluctuations in 

West Point Lake, which supplies water to the City of LaGrange.” Record low water 
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levels at West Point Lake were also cited as causing algae blooms due to high nutrient 

levels in the water. The need for improved sewerage treatment from the City of Atlanta to 

prevent polluting waters downstream and to ensure that water quality standards are met 

was also expressed in the comments received. These concerns are associated with the 

need to maintain water quality for recreational activities, such as swimming and fishing. 

There is also a concern that reductions in streamflow would result in MeadWestvaco’s 

shutting down operations to avoid violations of its National Pollutant Discharge 

Elimination System (NPDES) permit. Commenters also expressed concern regarding 

poor water quality from raw sewage being released from houseboats directly into the 

river. Above all, citizens expressed the need for the Corps to avoid operations that will 

violate or lead to violations of water quality standards. Specifically, they recommended 

the following: 

• Examine the effects of reservoir operations on water quality, at projects and in the 

tailrace, in the Master Manual update, including ongoing and potential future 

effects on dissolved oxygen, temperature, pH, conductivity, nutrient and organic 

material dynamics, and various industrial and municipal discharges.  

• ADCNR recommended that the Corps maintain water quantity stations above and 

below all dams, and support flow stations below each lock and dam.  

• The Corps should adjust West Point Lake operations to ensure adequate inflow of 

water and lake elevations to dilute nutrient loading into the lake. 

• Adopt a permanent water quality minimum flow of 650 cfs at Peachtree Creek, 

where the Corps has already granted this flow reduction based on water quality 

data and assurances from GAEPD.  

 

3.6 Water Supply 
Water supply from Corps reservoirs is in litigation, but withdrawals for water supply are 

occurring at Lake Lanier, as well as at other Corps lakes and unimpounded river portions 

between the lakes. A number of suppliers of municipal and industrial water supply rely 

on operations throughout the ACF River Basin to meet their water supply needs. The 

Corps received 117 comments regarding water supply within the ACF River Basin. 
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Nineteen commenters expressed the opinion that water supply is more important than 

downstream uses. These commenters tended to live in the upstream portions of the ACF 

River Basin. They depend on a reservoir or river flow for their drinking water, and they 

pointed out that there are no alternative sources of supply. These commenters considered 

drinking water for human consumption and survival of greater importance than fish and 

wildlife concerns.  

 

Thirty of the comments received discussed the socioeconomic importance of water 

supply to the Atlanta region. These commenters, who live in the upstream portion of the 

basin, expressed concern for future economic development efforts if water supplies are 

uncertain. Sixteen comments related to concerns over the future availability of water 

supply in the Atlanta region were received. GAEPD, for example, pointed out that water 

supply options are limited almost exclusively to surface water. Others who live in the 

lower portions of the basin expressed the opinion that continued population growth in the 

Atlanta region should not occur if adequate water supplies are not available. Commenters 

also called for the Corps to consider the water conservation measures that can be taken or 

have already been taken, as well as to include considerations from the Metropolitan North 

Georgia Water Planning District’s Water Supply and Water Conservation Plan. Four 

commenters pointed out that water supply is not an authorized purpose for Lake Lanier 

and that only Congress may change the original authorized purposes. One of the 

comments received expressed concern over contaminates (oil) in the water supply due to 

piping water during times of drought. 

 

Some alternatives for water supply other than Lake Lanier were suggested: 

• Adding storage capacity on the Flint River, which would increase the total water 

storage capacity in the ACF River Basin 

• Desalination 

• Additional groundwater 

• Tennessee River 

 

Two comments on water supply were received from the LaGrange area. They stated that 
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releasing water from West Point Lake to supplement lost or reduced flows from 

agricultural demands in the Flint River Basin is not a congressionally authorized function 

of West Point Lake. 

 

3.7 National Environmental Policy Act 
The Corps received 79 comments related to the NEPA process. The comments were 

further sorted into the following subcategories: (1) Scoping and Public Involvement, (2) 

Baseline Conditions, (3) Proposed Action and Alternatives, (4) Mitigation, (5) Schedule, 

(6) Other Applicable Regulations, (7) Cooperating Agencies, and (8) General. The 

percentage of comments assigned to each subcategory is shown in Figure 5. 
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Figure 5. Distribution of comments among NEPA subcategories. 

 

3.7.1 Scoping and Public Involvement 
Twenty-five comments focused on issues related to the scoping process and public 

involvement opportunities were submitted. Several stakeholders said they welcomed the 

opportunity to work with the Corps. Opinions concerning the single scoping meeting in 

Florida were mixed: some commenters expressed dissatisfaction with the size of the 
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meeting facility (too crowded to allow interaction with Corps representatives), whereas 

others were grateful for the opportunity to gain more information about the ACF River 

Basin and NEPA process. One commenter noted that many people in the Apalachicola 

Bay area feel there is a bias in favor of upper-basin needs. Some commenters expressed 

dissatisfaction with the scoping meeting format (no opportunity for public hearing-type 

comments); others found the meetings informative and professionally conducted. One 

commenter expressed dissatisfaction with the Web-based comment tool. Several 

stakeholders criticized the Corps for not providing more information to the public at the 

scoping stage, claiming that the paucity of details about the proposed action, alternatives, 

and identified issues hampered meaningful opportunity to provide input. Some 

commenters asserted that the scoping process conducted by the Corps has been 

inadequate and does not meet the guidelines for scoping under NEPA, the public 

participation requirements of the Water Resources Development Act (WRDA), or the 

Corps' own implementing regulations for either act. (Refer to agency comment 

summaries in Section 4.0.)  

 

Stakeholders offered the following recommendations that the Corps should consider to 

provide more meaningful communication and cooperation between the Corps and 

stakeholders as the project moves forward: 

• Provide a clear statement of the purpose of and need for the proposed action. 

• Provide a summary of the current operating rules for each project, an explanation 

of their basis in congressionally authorized purposes, and a description of how 

much discretion the Corps has to change the rules. Post the summary on the 

District’s Web site for use by other agencies and the public early in the Master 

Manual update work schedule. 

• Develop a flowchart or some other form of audit trace to demonstrate the 

influence of the stakeholder concerns on the Master Manual. 

• Hold a joint meeting with all stakeholders to discuss the findings of the scoping 

process. 

• Implement scoping and alternatives development procedures similar to those used 

by the Corps to update the water control manuals in the Missouri River Basin. 
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• Provide for a more formalized stakeholder process to work through the goals of 

the basin study and alternatives to be considered. 

• Provide a third-party mediator at future public meetings. 

• Establish a Lake Lanier “crisis team” of Corps employees who are clearly 

available to stakeholders. 

 

3.7.2 Baseline Conditions 
Eight comments pertained to establishing a “baseline” set of conditions against which the 

Corps will analyze the proposed action and alternatives in the EIS.  

 

The FDEP believes that the 1958 water control manual should be used as the baseline (as 

opposed to the 1989 draft manual or current existing operations) and that the NEPA 

process must evaluate all changes in the Corps’ reservoir operations and their impacts 

since that time. This opinion was echoed in the comments provided by Representative 

Allen Boyd, as well as the Apalachicola River Keepers. 

 

The Alabama Office of Water Resources (AOWR) asserted that the Corps must use the 

currently approved water control manuals for each reservoir to establish a baseline. The 

commenter stated that “draft manuals, the use of action zones or other proposed 

operations that have never been subject to the public scrutiny demanded under NEPA and 

the Corps’ implementing regulations should not be used as a starting point of the Corps’ 

review or effort to update the manuals.” Similar comments were made by Georgia Power 

and on behalf of the Southeast Federal Power customers. 

 

Comments submitted on behalf of West Point Lake stakeholders contend “that the Corps 

cannot select the Interim Operating Plan, the Revised IOP, or designate any baseline year 

as the foundation for development of the new WCMs and associated EIS.” They 

recommend that the Corps begin the Master Manual process with a “clean slate.” 
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3.7.3 Proposed Action and Alternatives 
Nineteen comments were assigned to this subcategory, but the proposed action and 

alternatives to be considered were at the heart of a vast number of comments assessed in 

other categories. Comments regarding the proposed action were somewhat general in 

nature, with most of the comments focused on the alternatives to be considered. 

Comments provided by several Georgia stakeholders (GAEPD, Atlanta Regional 

Commission, Association of County Commissioners of Georgia, Metropolitan North 

Georgia Water Planning District, Hall County Government Board of Commissioners, and 

one individual) expressed concern that the revised water control manuals and EIS would 

merely document existing operations and not consider potentially viable alternatives. One 

commenter pointed out that the Corps must show that the EIS informed decision-making, 

rather than simply using the EIS to justify a decision already made. GAEPD expressed 

opposition to making any version of the IOP and RIOP part of the proposed action; 

rather, there should be a range of reasonable and feasible alternatives for the continued 

operation of the federal reservoirs.  

 

Comments provided by Tri-Rivers Waterway Development District and MeadWestvaco 

urged the Corps to include in its environmental documentation “a clear explanation of the 

federal ‘action’ which the Corps is evaluating for purposes of NEPA” and that the 

proposed action “should be defined as the operation of ACF reservoirs according to their 

authorized purposes.” The FDEP reminded the Corps to “clearly describe all decisions, 

particularly in the water control plans and their reservoir regulation schedules, so that all 

parties can easily understand the Corps' proposed action and that action can be reasonably 

evaluated under NEPA.” 

 

The issue of what alternatives the Corps should consider is complex, as demonstrated by 

the very wide array of comments and recommendations made by stakeholders at every 

level of state and local government, public interest groups and organizations, private 

citizens, and other federal agencies. Many of the comments and recommendations were 

captured in Section 3.1, Water Management Recommendations. In addition, summaries 

of the detailed comments and recommendations made by federal, state, and local 
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government agencies with regard to the proposed action and alternatives are also 

provided in Section 4 of this report. The following discussion addresses the comments 

categorized under NEPA during the comment-sorting process.  

 

Some of the more general comments made regarding alternatives included requests that 

the Corps consider alternative operating plans to balance water supply needs and 

economic impact with downstream needs. The Cobb Chamber of Commerce urged the 

Corps to consider making changes to improve the balance among project purposes, even 

if doing so requires congressional approval. Another commenter urged that the Corps not 

limit itself to considering alternatives believed to be within its current authority because 

doing so could overlook alternatives that would achieve the highest and best use of the 

federal projects. Several comments urged the USACE not to limit alternatives to only 

those that mimic the manner of operations of the RIOP. One organization suggested that 

the Corps prioritize reservoir purposes during extreme drought events, the protection of 

wildlife being the top priority.  

 

FDEP recommended that the Corps assess an alternative based on true basin inflow, an 

alternative that uses the entire conservation pool in Lake Lanier, a strong water 

conservation alternative, and a species recovery-based alternative.  

 

GAEPD recommended consideration of separate alternatives based on reallocation of 

storage for water supply, rule curve changes at all projects in the ACF River Basin, 

different methods for optimizing the ACF system, and optimal operations for meeting 

endangered species needs other than those in the RIOP. They also reminded the Corps 

that the "no-action" alternative should be interpreted to mean "no change" from the 

current management direction or level of management intensity; consequently, it would 

be “a useless academic exercise” to consider as the no-action alternative returning a 

resource to its earlier, unaltered state. 

 

The USFWS would like the Corps to consider changes to minimum releases and winter 

drawdown windows for the benefit of downstream species; an alternative that addresses 
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increases in consumptive water demands in the basin; ways that standard operating 

procedures for fish spawning could be included among the mix of alternatives; and an 

alternative that allows Lake Eufaula (Walter F. George Lake) to behave more like a river 

and then compare these with the existing operating regime and other alternatives. 

 

Comments submitted on behalf of West Point Lake stakeholders asked that the Corps 

assess a full-pool (633–635 feet msl) “run of the river” alternative; an alternative that 

eliminates or significantly reduces Action zones at West Point Lake; and an operations 

alternative that ensures that water quality standards are met and that the standards are at 

proper levels for the project. The stakeholder also stated that the Corps should not 

consider any alternative that uses the water in West Point Lake to provide minimum 

flows for waste assimilation or municipal or industrial needs downstream, or support 

downstream navigation without an adequate study of the ecological and environmental 

damages caused by lake fluctuations to support that activity. 

 

Tri-Rivers Waterway Development District and MeadWestvaco noted that the Corps 

should begin by “setting forth a set of operations that fulfills the authorized purposes of 

the reservoirs, according to the primary legal authorities.” They added that [a]ny 

alternative that differs from optimal operation of the reservoirs for primary authorized 

purposes should be clearly identified as such; the need and/or legal basis to deviate from 

operation of the reservoirs for optimal fulfillment of the primary authorized purposes 

should be clearly explained; and that the Corps should clearly explain applicable 

limitations on any deviation from operations for primary project purposes, such as a time 

limit and the circumstances under which the Corps will restore primary operating 

parameters. 

 

3.7.4 Additional NEPA Topics  
Mitigation. FDEP stated that key mitigation elements must include conservation and 

water transfers. 

 

Schedule. The Corps received three comments regarding the timeline for completing the 
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Master Manual update and the accompanying EIS. The commenters stressed that time is 

of the essence, and one added that the EIS cannot be “all things to all people.” 

 

Compliance with Other Regulations. Three comments were made regarding the 

requirement that the Corps meet all applicable laws in its water management operations. 

Specific laws mentioned include the Coastal Zone Management Act, Clean Water Act, 

and Endangered Species Act. 

 

Cooperating Agencies. A comment from the Apalachicola River Keepers suggested that 

the Corps consider engaging EPA as lead agency––with the U.S. Geological Survey 

(USGS), the National Oceanic and Atmospheric Administration (NOAA), the National 

Marine Fisheries Service (NMFS), USFWS, the Corps, and others in cooperating roles––

all overseen by the National Research Council. A comment from Representative Boyd 

encouraged the Corps to continue working with the National Research Council as this 

project moves forward. 

 

General NEPA Comments. Eighteen of the comments submitted addressed NEPA but 

did clearly not fit within the defined NEPA subcategories. Some of the comments were 

included in the general introductory language provided as a lead-in to more specific 

comments that have been addressed elsewhere in this report. Several commenters thanked 

the Corps for the opportunity to participate in process or offered their assistance as the 

project moves forward. Some comments were pleas to the Corps to help their 

communities, “do the right thing,” and ensure the protection of both the human and 

natural environment for future generations. A few commenters expressed doubt that the 

long-standing battle over water can be resolved, admonished politicians and “big 

government;” or conveyed an overall tone of disappointment or disgust with management 

of the ACF River Basin.  

 

3.8 Data, Studies, and Analytical Tools  
Fifty-six comments were assigned to the category Data, Studies, and Analytical Tools. 

The highest number of comment submissions called for impact analysis and studies to be 
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conducted for the ACF River Basin. The Corps' EIS should address the accumulation of 

scientifically based data on the available water and current water withdrawals along the 

ACF system. The EIS should quantify the relationship between increasing consumptive 

demands in the ACF River Basin and the benefits from various project purposes. In 

assessing the cumulative impacts associated with the operation of the ACF Basin, the 

Corps needs to consider the amount of water that may be lost from the basins through 

inter-basin transfers and consumptive uses and should consider appropriate limitations on 

any such losses, particularly under drought conditions. Any raw data input should be 

measured using modern technology. 

 

Commenters asked that a clear discussion and delineation of the pertinent water 

management responsibilities of federal and state agencies be included as a part of the 

EIS. The Corps has no authority to make decisions on matters of water supply planning 

and must defer to the states on such issues. However, commenters saw the need for the 

Corps to examine water supply withdrawals (or the lack thereof), and the consequences 

of them, as impacts of the proposed federal action. Furthermore, the EIS should 

document the volume of storage that has been contracted for water supply or has been 

proposed in each project and any limitations due to the hydrologic conditions of meeting 

the contracts. 

 

Commenters asked that when compiling an EIS, the Corps use the new ResSim model 

software to the maximum advantage in developing new operating rules and that data from 

other modeling software be accepted or rejected but not ignored. Commenters also asked 

the Corps to examine the location of water withdrawals and discharges to ensure their 

location along the Chattahoochee River; “The HEC-ResSim model places certain water 

withdrawal and wastewater discharge points in the wrong location along the 

Chattahoochee River. Because of these errors, the predicted release from Lake Lanier 

necessary to meet the 750 cfs flow requirement at Peachtree Creek is less that what is 

actually needed.”  

 

Additional studies and analysis recommended to the Corps by commenters include the 
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following: 

• Interagency technical workgroups could would assist the Corps in compiling the 

information necessary to craft a balanced set of alternatives and to analyze their 

effects on resources. 

• The National Research Council should be permitted to do a study of all basins 

throughout the three states so that science, rather than politics, can dictate 

appropriate water policy.  

• An assessment of water availability, supply options, demand-management 

alternatives, and socioeconomic factors that influence uses in the ACF system 

would be useful. 

• EPA encouraged including in the EIS a discussion that connects management 

plans to reallocation of water storage. Of special interest are the effects of 

management plans on discharge rates (including velocities) and river elevations 

(including volume). 

• The Corps should evaluate the effects on Apalachicola Bay and Estuary salinity 

and nutrient composition (to evaluate salt marshes, submerged grass beds, oyster, 

floodplain habitats, channel morphology, and bank erosion). 

• A thorough evaluation of project-related flow regime alterations and the potential 

benefits of restoring features of the pre-project flow regimes, specifically the 

approach described by Richter and Thomas (2007), should be conducted. 

 

3.9 Navigation 
The response to Corps operations for hydropower was echoed in the 28 comments on 

navigation––equal numbers of those in favor and those opposed. One comment also 

focused on the environmental impacts of dredging in the Apalachicola River. The 

following is a summary of the comments regarding navigation: 

• Navigation is no longer a high priority and might be altering the natural 

environment. 

• Navigation is no longer a viable means of transportation. 

• Revisions to the manual must recognize navigation as a primary project purpose 
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and reflect the statutory intent to support downstream communities by resuming 

channel maintenance in the Apalachicola River acceptable to the FDEP and by 

providing adequate flow to support navigation.  

• Navigation is an important economic driver in this region, but releases should not 

be made from Lake Lanier to support navigation. 

• The Corps is responsible for operating and maintaining the authorized navigation 

channel. Commenters urged the Corps to “explain in its revised manual and the 

accompanying environmental documentation how it intends to provide for the 

needs of the communities and industries located in the middle and lower portions 

of the ACF River System.” 

 

The Tri-Rivers Waterway Development Association and industries located on the 

Chattahoochee River, such as MeadWestvaco, encouraged the Corps to continue to 

support navigation on the system by pursuing water quality certification from FDEP for 

maintenance dredging and by managing reservoir releases to support navigation. Such 

commenters cite the original congressional authorization as the basis for their position. 

Those who do not support continued support of navigation point to the lack of navigation 

traffic on the system and the adverse environmental effects of dredging in the 

Apalachicola River. One such commenter suggested that the Corps abandon navigation as 

a function of the ACF system. 

 

3.10 Hydropower 
The Corps generates power at dams on the Chattahoochee River and markets the power 

through the Southeastern Power Administration. Of the 26 comments received related to 

management for hydropower, the number of comments that called for hydropower 

production as a priority was the same as the number that called for hydropower 

production to be reduced in times of drought conditions. The following is a summary of 

the comments made regarding hydropower:   

• Hydropower customers are willing to forego their authorized storage as long as 

proper compensation is provided. 
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• Hydropower is one of the original authorized project purposes for Lake Lanier, 

and it provided the economic justification for the project. 

• Any changes in the plan that creates operational restrictions, or redistributes 

project benefits, should be accompanied by a reallocation of project costs and 

compensation to the affected purpose. 

 

The commenters that favored hydropower operations at the ACF projects tended to be 

marketers or users of power, such as the Southeastern Power Administration (SEPA), 

power cooperatives, Georgia Power Company, or industries. These commenters cited the 

original congressional authorization, together with the fact that sale of hydropower repays 

a portion of project costs, as justification for their position. According to SEPA, “[a]ny 

change in the plan which creates operational restrictions, or redistributes project benefits, 

should be accompanied by a reallocation of project costs and compensation to the 

impacted purpose.” A representative of the Southeast Federal Power Customers 

suggested that “the hydropower customers are willing to forego their authorized storage 

at the projects as long as there is proper compensation. Those commenters who did not 

favor hydropower operations at the ACF projects believe that other purposes, such as 

water supply, are of higher priority. Those holding this viewpoint tended to reside in the 

upstream portion of the basin. 

 

3.11 Flood Risk Management 
In cases of extreme wet-weather conditions, the Corps manages operations at federal 

reservoirs to reduce damage caused by flooding. Given the current drought conditions, 

only a limited number (nine) of the comments received were related to flood risk 

management. Comments regarding flood risk management came primarily from residents 

near West Point Lake. The flood risk management operation of this lake involves 

lowering the pool level during the winter months to provide additional flood storage.  

There were comments on both sides of this issue. Those residing on the lake or using it 

for recreation generally supported reductions in the drawdown of the reservoir in winter 

to provide flood risk management in the future. The West Point Lake Association and the 

City of LaGrange, for example, supported drawing West Point reservoir no lower than 
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elevation 633, as opposed to the current operation of drawing down to 628. The larger 

response associated with flood damage reduction requested the removal of this project 

purpose in favor of higher water levels to support recreation citing the greater perceived 

economic impact associated with recreation as compared to flood damage reduction. 

Those residing downstream, however, predictably held a different viewpoint, citing their 

dependence on West Point Lake for flood protection. These commenters point out that 

flood risk management was an original purpose for constructing the reservoir and that 

downstream residents still rely on that protection. 

 

3.12 Other Resources 
Fifty-two additional comments were received that related to other resource areas; air 

quality, cultural resources, geology and soils, and hazardous, toxic, and radioactive 

waste. 

 

3.12.1 Air Quality 
Three comments were related to air quality. They noted that the Corps should address and 

fully document the effects of proposed actions on air quality. Trees are dying due to 

drought conditions. This can significantly impact the natural cycle, which can chemically 

break down air pollution. More water would ensure the ecological balance that is needed 

for better air quality. 

 

3.12.2 Cultural Resources 
Seven comments regarding cultural resources were submitted. According to the 

commenters, Florida’s historical heritage is at risk due to declining environmental 

conditions and the toll taken on the commercial fisheries industry for which the 

Apalachicola River is known. The community of Franklin County is dependent on the 

Apalachicola River and the Apalachicola Bay for its livelihood and culture. Commenters 

ask that the Corps consider the  loss of the cultural heritage of the Apalachicola 

oysterman if river flows are too low to maintain the fishery at adequate levels to make it 

economic for oyster harvesting to continue, and should provide a better guide for 
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protecting cultural resources in the Master Manual. 

 

3.12.3 Geology and Soils 
Twenty-nine of the comments received were related to geology and soils. Commenters 

expressed concern about bank erosion at Lake Lanier, and how it could diminish the 

future storage capacity of Lake Lanier. Some commenters pointed out that bare soil near 

the banks will eventually wash into the nearby creeks and tributaries, creating a water 

quality issue.  A few commenters feel that development should be limited around Lake 

Lanier to prevent erosion and to control the drawdown of the lake for drinking water.  

 

Other comments point out that West Point Lake has severely eroded along the shoreline 

and caused silt buildup near private docks.  The commenters feel the Corps could 

minimize erosion and soil deposition in the lake by keeping lake levels at or above 633 

feet msl. 

 

3.12.4 Hazardous, Toxic, and Radioactive Waste 
The Corps received 13 comments regarding the recently permitted Turkey Run Landfill 

that will be constructed near a tributary that feeds into West Point Lake. Commenters 

expressed concern that contaminants from the proposed landfill could leach into West 

Point Lake and groundwater supply source, polluting their drinking water.  Commenters 

also point out that recreation on West Point Lake could be adversely impacted, if the 

landfill were to affect the water quality and cleanliness of the lake. 

 

3.13 Petitions 
Two petitions were received: 

1. West Point Lake Advisory Council Needs Your Show of Support (SOS) 

2. Comments on the Potential for the Turkey Run Landfill to Pollute Groundwater 

and Surface Waters in Violation of Georgia Environmental Protection Division 

Solid Waste Management Rules and Landfill Permit 
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The West Point Lake Advisory Council submitted a petition signed by 30 persons at the 

LaGrange public meeting and later mailed in an additional 2,779 signatures. The petition 

calls for all levels of government to ensure that five concerns are heard: 

1. Maintain a minimum lake level of 633–635 feet msl. 

2. Maximize positive economic impact. 

3. Return to managing the lake consistent with congressionally authorized purposes. 

4. Restore and maintain recreational facilities. 

5. Ensure recreational access for low-income and minority families. 

These comments were also received in conjunction with other comments and were 

categorized appropriately in previous sections of this report. 

 

The second petition, related to the Turkey Run Landfill, had been signed by 58 persons. 

The area of concern is adjacent to West Point Lake, and the comments indicate a need to 

address adverse water quality impacts on the City of LaGrange’s water supply that might 

occur because of the landfill. Although the landfill is not within the Corps’ regulatory 

authority for the Master Manual, under the NEPA process it may be considered in various 

aspects of documenting activities within the area of influence of the Corps’ reservoirs. 

Copies of the petitions are provided in Appendix L. 
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4.0 Federal, State, and Local Agency Responses 
This section summarizes the comments that federal, state, and governmental agencies 

submitted through letters to the USACE Mobile District. Comments from the federal 

agencies (the U.S. Environmental Protection Agency [EPA], the Southeastern Power 

Administration [SEPA], and the Department of the Interior’s U.S. Fish and Wildlife 

Service [USFWS]) are summarized first, followed by state agency comments (in 

alphabetical order), and finally local government input. Copies of all the public and 

agency comments received during the scoping process are provided in Appendix J.  

 

4.1 Federal Agencies 

4.1.1 EPA Region 4 
Comments from EPA Region 4 were received December 8, 2008, in a letter signed by 

Mr. Heinz Mueller. EPA noted that it understands that the updated Master Manual will 

identify all constraints, including authorized project purposes, power contract 

commitments, hydrologic and climatologic factors, downstream lake and basin-wide 

conditions, and potential threats of flood and drought, and will include the resultant lake 

levels required to satisfy all of these various requirements. 

 

In comments regarding the manual update, EPA suggested that manual include sections 

on current project operations and a historical review; operational changes necessitated by 

drought contingency requirements and data supporting such changes; updated data 

reflecting current basin conditions; proposed new environmental requirements for 

meeting water quality standards; how compliance with endangered species law/fish 

spawning needs will be accomplished; procedures for capturing/using real-time data 

provided by additional gauges; results of recent computerized modeling; and proposed 

improved streamlining of data exchange between agencies. 

 

With respect to NEPA, EPA noted that adverse impacts from any proposed action should 

be avoided, minimized, and/or mitigated. Specifically, 

• Address and fully document effects on threatened or endangered species, cultural 
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resources, air quality, and wetlands. Ensure that the proposed action complies 

with Executive Order 12898, Federal Actions to Address Environmental Justice in 

Minority Populations and Low-Income Populations. Fully document that no 

unacceptable adverse cumulative or secondary impacts will result.  

• Address and fully document effects of the proposed action on water quality, 

including effects on Total Maximum Daily Load (TMDL) implementation and 

impaired waters. Include information on the impairment status and TMDLs of all 

ACF system waterbodies. 

• Consider the consequences of any major changes to conservation storage at Lake 

Lanier, West Point, and Walter F. George. 

• Make the best management practices that will be implemented to control sediment 

runoff and manage stormwater at the lakes part of the Master Manual. 

• Water chemical, physical, and biological comments from EPA noted that the EIS 

should:  

• Include discussion connecting management plans to reallocation of water storage. 

Of special interest are effects of management plan changes on discharge rates and 

river elevations. Discuss secondary effects on major water chemical, physical, and 

biological characteristics.  

• Discuss major biological characteristics, including potential alterations to aquatic 

species that require flow in their habitat. In evaluating alternatives, describe their 

impact on the sustainability of the aquatic environment and related human 

benefits. 

• Discuss ACF adaptive management plans (AMPs), which should address the 

uncertainty associated with in-stream flow prescriptions and should include 

conservation and resource-protective flow standards based on available 

information; identify monitoring programs; and identify an effective revision 

procedure. 

• Employ in the ACF Basin a concept similar to that described in the GAEPD 

request for flow reductions in the Chattahoochee River, which relies on a series of 

predictive models. Monitor identified flow-related sensitive endpoints and use a 

notification procedure when certain conditions that require flow change exist.  
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4.1.2 SEPA 
SEPA provided comments received on November 21, 2008, in a letter signed by Mr. 

Herbert R. Nadler. The comments included the following points: 

• Project repayment costs were developed and assigned based on authorized 

purposes receiving certain benefits from the projects. Such costs are to be repaid 

by the purposes through the use of project features, such as available storage. 

• Plan changes that create operational restrictions or redistribute project benefits 

should be accompanied by reallocating project costs and compensating the 

affected purpose. It is not fair or equitable to expect an authorized purpose to be 

responsible for costs that do not correspond to the level of benefits received. 

Reduction in the availability of power affects SEPA’s preference customers.  

• Municipalities and cooperatives that benefit from project generation depend 

heavily on their government allocation of capacity and energy to meet their peak 

loads. Reductions in the level of benefits available should be accompanied by 

appropriate compensation. 

 

4.1.3 USFWS 
Comments from USFWS were received November 21, 2008, in a letter signed by Ms. 

Gail A. Carmody.  Regarding the Master Manual, USFWS requested a summary of the 

current operating rules for each project, an explanation of their basis in congressionally 

authorized purposes, and a description of how much discretion the Corps has to change 

the rules. USFWS recommended posting the summary on the District’s Web site. 

 

Regarding resources, USFWS recommended the following: 

• Threatened and endangered species. Address the same ESA-protected resources 

for the manual update as for the RIOP. The EIS should include a Biological 

Assessment of effects on these species and their designated critical habitats. 

Contact the states directly and obtain current lists of resources of concern to the 

state fish and wildlife agencies that could be affected by project operations. 

Participate with USFWS and other federal and state agencies in efforts to locate 

and monitor extant populations in the unimpounded portions of the Chattahoochee 
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River and its tributaries.  

• Reservoir fisheries. USFWS cooperated with the Corps for the 1998 draft EIS for 

ACF water allocation to develop a reservoir fisheries performance measure. 

USFWS recommends that the Corps update this performance measure and use it 

to evaluate the relative impacts of alternative operating plans on reservoir sport 

fisheries.  

• Fish passage. Continue to support and facilitate research on fish passage at 

Woodruff Dam, and at other ACF federal dams as appropriate, with a goal of 

identifying and implementing operations that would allow riverine species to 

travel their historic migratory pathways. Incorporate such procedures into the 

manual, as appropriate.  

• Water quality. In the manual, closely examine the effects of reservoir operation on 

water quality, including ongoing and potential future effects on dissolved oxygen, 

temperature, pH, conductivity, nutrient and organic material dynamics, and 

various industrial and municipal discharges.  

• Invasive aquatic plants. Investigate the feasibility of occasional drawdowns for 

controlling aquatic plants as part of the manual update.  

• Floodplain habitats. Evaluate the effects of past and proposed project operations 

on flood durations and floodplain habitats.  

• Apalachicola Bay habitats and fisheries. Apply a spatially explicit hydrodynamic 

model of the bay to assess the effects of alternative operations on salinity regimes 

and, in turn, on the relative distribution of salt marshes, submerged grass beds, 

and oyster bars in the bay.  

 

With respect to the alternatives, USFWS recommended the following: 

• Minimum releases. Use the Master Manual update to comprehensively evaluate 

storage options in the context of the impacts of altered flow regimes at the ACF 

dams and the benefits of restoring more natural patterns to the monthly, daily, and 

instantaneous releases from the ACF dams. Consider how providing windows of 

more stable flows during critical periods might increase the abundance and 

diversity of native fishes and other aquatic resources in tailwaters.  
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• Winter drawdown. Consider the potential risks and benefits of reducing the 

magnitude of the autumn drawdown and/or of beginning the spring refill earlier, 

especially during dry periods. Consider other alternatives to achieving flood 

protection.  

• Climate change. Consider how climate change might affect ACF flow regimes 

and how to best adapt reservoir operations to the most likely foreseeable changes. 

Address climate-based operational flexibility in the manual update and in the 

analyses of the EIS.  

• Consumptive water demands. Consider the impacts of increasing consumptive 

water demands in the basin.  

• Fisheries management. With USFWS and the wildlife agencies of the three states, 

explore ways to incorporate the draft standard operating procedures into the mix 

of alternatives evaluated in the manual update.  

• National wildlife refuge. Use an annual pattern cycling between the highest levels 

in the late winter and early spring to the lowest levels in the late summer. 

Consider how the benefits and impacts of such a scheme compare with the 

existing operating regime and other alternatives.  

 

In addition, USFWS strongly supports the idea of organizing interagency technical 

workgroups that would assist the Corps in compiling the information necessary to craft a 

balanced set of alternatives and to analyze their effects. It is willing to participate in such 

workgroups. 

 

4.2 Political Entities 

4.2.1 U.S. Congress: Georgia Delegation 
Representatives Tom Price, John Linder, Paul Broun, and Nathan Deal submitted a letter 

September 18, 2008, to Secretary John Paul Woodley. The letter states the following: 

• Water quality and supply should be an expressed priority of the Corps in this 

process.  

• The Master Manual should be made current, taking into account the water supply 
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shortage many Georgia communities face. Consider a plan that accounts for the 

complex dynamics of the 3.5 million people in Metro Atlanta that depend on Lake 

Lanier for drinking water, and keep in mind that Lake Lanier provides the bulk of 

the storage for the entire ACF River Basin.  

• The Corps should conduct a thorough analysis of operations of the ACT and ACF 

basins, looking for alternative methods to improve water management of these 

precious water resources. 

 

4.2.2 U.S. Congress: Florida Delegation 
Senator Bill Nelson and Representative Allen Boyd from Florida submitted comments in 

a letter received November 21, 2008. The comments included the following: 

• The EIS must be truly comprehensive and must affect the Master Manual. 

• The CEQ’s guidance states that real problems should be identified early and 

properly studied. Appropriate related analyses should be identified and 

considered. The scoping process should consider all aspects of the “affected 

environment” in the ACF. 

• The updated manual must establish a scientifically based and equitable 

distribution of the waters of the ACF system. Accumulate data on the available 

and current water withdrawals.  

• In-stream flow requirements should be sufficient to fulfill authorized uses. Assess 

the impact of variations of freshwater flow on the ecology of the Apalachicola 

River and downstream coastal ecosystems. In the assessment, compare the 

unimpaired flow regime, historical flow records, and flows imposed in the current 

RIOP. 

• Assess water availability, supply options, demand-management alternatives, and 

socioeconomic factors. 

• Continue working with the National Research Council to facilitate a 

complementary study to the Corps’ EIS. 
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4.2.3 Georgia House of Representatives 
Mr. Carl Von Epps of the Georgia House of Representatives submitted comments in a 

letter received June 2, 2008. His comments focused on Executive Order 12898, Federal 

Actions to Address Environmental Justice in Minority Populations and Low-Income 

Populations, and included the following: 

• Lowering lake levels at West Point Lake represents a potential for denial of 

access to recreational resources for minority and low-income populations in West 

Georgia and East Alabama. Potential impacts on “consistent consumption of fish 

and wildlife” also must be considered. A significant amount of shoreline used for 

recreational activities has been affected. Mr. Von Epps questioned the magnitude 

of the study and the management of the project in a manner that would ensure 

minimal impact on the affected communities. 

• West Point Lake was assigned a cost allocation of 44.3 percent of its allocated 

investment to recreation and sportfishing and wildlife development. This is the 

highest cost allocated to any of the congressional purposes authorized for the lake.  

• The Corps uses West Point Lake “as its workhorse” to provide for other demands 

throughout the river basin, while ignoring the original authorized purpose of 

recreation as well as the needs and expectations of minority and low-income 

residents. 

• The Corps is required to determine the effects on minority and low-income 

populations, to coordinate research and data collection, to conduct public 

meetings, and to develop inter-agency model projects. 

• The Corps should reconsider and fully address the impacts that have resulted thus 

far under the Interim Operations Plan, especially during summer of 2006 and 

2007. 

• The project should be managed so usable winter and summer pool elevations 

more closely approximate the initial recreational impact level of 632.5 feet msl, 

ensuring recreational use of the lake. 
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4.3 State Agencies 

4.3.1 Alabama Office of Water Resources 
Mr. Brian Atkins, director of the Alabama Office of Water Resources, on behalf of the 

State of Alabama, submitted comments by email November 21, 2008. The comments 

included the following: 

• To satisfy the Corps’ obligations under federal law, including NEPA, the Corps 

must focus on the authorized purposes of Lake Lanier (hydropower, navigation, 

and flood control) and establish a scope for the manual update that addresses five 

objectives:  

1. The Corps should determine the critical yield of each reservoir using the most 

current hydrologic and climatic conditions.  

2. The Corps should establish the baseline for any proposed changes to the water 

control or master manuals, and the baseline should be based on authorized project 

purposes.  

3. The Corps should use the agreed-upon HEC-5 model developed during the 

Comprehensive Study or develop a new model that is agreed upon by the Corps 

and the states.  

4. The Corps should assess whether any changes in the baseline conditions are 

necessary to comply with existing laws and regulations, including those designed 

to protect the environment.  

5. The Corps should analyze any proposed modifications to the baseline and other 

legal requirements to develop the proposed operations for Lake Lanier, West 

Point Lake, and Lake Walter F. George.  

Each objective is critical to the update process, and the order in which the steps are 

completed is significant. It is impossible to evaluate and assess proposed changes to the 

water control manuals unless the critical yields have been calculated and the baseline is 

established. Refusing to undertake a complete review and assessment of these objectives 

will ensure that valid water control manuals will never be developed and that additional 

conflicts over the Corps’ operations of the federal reservoirs in the ACF River Basin will 

follow. 
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4.3.2 Florida Department of Environmental Protection 
The FDEP submitted a letter received November 20, 2008, signed by Ms. Janet 

Llewellyn. The comments are summarized below: 

• Florida contends that the Corps’ current process is inconsistent with federal laws 

and inadequate for both NEPA and the Water Resources Development Act 

(WRDA). 

• The ongoing litigation, and subsequent judicial determinations, between the Corps 

and the States of Florida, Alabama, and Georgia and various stakeholders must be 

incorporated into the manual revision process. 

• For NEPA analysis the Corps must use the appropriate environmental baseline, 

which is the 1958 Master Manual prepared for the ACF, not the 1989 draft water 

control plan or existing conditions. The draft manual established Action Zones 

and the 5,000-cfs  flow “requirement” to the Apalachicola River, both of which 

the Corps unilaterally adopted without compliance with the Flood Control Act, its 

own regulations, NEPA, or the Endangered Species Act. NEPA does not allow the 

Corps to “grandfather” changes in water control operations that have not been 

subject to final NEPA review. All changes in reservoir operations since that time 

and their environmental impacts must be analyzed under NEPA as part of the 

proposed action. 

• Effective scoping requires a more detailed proposal from the Corps.  

• The Corps must provide a meaningful opportunity to obtain informed public 

comments. The scoping meetings did not provide meaningful participation or the 

ability to answer direct questions. The current process does not meet the general 

guidelines for scoping under NEPA. The Corps has failed to provide fundamental 

information that is critical to the scoping process. For example, the Corps must 

include a Drought Contingency Plan. 

• Effective scoping requires a revised scope for the proposed action. The Master 

Manual must clearly describe all decisions so all parties can easily understand the 

proposed action, and it must be evaluated under NEPA. 

• Alternatives that should be considered include an alternative based on true basin 

inflow, an alternative that uses the entire conservation pool in Lake Lanier, a 
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strong conservation alternative, and a recovery-based alternative. 

• Impacts that should be analyzed include effects on Apalachicola Bay salinity and 

nutrient composition, and the corresponding economic impact on Apalachicola 

Bay and surrounding region; effects on Apalachicola River floodplain habitats; 

effects on the Apalachicola River’s channel morphology due to altered flows and 

changes in operation; and relevant cumulative impacts. 

• Potential mitigation measures to be explored must include measures within and 

outside the Corps’ jurisdiction. The key mitigation measures must include 

conservation and water transfers. 

• With respect to compliance with the Coastal Zone Management Act, Corps 

actions that affect the Apalachicola River and Bay must be consistent to the 

maximum extent practicable with the Florida Coastal Management Plan. The 

Coastal Zone Management Act further obligates the Corps to provide Florida with 

a consistency determination before undertaking activities that affect the state’s 

coastal resources, including implementation of the new Master Manual. 

 

4.3.3 Georgia Department of Natural Resources, Environmental Protection 
Division 

Comments from the Georgia Department of Natural Resources, Environmental Protection 

Division, were received November 21, 2008, in a letter signed by Dr. Carol Couch. The 

letter noted the following: 

• GAEPD recommends strongly that the Corps not make the IOP, including the 

RIOP, the proposed action. The Corps should analyze a range of reasonable and 

feasible alternatives. 

• Issuing water withdrawal permits is a state and local action, and therefore it 

should not be addressed within the scope of connected, cumulative, and similar 

actions. The Corps has no authority to make decisions on water supply and must 

defer to the State of Georgia on such issues. Water supply withdrawals should be 

examined as an impact of the proposed federal action. 

• The Corps is required only to examine reasonable and feasible alternatives. 

• The No Action Alternative should be interpreted to mean no change from current 
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management operations. Operating according to water supply needs in the past 

would require a new action and thus would not constitute “no action.” 

• The Corps should coordinate with state and local interests to analyze water 

demands at Lake Lanier over the past several years for current water supply. 

• The RIOP is interim until the Master Manual is updated and is not the appropriate 

choice for the No Action Alternative. The Corps must conduct a detailed study on 

the RIOP’s long-term effects. 

• Limiting the scope of the Master Manual and EIS because of budget constraints 

will be in direct conflict with NEPA and the regulations in the Master Manual. 

• The Corps should not limit alternatives to only its own authorities. 

• The Corps should obtain the necessary authority to operate with the best use of 

resources. Georgia believes the Corps has the authority to operate Lake Lanier to 

meet the 2030 projected municipal and industrial needs. 

• The RIOP is not the only alternative. Georgia provides several possible alternative 

options to be considered: reallocation of storage for water supply, rule curve 

changes at all projects in the ACF (different configurations), different methods for 

optimizing the system, and optimal operations for meeting endangered species’ 

needs. 

• The HEC-ResSim model is inconsistent with the established HEC-5 Existing 

Conditions model. The Corps must explain discrepancies and correct apparent 

errors. For example, Atlanta’s water intake is upstream of Peachtree Creek, but 

the model has it downstream; Cobb County/Marietta Water Authority has two 

wastewater returns below Peachtree Creek, but the model has them upstream. 

Consequently, ResSim’s prediction of flow at Peachtree Creek is greater than 

what would actually occur; the Lake Lanier levels would actually be lower than 

those predicted by the model. There are discrepancies between HEC-5 and HEC-

ResSim regarding certain physical characteristics of some of the projects in the 

ACF River Basin. 
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4.4 Local Agencies 

4.4.1 Metropolitan North Georgia Water Planning District 
Ms. Kathryn Dunlap of the Metropolitan North Georgia Water Planning District 

(MNGWPD) submitted comments in a letter received October 28, 2008. She hopes that 

the Corps will truly update the Master Manual and not just replicate existing operations 

that have caused concern over the sustainability of Lake Lanier. She also noted the 

following: 

• The Corps must consider alternative operating plans to balance water supply 

needs and economic impact with downstream needs before adopting a new Master 

Manual. 

• The Corps should consider the water supply needs of the region as identified in 

the MNGWPD’s long-range plans. 

• The net amount of water withdrawn for water supply (in Lake Lanier and the river 

downstream) is 1 percent of the flows at the Florida line in normal years and 2 

percent in drought years. 

• Lake Lanier’s recreational value should also be an important consideration. The 

lake receives 8 million visitors a year, resulting in $5.5 billion annually. 

 

4.4.2 Atlanta Regional Commission 
Mr. Charles Krautler of the Atlanta Regional Commission submitted comments in a letter 

received November 21, 2008. He noted the following: 

• Proposed action and alternatives. The Corps has not adequately defined the 

proposed action or alternatives. It must consider all reasonable alternatives. The 

new water control plan must be based on facts and sound science. Historical 

operations are not realistic or reasonable alternatives. The alternatives must 

include water supply for metro Atlanta; Metro Atlanta relies on Lake Lanier, and 

there are no alternative sources. The alternatives should not be constrained by 

perceived limits on the Corps’ authority.  

• Flow requirements. Flow requirements should be optimized, flexible, and tied to 

actual needs, and operating plans should recognize Lake Lanier’s unique 
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character.  

• Curve rule changes. The Corps should consider and analyze potential rule curve 

changes to maximize the available storage and optimize operations for all 

purposes.  

• Head limits. The Corps frequently cites head limits as the controlling reason for 

excess releases from Woodruff Dam. Rampdown restrictions compound this 

problem by requiring releases from storage to artificially slow the Apalachicola 

River's rate following these excess releases. In combination, these factors often 

result in releases greater than 1,000 cfs, more than Georgia's entire average 

consumptive water use in the ACF Basin. 

• Hydropower scheduling. The Corps should also consider alternative mechanisms 

for developing hydropower generation schedules. Currently, it uses relatively 

rigid power generation schedules that assume a certain number of hours of 

generation when a project is in a certain zone. By incorporating into its operating 

plans more flexible, forecast-based mechanisms that anticipate energy spot market 

prices, the Corps could maximize the value of the hydropower produced while 

making storage available to serve other project purposes. This approach has had 

great success in other projects and is employed in the Sustainable Release Rule. 

• Sikes Cut. The Corps should consider alternatives that mitigate the salinity 

increases in other ways. The Corps should consider alternatives that reduce or 

eliminate saltwater inflow through Sikes Cut, a major salinity contributor. 

• Channel degradation. The Corps should be concerned about the areal extent of 

flooding or the inundation and connectivity of certain habitat. It must 

acknowledge that the real causes of these problems have more to do with channel 

degradation than with the quantity of flow in the river. 

• Hydrological forecasting. A large body of literature on forecasting techniques has 

been developed. The U.S. Geological Survey (USGS) has been using such 

methods for decades. The Corps should consider alternative operating plans that 

use these tools, with appropriate margins of error, to optimize reservoir 

operations. 
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4.4.3 Franklin County, Florida, Board of County Commissioners 
Mr. Noah Lockley of the Franklin County Board of County Commissioners submitted 

comments in a letter received October 17, 2008. The Board believes that the Master 

Manual is fundamentally flawed because it does not adequately take into account the 

freshwater needs of Apalachicola Bay. The Board requests that the EIS include the 

ecosystem of the bay. Specifically, 

• The EIS should include the harvestable resources, including shrimp, blue crab, 

mullet, and oysters. All these resources have seen their landings plummet over the 

past few years because of the lack of freshwater reaching the bay. 

• The state has spent millions of dollars protecting the bay, and now the Master 

Manual needs to be expanded to protect this environmental resource. 

 

4.4.4 Hall County, Georgia, Board of Commissioners 
Mr. Tom Oliver, Mr. Billy Powell, Mr. Deborah Mack, Mr. Bobby Banks, and Mr. Steve 

Gailey of the Hall County Government Board of Commissioners submitted comments in 

a letter received November 14, 2008. They noted the following: 

• Lanier will be at an all-time record low in the coming months. 

• The Board is confident that the river system can be managed such that all needs 

are met. The Board believes there is sufficient water for both upstream and 

downstream environmental, economic, and human needs. 

• Sound science and engineering study must prevail to determine how best to 

operate the river system. The system operations cannot use an antiquated 

management plan with simple documentation of existing trends. Updated 

conditions should be considered. 

• Alternative methods of creating water quality in downstream basins should be 

considered (that is, not taking Lake Lanier flows to enhance downstream 

estuaries). 

 

 



Scoping Report for the ACF River Basin                                                                      January 2009  
 

            _______________________________________________________________  
  

83

4.4.5 Troup County, Georgia, Board of Commissioners 
Mr. Richard Wolfe, Mr. Richard English, Jr., Mr. Buck Davis, Mr. Kenneth Smith, Sr., 

Mr. Julian Morris Jones III of the Troup County Board of Commissioners submitted 

comments in a letter received November 24, 2008. Noting that their past requests had 

seemingly “been ignored,” they asked the Corps to consider the following: 

• Consider six critical issues, identified through study groups, that are vital to West 

Point Lake: maintain a minimum lake level of 633–635 feet msl, maximize 

positive economic impact, return to managing the Lake consistent with 

congressionally authorized purposes, restore and maintain recreational facilities, 

ensure recreational access for low-income and minority families, and protect 

water quality. 

• Low lake levels adversely affect economic opportunities. 

• The Action Zones established by the Corps are not in keeping with and were not 

part of the original authorization by Congress. 

• The Corps should fill and stabilize West Point Lake as a “run of the river lake” 

with flows that mirror a more natural flow during drought and flood conditions. 

• The Corps has not funded or maintained many of the recreational areas paid for or 

established by Congress. 

• Action Zones are much worse than other Corps projects and make recreational use 

quite difficult, if not impossible, to achieve. 

• Rapid and frequent fluctuations in lake levels cause issues of compliance with the 

Clean Water Act, which affects the quality of recreation. 

 

4.4.6 City of LaGrange, Troup County, Georgia 
Mr. Jeff Brown of Troup County and Mr. Jeff Luken, mayor of the City of LaGrange, 

submitted comments in identical letters received October 28, 2008, and October 30, 2008, 

respectively. A summary of the comments follows: 

• Congress established five specific primary authorized uses for this project: 

hydropower, sportfishing and wildlife development, general recreation, 

navigation, and flood control.  
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• New influences have taken over and control the environmental and 

socioeconomic factors related to utilization of the lake. Many factors have not 

been addressed or have been ignored by the Corps in its operations. These include 

massive urbanization and growth of the area and counties surrounding the lake, 

industrial development, and growth of the Fort Benning complex and its 

contingent of citizens and soldiers, who often rely on West Point Lake’s facilities 

for recreation and sportfishing and wildlife.  

• The Corps operates the lake and the system in its own way, which ignores the 

original primary congressional authorizations. Recreation and sportfishing and 

wildlife development are sacrificed––almost in their entirety––to meet the 

purpose of a lower winter pool of 625–628 feet msl.  

• The Corps arbitrarily assigned to the lake Action Zones that were not set up in the 

enabling legislation. This needs to be corrected, and a maximum drawdown level 

of 633 feet msl for winter pool and a stable 635-foot summer pool must be 

established.  

• It is the responsibility of the downstream wastewater treatment discharge permit 

holders to design and operate their discharge systems in a manner that ensures 

compliance with water quality standards without using the limited waters 

available.  

• Raise the lake levels and stabilize them at the 633–635-foot level. The low lake 

levels and aesthetic damage caused by winter drawdowns have a direct 

correlation with the low number of visitors. The lake level should never be lower 

than 633 feet msl, except in dire emergencies.  

• Stakeholders in the area have observed massive kills of native mussels in the 

project boundaries when the Corps operates the dam to provide massive rapid 

drawdowns for downstream flows.  

• The Corps’ compliance with the Clean Water Act under current operations is at 

best highly questionable, if in fact it is being achieved. The chlorophyll level is set 

at an artificially high level of 27 mg/L. Total nitrogen south of the Franklin 

exceeds the standards with a reading of 6 mg/L.  

• Demographics, development patterns, climate changes, and other factors have 
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brought forth an entirely new reality the Corps must contemplate and address in a 

new Master Manual for the basin.  

4.4.7 Gwinnett County, Georgia, Board of Commissioners  
Mr. Charles Bannister of the Gwinnett County Board of Commissioners submitted 

comments in a letter received October 20, 2008, noting the following: 

• The IOP and modifications have not resulted in the most efficient operation of the 

system to serve its designated use and the public interest. The Board believes that 

a more conservative and equally effective operation of the ACF system could 

have saved millions of gallons of storage in Lake Lanier and still met the 

downstream requirements throughout this prolonged drought. 

• The COE EM 1110-2-3600, Section 3-3 b.(I), states, "Furthermore, for many 

projects that have been operational for a number of years, the water control plans 

and water control manual are out-of-date, and there is a need for revising them to 

make them applicable to current conditions."  

• The water control plans and the water control manual need to address the current 

conditions, in which some 3 million people in the Metropolitan Atlanta area rely 

on the ACF Basin for drinking water for their health and safety.  

• The droughts of 1988 and 2001 and the present drought should surely suggest that 

the Corps should make every effort to conserve storage in the uppermost lake in 

the system to the maximum extent to enable the system to meet its downstream 

requirements in times of severe drought. Composite storage for the entire system 

should not be used to justify releases from Lake Lanier; Lake Lanier represents 

almost half of the storage for this basin as its uppermost reservoir, but that 

reservoir has only 6 percent of the basin's drainage area and controls only 9 

percent of the flow in the basin. 

• The Board highly recommends that the Corps use the methods of hydrological 

forecasting developed by USGS and recommended to the Corps by the Atlanta 

Regional Commission. 

• An Atlanta Regional Commission letter titled “Proposed Modifications to Interim 

Operations Plan for ACF Reservoirs” is attached. The Board suggests that 



Scoping Report for the ACF River Basin                                                                      January 2009  
 

            _______________________________________________________________  
  

86

keeping Lake Lanier as full as possible meets these goals and helps protect the 

environment and the economy of north Georgia. It does not believe that the 

Mobile District's Interim Operations Plan and its modifications meet these goals 

as required by the Corps’ rules. Had the rules been followed in developing the 

Interim Operations Plan, the Corps could have met the downstream needs and 

preserved the storage in lake Lanier to a much greater extent than has been done 

in the last two years. 

• The Board believes that the technical expertise exists to enable the Mobile District 

to craft a water control plan that meets all the needs of the basin and allows the 

reservoirs to be full or near full each spring in order to allow the system to be able 

to provide drought sustainability when needed. Such conservation of storage 

serves the public interest and sustains the environment and population dependent 

on this vital resource. 

• The Board strongly urges the Mobile District to seriously consider the 

methodologies suggested by the Atlanta Regional Commission and its consultant, 

Hydrologics, Inc., for alternative methods of operating the system. Hydrologics 

has shown that alternative operating scenarios can meet all downstream 

requirements and at the same time maximize reservoir storage during the wet 

season to ensure the maximum storage in the spring of each year, particularly in 

Lake Lanier, to provide for water conservation, drought contingency, and the 

needs of fish and wildlife, recreation, and environmental improvement/protection 

of Lake Lanier and the downstream basin. 

 

4.5 Tribal Response 
The tribal response indicated an interest in being informed about the updated Master 

Manual and Draft EIS as more information becomes available. After the development of 

the alternatives and proposed action, tribal leaders should be contacted and provided 

another opportunity for government-to-government consultation.  
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4.6 Federal Interagency Response 
The pre-meeting planning agenda tool allowed the Corps to focus discussions on topics 

of interest to the federal agencies represented on the call––drought operations, water 

quality, biological resources, and water management. Additional issues identified for 

discussion included minimum base flows, agricultural water use, reservoir flows, buoy 

tender and use of channel survey data, water quality impacts, alternative analysis, rule 

curve alternatives, and a timeline for decisions. These areas can be better defined by (1) 

those related to the Master Manual update and (2) those related to the NEPA process. 

• Master Manual update. Agencies questioned whether substantial changes would 

be considered in the Master Manual. The USACE is currently authorized only to 

update the Master Manual to current operations; additional authorizations would 

require congressional authority. The Corps did confirm that the evaluations of 

alternatives will look at impacts throughout the ACF River Basin. For example, 

the evaluations will consider how releases at Lake Lanier affect the Apalachicola 

River and Estuary. Questions were asked regarding changes to minimum flows. 

States would have to modify their procedures for these types of changes to occur, 

as has been considered in the RIOP.  

• NEPA process. The selection of baseline conditions and alternatives was a 

concern for the USFWS. The Corps let the agencies know that the scoping 

process is being used to determine which alternatives will be considered in the 

EIS, including different levels of water withdrawal.  

 



Scoping Report for the ACF River Basin                                                                      January 2009  
 

            _______________________________________________________________  
  

88

5.0 Summary of Public Scoping 
 

The Corps has completed the first phase of the scoping process for the EIS regarding 

implementation of an updated Master Water Control Manual for the Apalachicola-

Chattahoochee-Flint River Basin in Alabama, Florida, and Georgia. The Corps, however, 

will continue to give due consideration to all relevant input received throughout the 

development of the EIS because scoping is an ongoing process. Coordination with 

regulatory agencies and the public will continue. Following finalization and publication 

of this scoping report, the draft EIS will be completed and is scheduled to be made 

available for review and comment in 2010. 

 

The objective of this preliminary scoping phase was to notify regulatory agencies and the 

public of the proposed action. This phase provided an opportunity for the Corps to learn 

as much as possible about all concerns, issues, and other significant actions completed, 

under way, or proposed in the region that could be affected by implementing the 

proposed action. It also provided an opportunity to gather available information and tools 

to assist in developing and evaluating the proposed action and alternatives. Such 

information is essential to ensure that the EIS adequately addresses the effects of the 

proposed action and alternatives. 

 

Specific requirements of scoping include the following: 

• Determining the scope (40 CFR 1508.25) and the significant issues to be analyzed 

in depth in the EIS. 

• Identifying and eliminating from detailed study the issues that are not significant 

or that have been covered by prior environmental review (40 CFR 1506.3), 

narrowing the discussion of these issues in the statement to a brief presentation of 

why they would not have a significant effect on the human environment, or 

providing a reference to their coverage elsewhere. 

• Indicating any public environmental assessments and other environmental impact 

statements that are being or will be prepared and are related to but are not part of 

the scope of the impact statement under consideration. 
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• Identifying other environmental review and consultation requirements so the 

USACE can prepare other required analyses and studies concurrently with, and 

integrated with, the EIS as provided in 40 CFR 1502.25. 

• Considering how the proposed action might affect resource areas cumulatively; 

that is, whether the resources, ecosystems, and human communities of concern 

have already been affected by past or present activities and whether other 

agencies or the public has plans that could affect the resources in the future. 

 

During the formal scoping period, which ended November 21, 2008, the Corps received 

2,269 comments from 643 individuals, organizations, and agencies. The agencies 

included federal, state, and local governments. Federal agencies that submitted comments 

were the EPA Region 4, the SEPA, and the USFWS. Political leaders from the Georgia 

and Florida U.S. congressional delegation submitted comments along with members of 

the Georgia House of Representatives. The three states––Alabama, Georgia, and Florida–

–submitted comments from their associated state agencies. Other local governmental 

agencies, including the MNGWPD; the ARC; Franklin County, Florida; Hall County, 

Georgia; Troup County, Georgia; Gwinnett County, Georgia; and the City of LaGrange, 

Georgia, submitted comments as well. 

 

All the comments were reviewed and organized into 12 categories, as discussed in 

Section 3 of this report: 

• Water Management Recommendations: 34 percent 

• Socioeconomics and Recreation: 25 percent 

• Biological Resources: 11 percent 

• Drought Operations: 7 percent 

• Water Quality: 6 percent 

• Water Supply: 5 percent 

• National Environmental Policy Act: 5 percent 

• Data, Studies, and Analytical Tools: 3 percent 

• Navigation: 1 percent 

• Hydropower: 1 percent 



Scoping Report for the ACF River Basin                                                                      January 2009  
 

            _______________________________________________________________  
  

90

• Flood Risk Management: less than 1 percent 

• Other Resources: 2 percent 

The majority (70 percent) of the comments were related to water management 

recommendations, socioeconomics, and biological resources. 

 

5.1 Recommendations 
In January 2008 Secretary of the Army Pete Geren directed the Corps to update the 

Master Water Control Manual for the Apalachicola-Chattahoochee-Flint River Basin. 

The current Master Manual was completed in 1958, and consequently it does not include 

water control plans for West Point Dam, Walter F. George Lock and Dam, and George 

W. Andrews Lock and Dam. An updated Master Manual that includes water control plans 

for all the projects in the ACF River Basin is required by Engineer Regulation 1110-2-

240. The Master Manual needs to describe project operations for congressionally 

authorized and general statutory project purposes in the basin while balancing private, 

community, social, and economic needs and sound environmental stewardship. The 

purpose of the proposed action is to update the Master Manual to include current project 

operations under the existing congressional authorizations, taking into account changes in 

basin hydrology and consumptive demands due to years of growth and development, new 

or rehabilitated structural features, and environmental issues.  

 

On the basis of the stakeholder comments received during scoping, it is clear that issues 

of greatest concern are the potential for significant impacts to socioeconomics, water 

resources, and biological resources.  These three topics should be emphasized in the EIS 

and should be the recommended alternative in the Master Manual. 

  

Stakeholders also recommended a number of alternative scenarios for various projects in 

the ACF River Basin that do not fall under the current authority of this proposed action. 

The Corps recognizes that there are scenarios that will need to be considered as part of 

the analysis that are outside the current authority. Such scenarios might include 

modifications to the pool elevations and rule curves. All the actions taken by the Corps in 

updating the Master Manual must meet the congressionally authorized project purposes at 
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all the reservoirs except where doing so is legally or physically impracticable. 

 

5.2 EIS Schedule 
Completing the EIS and updating the Master Manual will take approximately three years. 

A Notice of Availability will be published in the Federal Register when the Draft EIS is 

available for public review (currently anticipated in spring 2010). Public meetings will 

also be held following publication of the NOA to solicit comments on the Draft EIS. 

Each comment and the corresponding response will be incorporated into the EIS. The 

Final EIS and Record of Decision are currently anticipated for publication in late 2011. 

 

The scoping report is posted at www.acf-wcm.com and can be downloaded with or 

without the appendices. 
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7.0  Acronyms and Abbreviations 
 
ACCG Association of County Governments of Georgia 
ACF Apalachicola-Chattahoochee-Flint River Basin  
ACT Alabama-Coosa-Tallapoosa River Basin 
ADCNR Alabama Department of Conservation and Natural 

Resources 
AOWR Alabama Office of Water Resources 
ARC Atlanta Regional Commission 
BMPs Best Management Practices 
CEQ Council on Environmental Quality 
CFR Code of Federal Regulations 
cfs cubic-foot-per-second 
COE U.S. Army Corps of Engineers 
Corps U.S. Army Corps of Engineers 
CWCS Comprehensive Wildlife Conservation Strategy 
D.C. Court Federal District Court for the District of Columbia 
EIS Environmental Impact Statement 
EPA U.S. Environmental Protection Agency 
ER Engineer Regulation 
ESA Endangered Species Act 
FDEP Florida Department of Environmental Protection 
FERC Federal Energy Regulatory Commission 
GAEPD Georgia Environmental Protection Division 
HEC Hydrologic Engineering Center  
IOP Interim Operating Plan 
Master Manual Master Water Control Manual for the Apalachicola-

Chattahoochee-Flint River Basin 
mg/L milligrams per liter 
MNGWPD Metropolitan North Georgia Water Planning District 
MOA Memorandum of Agreement 
msl mean sea level 
MW Megawatts 
NEPA National Environmental Policy Act 
NGVD National Geodetic Vertical Datum 
NMFS  National Marine Fisheries Service 
NOA Notice of Availability 
NOAA National Oceanic and Atmospheric Administration 
NOI Notice of Intent 
NPDES National Pollutant Discharge Elimination System 
P.L. Public Law 
RIOP Revised Interim Operating Plan 
SeFPC Southeast Federal Power Customers, Inc 
SEPA Southeastern Power Association 
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SOS West Point Lake Advisory Council Needs Your Show of 
Support (name of organization) 

TMDLs Total Maximum Daily Loads 
TOC top of conservation pool 
USACE U.S. Army Corps of Engineers 
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II. SUMMARY OF OPINIONS 
As a result of my analysis and my expertise in hydrology and civil engineering, I 

offer the following opinions and conclusions:

• Contrary to claims by Florida, Georgia’s consumptive water use in the ACF 
Basin has not materially reduced flows into the Apalachicola River, in part 
because Georgia’s consumptive water use represents a relatively small 
fraction of total streamflow in the Basin, even when water is in its greatest 
demand and flows are at their lowest. 

o Georgia’s “consumptive water use”2 for municipal and industrial (“M&I”3)
needs and agricultural (“Ag”) needs has always averaged less than 1,000 cfs 
per year. This amounts to less than 5% of the water annually flowing across 
the Georgia-Florida state line and entering the Apalachicola River, an 
average of approximately 20,000 cfs (see Figure 1). 

Figure 1. Average Annual Flow at Georgia-Florida State Line vs. Georgia’s Average Annual 
Consumptive Use (1980-2013) (Sources: 20160203-ACF-summary-GA-water-use-1980-2013.xlsx; 
Expert Report of Peter Mayer, P.E. (May 20, 2016); Expert Report of Suat Irmak, Ph.D. (May 20, 

2016)) 

                                                     
2  In this expert report, I use the term “consumptive water use” to refer to the total reduction in 
surface water streamflow resulting from net water withdrawals from the system. 
3  As explained in the Expert Report of Peter Mayer, P.E. (May 20, 2016), and as defined by the 
USGS (water.usgs.gov/watuse/wuglossary.html), M&I withdrawals are categorized separately from 
thermoelectric withdrawals.  For the purposes of this report and ease of presentation, however, we 
combine these three uses as “M&I.” 
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o Since 1994, Georgia’s total consumptive water use (M&I and Ag) has 
averaged less than 1,500 cfs for any given month, equivalent to less than 
10% of the average monthly streamflow in the Apalachicola River (see Figure 
2). These monthly average numbers confirm that even when water is in its 
greatest demand and flows are at their lowest, Georgia’s consumptive use 
represents a relatively small percentage as compared to state-line flow. 

Figure 2. Average Monthly Flow at Georgia-Florida State Line vs. Georgia’s Average Monthly 
Consumptive Use (1994-2013) (Sources: 20160223-ACF-GA-total-consumptive-monthly.xlsx; 

Expert Report of Peter Mayer, P.E. (May 20, 2016); Expert Report of Suat Irmak, Ph.D. (May 20, 
2016); USGS) 

• The USACE’s reservoir system in the ACF Basin moderates—and at times 
fully negates—the impact of Georgia’s consumptive water use on state-line 
flows during low-flow and drought periods. 

o The impact of Georgia’s consumptive water use from the ACF Basin on state-
line flow, during lower-rainfall periods, is moderated—and at times fully 
negated—by the USACE’s storing of water in its reservoirs in times of relative 
excess and releasing it in times of relative scarcity as needed. These 
strategic releases of water from the USACE’s reservoirs are part of the 
USACE’s overall management and regulation of water in the ACF Basin to 
serve multiple federal project purposes. 
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o Georgia’s projected water supply needs for the entire ACF Basin through 
2040 for a typical dry year would amount to an increase in net consumptive 
water use of about 62 cfs, or less than a 10% increase in Georgia’s highest 
recorded levels of water use (2011). 

o The resulting decrease of streamflow at the state line during low-flow periods 
resulting from Georgia’s projected incremental increase in consumptive water 
use would often be 0 cfs, as a result of the USACE’s regulation of water in the 
Basin. 

o When the small increase in Georgia’s projected 2040 consumptive water use 
is coupled with the additional water that will flow into the ACF river system 
due to increased runoff from land use changes in Georgia, there would 
continue to be a net increase in the streamflow crossing the state line and into 
the Apalachicola River as Georgia’s population and water needs increase. 

• Reducing Georgia’s consumptive water use would not materially increase 
flows across the Georgia-Florida state line, especially during low-flow or 
drought periods. 

o Reducing Georgia’s consumptive use by as much as 30% of its most recent 
highest rates—or even down to its 1992 rates—would provide little to no 
increase in the amount of water crossing the state line. This is due both to the 
minimal amount of water consumed in Georgia relative to streamflow in the 
ACF Basin as well as to USACE operations in redistributing water entering 
the Basin as it travels towards and into Florida. 

o This is especially true during low-flow periods, given the manner in which the 
USACE operates its reservoirs and dams. The USACE releases stored water 
in its reservoirs to supplement low flows in the river downstream, which 
results in the lowering of these reservoir pool levels. During times of drought, 
water conserved as a result of hypothetically reduced consumptive use by 
Georgia will not immediately translate into increased flows at the state line, 
which are maintained at 5,000 cfs by the USACE. Instead, under USACE 
reservoir operating procedures, any additional water that might be added to 
the river system during such times will effectively be offset by the USACE not 
releasing as much stored water from its reservoirs, and thus the benefit of this 
added water will not be immediately realized downstream at the state line.

o Even with a reduction in Georgia’s water use by almost half (down to its 1992 
rates), low flows at the state line during the dry summer and fall months that 
were averaging about 5,000 cfs generally would not increase at all due to the 
USACE reservoir operating procedures (see Figure 5). 
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IV. GEORGIA’S CONSUMPTIVE WATER USE IN THE ACF 
BASIN HAS NOT MATERIALLY REDUCED FLOWS INTO THE 
APALACHICOLA RIVER 
Contrary to Florida’s claims, Georgia’s total consumptive water use in the ACF 

Basin has not materially reduced flows crossing the state line and into the Apalachicola 
River in Florida, in part due to the relatively small amount of Georgia’s consumptive 
water use as compared to the flows at the state line. In addition, the USACE’s reservoir 
system and its operating procedures help to moderate—and at times fully negate—the 
impact of Georgia’s consumptive water use in the ACF Basin by redistributing water 
throughout the ACF Basin, especially during drought and low-flow periods. Finally, the 
impact of Georgia’s consumptive water use on flows crossing the state line and into the 
Apalachicola River has been more than offset by the increase in runoff that is generated 
by land use changes in Georgia. 

A. Georgia’s Total Consumptive Water Use Is Relatively 
Small In Comparison to Total State-Line Flow into the 
Apalachicola River 

One metric that is helpful to understand the potential impact of Georgia’s 
consumptive water use on streamflow in the ACF Basin is the magnitude of Georgia’s 
consumptive water use compared to overall streamflow in the Basin. 

In Figure 23, Georgia’s total consumptive water use from 1980-2013 is compared 
to streamflow for the same period. As can be seen, Georgia’s total consumptive water 
use is a very small amount of water compared to the annual average flows in the ACF 
Basin entering Florida.  
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Figure 23. Average Annual Flow At Georgia-Florida State Line vs. Georgia’s Consumptive Use 

(1980-2013) (Source: GAEPD, USGS) 

Georgia’s total consumptive water use for M&I and Ag increases during lower 
rainfall periods, typically the summer and fall months of May–September. At the same 
time, streamflow is typically lower. As can be seen in Figure 24, on average, Georgia’s 
consumptive water use during the months of May–September averages about 1,170 cfs 
per month, with the months of July and August having the highest use of about 1,330 
cfs.  This compares to the average monthly flow crossing the state line during May–
September of about 15,000 cfs, or less than 10% of that streamflow. Although higher 
than the annual consumptive water use, these monthly and seasonal numbers confirm 
that even when water is in its greatest demand, Georgia’s total consumptive water use 
represents a small percentage of water as compared to the amount of streamflow that 
crosses the state line. 
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Figure 24. Average Monthly Flow at Georgia-Florida State Line vs. Georgia’s Consumptive Use 
(1994-2013) (Source: GAEPD, USGS) 

As can be seen in Figure 25, from 1989-1998, Georgia’s total consumptive water 
use was approximately 500 cfs on an annual average basis, which is small compared to 
the total streamflow of almost 25,000 cfs crossing the state line on an annual average 
basis during this same time period (about 2%). This was also a period of above-normal 
rainfall that was producing above-normal streamflow at the state line. During the 
drought period of 1999-2002, both M&I and Ag consumptive water use increased. M&I 
consumptive water use averaged over 300 cfs while the Ag consumptive water use 
averaged about 500 cfs. During the severe drought of 2006-2007, M&I consumptive 
water use averaged almost 400 cfs while the Ag consumptive water use averaged about 
450 cfs. With the ongoing implementation of conservation measures, Georgia has been 
able to reduce its M&I consumptive water use such that during the extreme drought 
period of 2011-2012, it averaged about 300 cfs, with the total consumptive water use 
averaging about 800 cfs (about 9% of the average annual flow at the state line during 
this 2-year drought period). 
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The numbers in Figure 33 are only consumptive water use numbers under 
Baseline 2011 and Scenario 2040; they do not reflect the state line flow impacts (if any) 
when those numbers are run through the ResSim model. This figure reflects all 
consumptive water uses above the Florida state line, which includes both Georgia and 
Alabama’s consumptive water use. However, for comparison purposes, Alabama’s 
consumptive water use values were held constant at 2007 levels, and the difference 
reflects the projected increase in Georgia’s water demands in the Basin from Baseline 
2011 to Scenario 2040.17

The Scenario 2040 increase in consumptive water use is about 62 cfs on an 
annual average basis over the entire ACF Basin.  This is representative of a typical dry 
year and therefore does not have as much Ag use as was seen in the Baseline 2011 
condition, which was an extreme drought year.18  The largest increase was in the M&I 
use in the Metro Atlanta area, averaging 71 cfs for the year.  Figure 33 shows the 
monthly distribution of the total consumptive water use above the state line for these 
two scenarios that were simulated in ResSim to compare the results to see what impact, 
if any, an increase in Georgia’s projected consumptive water use would have at the 
state line. 

D. Georgia’s Projected Future Increases in Consumptive 
Water Use Would Not “Lead to Substantial Additional 
Streamflow Depletions” 

Annual, seasonal, and monthly average flows were obtained from the ResSim 
computer model for the period 1975-2011 at the state line based on Georgia’s current 
(2011) consumptive water use for both M&I and Ag as the “Baseline 2011” condition. To 
understand the impact of changes in consumptive water uses during low flow, summer, 
and fall periods on flows at the state line, analyses using ResSim of seasonal and 
monthly impacts of the increase in projected consumptive water use were undertaken 
for normal, wet, and dry years (2003, 2007, 2009, and 2011).  2003 characterizes a wet 
year, while 2009 characterizes a normal year with respect to annual rainfall. Both 2007 
and 2011 characterize dry years with significantly below normal levels of rainfall. 

Figures 34-37 show the results of these ResSim model simulations in comparing 
flows at the state line between Baseline 2011 and Scenario 2040 levels of consumptive 
use for hydrologic conditions of selected years. Note that the increase in Georgia’s 
projected consumptive use under Scenario 2040 results in no change in the streamflow 
crossing the state line during the low flow months (i.e., June, July, August, September, 
October, November) of the dry years of 2007 and 2011, while in other months and in 
other years there are both increases and decreases in the state-line flows. These 
changes in the monthly state-line flows from the increase in Georgia’s projected future 
consumptive use will eventually average out to equate to the 62 cfs average annual 
increase that has been projected. 
                                                     
17  For Scenario 2040, Alabama’s consumptive use was increased by 15% over 2007 levels. 
18  See Expert Report of Suat Irmak, Ph.D. (May 20, 2016). 
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Figure 38. Monthly Consumptive Use Above State Line (Georgia and Alabama) for Baseline 2011 
and 1992 Condition (Source: 20160223-ACF-GA-total-consumptive-monthly.xlsx; Expert Report of 

Peter Mayer, P.E. (May 20, 2016); Expert Report of Suat Irmak, Ph.D. (May 20, 2016)) 

B. Comparison of Baseline (2011) and Hypothetical 
Reduction Scenarios  

All consumptive water use scenarios were modeled using the Res-Sim computer 
model of the ACF Basin, and their results compared against the “Baseline 2011” 
scenario. The following figures show a sample of the results from the model simulations.  
The full set of results is provided in Appendix E. As shown in these figures, the impact 
on flows at the state line from reducing Georgia’s consumptive water use in the ACF 
Basin under various percent caps, or even to 1992 levels, is minimal. 

Figures 39 and 40 show the difference in the monthly and seasonal flows at the 
state line between the various scenarios for 2003, a wet year. As can be seen, there is 
very little difference between the flows crossing the state line between the various 
consumptive water use scenarios, especially during the summer months when there is 
no difference in the flows. The same can be seen for Figures 41 and Figure 42, which 
show the difference in monthly and seasonal flows at the state line between the various 
scenarios for 2007, a dry year. Figures 43 and 44 and Figures 45 and 46 show the 
difference in the monthly and seasonal flows at the state line between the various 
scenarios for the 2009 and 2011, respectively, reflecting another example of a wet and 
dry year. 
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As the above figures show, there is minimal difference in baseline flows on both 
a monthly and seasonal basis from significant hypothetical reductions in Georgia’s 
consumptive use.  This is especially true for dry years (e.g., 2007 and 2011). In dry 
years like 2007 and 2011, significant reductions in Georgia’s consumptive use would 
lead to virtually no change in state-line flows during the low-flow months (e.g., June, 
July, August, September). All of these figures and tables show the importance and 
significance of the USACE and its reservoir operations in affecting the amount of water 
flowing across the state line and into the Apalachicola River. This is especially important 
to understand when changes to Georgia’s consumptive use are being considered, 
whether they be an increase or a decrease.  Such changes have been shown to not 
automatically translate to a comparable change at the state line and into Florida.  This is 
due to the nature of the USACE operations that will hold water in its reservoirs to meet 
certain project purposes and then release this water at a later time to meet other 
authorized project purposes. 

Table 6 shows the difference between the average annual flow at the state line 
for the Baseline 2011 condition and the 1992 condition. Again, the difference in flow at 
the state line varies from the 379 cfs difference in consumptive water use between 
these two scenarios, and is explained by the change in storage in the USACE 
reservoirs. For example, in drought years 2000, 2007, and 2011, the average increase 
in state line flows is far less than the 379 cfs increase in flow contribution to the ACF 
Basin from this hypothetical reduction in Georgia’s consumptive use. This is due to the 
USACE storing more water in its reservoirs than it would otherwise without this 
additional inflow to the system. This extra stored water is released during later years, 
such as 2009, when the average annual increase is more than 379 cfs. 

Table 6. Annual Flow, Change in Storage, and Consumptive Use Difference (cfs) Comparison 
Between Baseline 2011 and 1992 Condition (2000–2011) 

Year Baseline 
Flow 

1992 
Flow 

Difference 
in Flow 

Difference 
in  

Storage 

Difference in 
Flow +  
Storage 

Difference in 
Consumptive 

Use 
2000 9318 9520 201 180 382 

379

2001 16127 16567 441 -58 383 
2002 11031 11465 434 -52 381 
2003 26204 26615 410 -25 385 
2004 17058 17443 385 -2 382 
2005 28884 29264 380 -2 378 
2006 13079 13403 323 57 380 
2007 9921 10110 189 187 376 
2008 14392 14749 357 21 378 
2009 28542 29196 654 -266 388 
2010 22139 22505 366 17 383 
2011 9777 9914 137 234 370 

Average 17206 17563 356 24 380 379 
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water being released from Woodruff Dam and flowing into the Apalachicola River 
Florida.  
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VII. APALACHICOLA RIVER AND BAY INFLOWS HAVE 
DECLINED IN RECENT YEARS AS A RESULT OF 
CLIMATOLOGIC AND HYDROLOGIC FACTORS—NOT 
GEORGIA’S CONSUMPTIVE WATER USE 
USGS streamflow records for the Chattahoochee Gage on the Apalachicola 

River, just downstream of Woodruff Dam, show that flows crossing the state line and 
entering into the Apalachicola River have declined in recent years. It is also clear from 
analyzing rainfall records for the ACF Basin from NOAA and others that these reduced 
flows are primarily a result of the reduced rainfall over the Basin, especially during the 
three significant drought periods in the last 15 years or so, and not Georgia’s 
consumptive water use.  

A. Apalachicola River at Chattahoochee, Florida (1929–
2014) 

An initial analysis of the average annual streamflow in the ACF Basin crossing 
the state line was performed using over 80 years of data from the Chattahoochee, 
Florida USGS stream gage on the Apalachicola River, and comparing it to the 
corresponding rainfall over the ACF Basin above the state line, as was shown 
previously in Figure 17.  Figure 47 below shows the correlation between the annual 
average rainfall to streamflow at the state line, having a correlation coefficient of 0.6209 
(a value of 1.0 would represent a perfect match). 

 
Figure 47. Correlation of Rainfall to Streamflow on Apalachicola River at Gage Near 

Chattahoochee, FL (1929 - 2014) (Source: NOAA; USGS) 
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This annual average streamflow and rainfall data clearly show a correlation 
between the amount of rainfall over the ACF Basin and the corresponding streamflow at 
the state line. However, given the influence that the USACE reservoir operations have 
on smoothing out and redistributing inflows into the ACF river system, even over a 
period longer than a year (as was shown in the previous Tables 5 and 7), analyzing 
flows at the state line as compared to rainfall might better be correlated by using the 
two-year running average values rather than the annual average value.   

As shown in Figure 48, the correlation between rainfall and streamflow at the 
state line becomes even closer when analyzing the two-year running average values, 
which has a correlation coefficient of 0.729. 

 
Figure 48. Correlation of Two-Year Running Average Rainfall to Streamflow on Apalachicola River 

at Gage Near Chattahoochee, FL (1929 - 2014) (Source: NOAA; USGS) 

As the two figures above show, the two-year running average rainfall and 
streamflow data show a better correlation to each other than the one-year average 
values.  This is due to the USACE reservoir storage and release operational procedures 
that tend to dampen and moderate changes in runoff entering the river and reservoir 
system of the ACF Basin that can extend the impact from any such changes beyond a 
year or so. The two-year running average rainfall and streamflow data at the state line 
were plotted for the Chattahoochee gage’s period of record from 1929-2014, as shown 
in Figure 49. This figure shows the general pattern and trend of the two-year running 
average streamflow crossing the state line, along with the corresponding rainfall which 
generally follows the same pattern and trend as the streamflow. It is important to note 
that in the last 15 years of this period of record, there have been 3 significant drought 
periods, more so than in any other portion of this data record. Rainfall amounts were 
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significantly lower during these recent drought periods, as were the corresponding 
streamflow at the state line. This is more evident by analyzing this data using two-year 
running average values rather than annual and decadal values of streamflow and 
rainfall. 

  
Figure 49. Two-Year Running Average Rainfall and Streamflow on Apalachicola River at Gage 

Near Chattahoochee, Florida (1929-2014) (Source: NOAA; USGS) 

Figure 49 shows the extent and severity of the three drought periods since 1998 
(1999-2001, 2006-2008, 2010-2012) as compared to the earlier periods. Figure 49 
shows that the three multi-year, low rainfall drought periods correspond to the three 
multi-year, low flow periods observed in the past 15 years. This is clear indication that 
the recent periods of low streamflow seen at the state line are primarily caused by 
correspondingly low rainfall. 

Besides rainfall, there are other factors that affect the amount of water flowing 
across the state line in more recent years. For example, since 1970, the amount of 
Georgia’s consumptive water use has increased, but the total amount of such use has 
never been over 1,000 cfs on an annual average basis (at about 300 cfs for M&I and 
500 cfs for Ag). This represents about 10% of the total annual average flow across the 
state line during most of the severe drought years of this recent period. A closer 
analysis of the effect of such consumptive water use on the streamflow crossing the 
state line is presented in Section IV.  That section of the report also explains that urban 
development in the ACF Basin increases the annual average streamflow by an estimate 
of over 1,200 cfs and more than offsets the corresponding decrease in streamflow 
caused by Georgia’s consumptive water use. 
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Thus, while there has recently been a reduction in the amount of water annually 
crossing the state line, the primary cause is the recent drought periods of reduced 
rainfall that result in an even greater reduction in the corresponding streamflow. 
Consumptive water use in the ACF Basin by Georgia contributes to the reduction in the 
amount of water crossing the state line, but to a much lesser degree. Increased runoff 
due to land use changes increases the amount of water crossing the state line and 
more than offsets the associated consumptive water use as the population grows.  

B. Apalachicola River at Sumatra, Florida (1978–2014) 
Streamflow, and the corresponding rainfall, have been analyzed at the USGS 

stream gage near Sumatra, Florida on the Apalachicola River (19,200 mi2 of drainage 
area) to understand the historic flows entering into the Apalachicola Bay from the ACF 
Basin over the same time period.  The Sumatra Gage is the best available estimate of 
the amount of water entering the Apalachicola Bay from the Apalachicola River. 

First, annual mean flows and decadal mean flows at the USGS gage near 
Sumatra, Florida, from 1978-2014 were analyzed and compared to the corresponding 
rainfall over the ACF Basin, as shown in Figure 50. This analysis again shows a strong 
relationship between rainfall and streamflow, with a similar pattern of higher rainfall and 
streamflow during the earlier portion of the period as compared to the later portion. This 
would be expected since about 90% of the ACF watershed at the Sumatra Gage 
location lies above the state line (17,200 mi2 out of 19,200 mi2). Thus, the pattern of 
streamflow to rainfall that was observed at the state line when analyzing the data at the 
Chattahoochee Gage should also be prevalent at the Sumatra Gage, since only about 
10% of additional drainage area in Florida contributes to the streamflow in the 
Apalachicola River at the Sumatra gage.  

 
Figure 50. Average Annual and Decadal Rainfall and Streamflow for ACF Basin at Gage Near 

Sumatra, Florida (1978-2014) (Source: NOAA; USGS) 
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Therefore, the more recent reduction of streamflow entering the Apalachicola 
Bay from the Apalachicola River is primarily due to the reduced rainfall over this same 
period, where a number of years of low rainfall resulted in low flows recorded at the 
Sumatra Gage.  Again, the amount of Georgia’s consumptive use played an even lesser 
role in affecting the amount of water that entered the Bay as compared to what was 
crossing the state line, since more water enters into the river below the state line as it 
flows through Florida on its way to Apalachicola Bay. 

C. Florida’s Contribution to Flows into Apalachicola Bay 
Has Decreased in Recent Years 

As part of my streamflow and rainfall analysis, I also considered the portion of the 
ACF Basin below the state line that contributes to flows into the Apalachicola Bay. As 
shown in Table 7 below, a drainage area of about 2,000 mi2, or 10% of the ACF Basin 
lies between the state line and the Sumatra Gage in Florida (an additional 400 mi2 of 
area drain into this ACF Basin between the Sumatra Gage and Apalachicola Bay). 

Table 7. Non-Florida and Florida Portions of the Drainage Area for the ACF Basin at Sumatra, 
Florida 

 Drainage Area (mi2) Percent (%) of ACF Basin 
Non-Florida Portion 17,200 90% 

Florida Portion 2,000 10% 
Total 19,200 100% 

To understand the specific portion of flows that Florida contributes to the total 
flows within the ACF Basin, the difference between flows along the Apalachicola River 
at the Chattahoochee Gage and the Sumatra Gage were analyzed (see Figure 12 for 
location of these gages). The flows reported at the Chattahoochee Gage for the 
Apalachicola River equate to the flows from both the Chattahoochee and Flint Rivers 
and resulting releases from the Jim Woodruff Dam; whereas flows seen at the Sumatra 
Gage equate to these flows as well as flows being added or subtracted as the 
Apalachicola River flows through Florida. By subtracting the flows at the Chattahoochee 
Gage from the flows at the Sumatra Gage this incremental flow contribution from Florida 
to the streamflow in the Apalachicola River and ultimately into the Apalachicola Bay can 
be determined. 

The contributions of the gaged flows from the non-Florida and Florida portions of 
the ACF Basin, as shown in Figure 51, show that the Florida portion of the ACF Basin 
had a fairly consistent contribution of roughly 5,000 cfs from 1978 to 1998. After 1998, 
however, the average contribution of the Florida portion of flows to the ACF Basin 
generally declined to roughly 1,000 to 2,000 cfs, much lower than in earlier years.  
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Figure 51. Average Annual Flow Contributions of Non-Florida and Florida Portions of ACF Basin 

at Gage Near Sumatra, Florida (1978-2014) (Source: USGS) 
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relationship between rainfall and streamflow that has been seen at the state line does 
not appear in the data shown for the Florida portion of the ACF Basin. This suggests 
that there is some other reduction in streamflow occurring in the Apalachicola River 
entirely within Florida that is not directly attributable to rainfall or to the flows crossing 
the state line. 
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Figure 52. Average Annual Flow and Rainfall for Florida Portion of ACF Basin (1978-2014) (Source: 

NOAA; USGS) 

 

 
Figure 53. Percentage of Flow Contribution from Non-Florida and Florida Portions of ACF Basin 

(1978-2014) (Source: NOAA; USGS) 
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Figure 54. Ratio of Flow vs. Rainfall for Florida Portion of ACF Basin (1978-2014) (Source: NOAA; 
USGS) 

It is not clear why Florida’s portion of flow into the ACF Basin has continued to 
consistently drop even when rainfall has been generally constant, but it is clear that 
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summer months is relatively small, if not negligible. Again, this lack of benefit to Florida 
from hypothetical cutbacks on Georgia’s consumptive use during these low flow periods 
is due to the USACE and its reservoir operating procedures, which will offset additional 
inflow from the Flint River with less releases from storage on the Chattahoochee River. 
The results of this ResSim modeling is an example of the minimal impact on streamflow 
at the state line from such a “conservation scenario,” especially during the low flow 
months and for a low-flow year.

B. Responses to Dr. Shanahan & Mr. Barton 

1. Contrary to Dr. Shanahan and Mr. Barton, USACE Operations 
and Policy Confirm that Additional Inflow from the Flint River 
from Reductions in Georgia’s Consumptive Use Would Be 
Offset by Storage in the USACE Upstream Reservoirs 

Dr. Shanahan’s key opinion is that the “stated policy” of the USACE is to store 
water in its reservoirs during the spring and release stored water from its reservoirs 
during the summer and fall, and that the USACE’s “actual operations” confirm this 
stated policy. In fact, the USACE’s policy regarding reservoir storage is directly contrary 
to Dr. Shanahan’s opinion: the USACE’s express goal is to keep the reservoirs as full as 
possible during the summer and early fall months. Dr. Shanahan further opines that if 
reductions in Georgia’s consumptive use created additional inflows to Lake Seminole 
from the Flint River, the USACE reservoirs would not be operated so as to offset this 
additional inflow, since this would be contrary to USACE stated policy of “increasing 
storage” in the summer and fall, and that the reservoirs have not been historically 
operated in such a way. In addition to misstating the USACE’s policy, Dr. Shanahan 
misinterprets and mischaracterizes how the USACE has operated its reservoirs, which 
show that inflow from the Flint River to Lake Seminole is directly correlated with 
reservoir storage in the ACF Basin. This confirms that increased flow from the Flint 
River translates to increased storage in the reservoirs. Furthermore, results from the 
USACE’s ResSim model show that such an offset would occur.

2. Dr. Shanahan’s Opinion Regarding the USACE’s “Stated 
Policy” Against Reservoir Storage Is Not Supported by Any 
Evidence 

Dr. Shanahan mistakenly opines that “the stated policy of the Corps of Engineers 
is to store water in reservoirs during the spring and to release storage during the 
summer and fall.”  This is contrary to the USACE’s statement that they try to keep their 
reservoir lake levels as high as possible during the summer and fall months.  His 
mistaken understanding of the USACE policy is based on incorrect citations to the 
USACE’s DEIS that involve its flood management policies rather than its normal 
operations in dealing with the reservoirs’ conservation storage pools.  Dr. Shanahan 
also misinterprets historic releases during the summer and fall as being consistent with 
his interpretation of USACE policy, rather than the fact that the USACE needs to 
release water during the summer and fall at times to meet certain project purposes, but 
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Woodruff Dam Flow Requirement for Apalachicola River

Because these reservoir projects altered the pre-reservoir flow regime of the river 
system downstream, there is also a need to ensure that fish and wildlife and other water 
quality issues are being considered when developing the reservoir regulation plan or 
manual. Releases from Woodruff Dam under normal operations have typically provided 
conditions in the river suitable for fish and wildlife purposes. However, following recent 
droughts, the USACE initiated consultation with the U.S. Fish and Wildlife Service 
(“USFWS”) regarding the effects of existing operations at Woodruff Dam on threatened 
and endangered species and federally designated critical habitat, especially during 
drought conditions and spawning periods. An interim operating plan (“IOP”) was 
implemented in 2006 following this consultation, with minimum flow provisions 
becoming part of the overall plan to avoid and minimize impacts on the listed species 
(2015 USACE DEIS, p. 2-70). Based on further consultation with the USFWS following 
the increasingly severe drought conditions in 2007–2008 and in 2011–2012, the USACE 
revised the IOP twice (in 2008 and in 2012). Today, releases from Woodruff Dam to the 
Apalachicola River are governed by the 2012 revision, termed the Revised Interim 
Operating Plan (“RIOP”).2 In both 2008 and 2012, the USFWS confirmed that the 
USACE’s minimum releases from Woodruff Dam under the RIOP were acceptable 
under the USFWS’s Biological Opinions and were found not to lead to jeopardy of 
threatened or endangered species (USFWS 2012 BiOp, p. 143-44; USFWS 2008 BiOp, 
p. 178-79).

The Corps’ drought contingency plan specifies a 5,000 cfs release rate from 
Woodruff Dam into the Apalachicola River in the event of drought conditions. This 
drought condition is determined based on the composite storage present in the 
upstream reservoirs. The drought plan is triggered if the total composite conservation 
storage falls below Zone 3 and into Zone 4,3 which varies based on the time of year to 
account for seasonal variability in basin inflow. When the drought plan is triggered, the 
flow release from Woodruff Dam is 5,000 cfs, even if the inflow to Lake Seminole is less 
than that amount. If drought conditions worsen and composite storage falls into the 
Drought Zone, the plan dictates that the system is in Extreme Drought Operation, and 
the release is lowered to 4,500 cfs.4 Once inflows increase and storage levels fully 
recover (i.e., to Zone 1), the Corps will discontinue drought plan provisions for 

2 In late 2015, as part of its process for revising its Water Control Manual for the ACF Basin, the 
USACE published a Proposed Action Alternative (“PAA”), which is a set of reservoir operations that would 
replace the 2012 RIOP. However, until the PAA is formally adopted by the USACE, the RIOP continues to 
govern releases from Woodruff Dam. For more information regarding the history of USACE reservoir 
operations in the ACF Basin, see Appendix D.

3 The PAA would initiate drought operations when composite storage falls below Zone 2 into Zone 
3, rather than into Zone 4.

4 Since 2006, when the Corps initiated its modified operating procedures to address minimum flows 
crossing the state line, the only time that the Corps knowingly allowed the flow at the state line to fall 
below 5,000 cfs was during a portion of November 2007, when the Corps lowered the minimum threshold 
flow rate to 4,750 cfs during what was considered to be an extreme drought; later that month, additional 
rainfall within the ACF Basin allowed the Corps to return to the 5,000 cfs minimum flow requirement 
(USFWS 2012 BiOp, p. 53). During June 2011, flows fell slightly below 5,000 cfs due to inaccurate 
recorded gage data (USFWS 2012 BiOp, p. 57).
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supplementing low flows to maintain these flow requirements at the state line (2015 
USACE DEIS, p. 2-74). It is only when the reservoirs return to Zone 1 will any water
entering the USACE’s reservoir facilities over and above 5,000 cfs be permitted to flow 
downstream into the Apalachicola River. Until then, any additional water entering the 
USACE’s reservoir facilities goes to storage (i.e., filling up the reservoirs).

The USACE’s drought operations are determined by reservoir storage levels, 
rather than precipitation, streamflow, or the amount of water entering the reservoir 
facilities (basin inflow). Reservoir storage is more stable and is a better indicator of 
overall basin health than these factors, which are far more subject to short-term 
fluctuations. Thus, it is possible for USACE reservoirs to be in drought operations when 
basin inflow is above 5,000 cfs, and similarly it is possible for USACE reservoirs not to 
be in drought operations when basin inflow is below 5,000 cfs. This also means that if 
there are short-term increases in basin inflow over and above 5,000 cfs during drought 
operations, this would not automatically lead to additional state-line flow; the USACE 
would not alter its 5,000 cfs flow requirement at Woodruff Dam unless and until total 
reservoir storage recovers to Zone 1.
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V. ANALYSIS OF THE IMPACT OF THE USACE’S RESERVOIR
OPERATIONS ON FLOWS CROSSING THE GEORGIA-
FLORIDA STATE LINE

Under the 2012 RIOP, which governs the USACE’s reservoir operations in the 
ACF Basin, the amount of water stored in the USACE’s reservoirs or released at 
Woodruff Dam into the Apalachicola River is a function of three key factors:

1. season;
2. reservoir pool level (i.e., drought vs. non-drought operations); and
3. basin inflow (BI), or the total amount of water calculated to be entering the 

USACE’s reservoir facilities at a particular time.

In consideration of each of these factors, the USACE developed a complex 
series of rules governing the amount and timing of storages and releases in the ACF 
Basin, as reflected in Table 1 below.

Table 1. 2012 RIOP for Apalachicola River Minimum Discharge from Woodruff Dam by
Month and by Basin Inflow (Source: 2015 USACE DEIS p. 2-71, Table 2.1-5)
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Season

The RIOP defines threshold levels for storage and releases by three seasons: 
“winter refilling season” (December–February), “spawning season” (March–May), and
“non-spawning season” (June–November).

Winter Refilling Season (December–February): During the winter refilling 
season, the USACE’s priority is refilling the reservoirs, which are typically low 
in storage by late November or early December, especially in drier years, 
because stored water is typically released each year to support the 5,000 cfs 
flow requirement at Woodruff Dam. During this season, the USACE maintains 
the 5,000 cfs flow requirement into Apalachicola River at all times, and any 
additional basin inflow above 5,000 cfs is stored in the reservoirs until the 
system is full. Thus, unless the reservoirs are full, Florida would not receive 
any additional state-line flow as a result of any reductions that might be made
in Georgia’s water use during this 90-day “refilling” period. Furthermore, even 
if additional flows would be allowed to materialize at the state line during this 
season, water is typically more abundant in the winter than in the summer 
and fall months, and thus there is less of a need throughout the basin for 
supplementing flows.

Spawning Season (March–May) and Non-Spawning Season (June–
November): During the spawning and non-spawning seasons, the USACE’s 
operational rules provide for reservoir releases at Woodruff Dam based on 
reservoir pool levels and basin inflow, as depicted in the table above.

Reservoir Pool Level

The amount of storage in the USACE reservoirs (reservoir pool level), as 
described by the composite conservation storage levels and associated action zones
reflected in Figure 5, triggers two different operational regimes: drought operations and 
non-drought operations.

Drought Operations: Under the RIOP, drought operations are triggered as 
soon as composite reservoir levels dip into Zone 4. During drought 
operations, the USACE will only release a guaranteed 5,000 cfs minimum 
flow across the state line at Woodruff Dam. Drought operations will continue 
as needed and will not conclude, even as precipitation and basin inflow 
increase, until all reservoir levels are raised and the composite storage in the 
reservoirs returns to Zone 1, the top layer of the reservoir system storage.
Thus, for the entire period that the USACE is in drought operations, the 
Apalachicola River will receive only 5,000 cfs crossing the state line. From the 
moment the reservoir pools dip into Zone 4 until they recover to Zone 1, any 
additional water entering the system will go to filling the reservoirs, even if 
basin inflow exceeds 5,000 cfs during that time. This is true even if basin 
inflow experiences short-term increases above 5,000 cfs, such as during a 
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flash precipitation event. In other words, regardless whether basin inflow is 
less than, equal to, or greater than 5,000 cfs, if the USACE reservoirs are in 
drought operations, the flow requirement at Woodruff Dam is 5,000 cfs, and 
Florida would not receive any additional state-line flow as a result of any 
reductions that might be made in Georgia’s water use.

Normal (Non-Drought) Operations: During non-drought operations, the 
USACE has established rules for determining how much water to store vs. 
how much water to release downstream into the Apalachicola River based on 
threshold levels of basin inflow. As a result, when the USACE is in non-
drought operations and basin inflow exceeds 5,000 cfs (but is below a higher 
threshold that varies by season) some or all of this basin inflow will 
materialize as additional state-line flow, according to the USACE’s threshold 
release levels described in the next section.

Thus, reducing Georgia’s consumptive use would only produce this additional 
water in the Apalachicola River when the USACE is in non-drought operations and
basin inflow is above 5,000 cfs but is below a higher threshold that varies by season. If 
the reservoir system is still in drought operations, then regardless whether basin inflow 
is at, above, or below 5,000 cfs, Florida would still receive 5,000 cfs at the state line,
and any basin inflow above 5,000 cfs would be stored to available storage capacity, and 
would not be passed down to Florida.

Basin Inflow

Finally, in determining how much water to store or release in the ACF Basin, the 
USACE takes into account basin inflow, or the amount of water calculated to be 
entering the USACE’s reservoir facilities at any given time, as depicted in Table 1 
above. Four “BI zones” representing threshold levels of basin inflow dictate how much 
water will be stored in the reservoirs or released into the Apalachicola River when the 
system is not in drought operations. Figure 6 below graphically represents an example 
of these four “BI zones” for a reservoir pool level being in Zone 1 and the associated 
rules for storage vs. release. I refer to these four zones as the “Augmentation Zone,” 
“No-Storage Zone,” “Half-Storage Zone,” and “All-Storage Zone.”
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Figure 6. Seasonal Reservoir Operational Thresholds for 2012 RIOP

Again, this graph represents a portion of the seasonal operational procedures
that assumes that the reservoir system is not in drought operations and the reservoirs
are at prescribed levels of storage demonstrating healthy reservoir status.

The four “BI zones” are as follows:

Augmentation Zone (red): The Augmentation Zone reflects a range of basin
inflow (<5,000 cfs) whereby flow augmentation is needed to maintain the 
threshold of 5,000 cfs at Woodruff Dam. During this time period, regardless 
how far basin inflow is below the 5,000 cfs threshold level, the USACE’s 
reservoir operations provide for releases of 5,000 cfs at Woodruff Dam 
(except for extreme drought conditions, when this threshold can be lowered to 
4,500 cfs). In other words, during this period, the USACE is “augmenting” 
flows to satisfy the 5,000 cfs flow requirement. When basin inflow is in the 
Augmentation Zone, Florida would not receive any additional state-line flow 
as a result of any reductions that might be made in Georgia’s water use.

o For example, if basin inflow were 4,000 cfs, the USACE would release 
1,000 cfs from storage to maintain the 5,000 cfs flow into the 
Apalachicola River. If Georgia’s consumptive use were hypothetically 
cut in a way that produced an additional 250 cfs, resulting in 4,250 cfs 
entering the system, the USACE would simply release 750 cfs from 
storage (instead of 1,000 cfs) to maintain the 5,000 cfs target. Florida 
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would not receive 5,000 cfs plus the incremental 250 cfs; that 250 cfs 
would instead be placed in storage under USACE’s operating plan and 
would not flow through to the Apalachicola River. Florida would not
receive any additional flows at that time as a result of Georgia’s 
reduced water use.

o Even if the basin inflow were more than 5,000 cfs, and the USACE 
reservoir system were in or recovering from drought operations, any 
additional water entering the system would not be released but rather 
would be stored in the USACE reservoirs. For instance, if 6,000 cfs 
were entering the system, all 1,000 cfs would go to storage if the 
reservoirs were still recovering from depleted levels. Florida would not
receive any additional flows at that time as a result of Georgia’s 
reduced water use.5

No-Storage Zone (green): The No-Storage Zone reflects a range of basin 
inflow between 5,000 cfs and a higher threshold that varies by season:

o During the spawning season (March–May), the No-Storage Zone is 
between 5,000 and 16,000 cfs.

o During the non-spawning season (June–November), the No-Storage 
Zone is between 5,000 and 10,000 cfs.

When basin inflow is in the Non-Storage Zone, the RIOP calls for the USACE 
to release the equivalent of basin inflow at Woodruff Dam so long as the 
reservoir system is not in drought operations and all the reservoirs have fully 
recovered from drought operations (i.e., system composite storage has
returned to Zone 1). Only if such conditions are satisfied would Florida
receive any incremental increase in the amount of basin inflow above 5,000 
cfs when basin inflow is in the No-Storage Zone. However, as explained 
below, the total amount of time during a drier or drought year during which 
basin inflow is in this zone and the reservoirs are not in drought operations is 
not predictable, and can be infrequent.

Half-Storage Zone (purple): The Half-Storage Zone reflects a range of basin 
inflow (>10,000 or 16,000 cfs and <22,000 or 34,000 cfs depending on the 

5 Florida has likewise acknowledged that additional basin inflow over 5,000 cfs does not 
automatically materialize as additional state-line flow, and instead would often be stored in the USACE 
reservoirs under the USACE’s operational rules. FL-ACF-01457637 ¶ 131 (Florida’s 2d Amended & 
Supplemented Compl. for Declaratory & Injunctive Relief, In re Tri-State Water Rights Litig., M.D. Fla., 
3:07-cv-00250-PAM-JRK (filed Jan. 10, 2008) (“FL 2d Am. Tri-State Compl.”) (noting that “[USACE’s 
drought operations] allow[] the Corps to store 100% of the water that would otherwise flow to the 
Apalachicola from the Chattahoochee River”) (emphasis added); Barr Dep. Ex. 3 at FL-ACF-02290908 
(July 20, 2012 Letter from Douglas Barr, Executive Director NWFWMD, to Dr. Donald Imm, USFWS 
(produced at FL-ACF-02290903) (“[T]here is no requirement to share the added storage with Florida to 
provide increased flow during the spring spawning period or for low flow augmentation in the summer and
early fall.”).
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Figure 7. RIOP’s Seasonal Reservoir Operational Thresholds & Basin Inflow (BI) for 
2007 (Drought Year)

As Figure 7 shows, in 2007 basin inflow starts at about 18,000 cfs in mid-
February and peaks in early March at almost 40,000 cfs, followed by a general decline 
into the summer and fall months before again increasing in December. 2007 basin 
inflow passes through all four zones. Starting in May and continuing through November, 
basin inflow was generally below 5,000 cfs (i.e. in the Augmentation Zone). If 2007’s 
basin inflow were repeated today,6 and assuming the system would not be in drought 
operations at any time, a simple calculation shows that there would be approximately:

273 total days when Florida would receive no additional state-line flow that 
would result from any reductions of Georgia’s water use. This reflects the total 
number of days when basin inflow is within the Augmentation Zone (in both 
the non-spawning and spawning seasons), the total number of days when 
basin inflow would be in the All-Storage Zone in the spawning season, and 
the total number of days of the refilling season.

6 The RIOP did not exist until April 2008, and thus did not govern USACE reservoir operations in 
2007.
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21 total days when Florida would receive only 50% of any additional state-
line flow that would result from any reductions of Georgia’s water use 
(because basin inflow would be in the Half-Storage Zone); and

71 total days when Florida would receive the full benefit of any additional 
state-line flow that would result from reductions of Georgia’s water use 
(because basin inflow would be in the No-Storage Zone). In other words, any 
additional basin inflow produced by a reduction in Georgia’s consumptive use 
would materialize as additional state-line flow for a total of 71 days—or 
approximately 19% of the year. Only 19 of these 71 days would occur
during the summer and fall months, when streamflows were at their 
lowest. The majority of days during this 71-day period would occur when
water in the ACF Basin is relatively plentiful.

Again, the above analysis assumes the reservoirs do not enter drought 
operations at any time. If drought operations do occur, which is often the case when 
basin inflow falls below the 5,000 cfs threshold, this would further limit the number of 
days where Florida would not receive the benefit of any reduction in Georgia’s 
consumptive use.

The number of days during which the system might be in drought operations can 
be estimated using reservoir simulation modeling, which provides additional support for
the above analysis.7 Reservoir simulation modeling performed by the USACE as part of 
its 2015 Water Control Manual (“WCM”) revision process shows that the ACF system 
would indeed fall into a drought operation by November 2007 (Source: 2015 USACE 
DEIS). This means the 5 days at the end of November 2007 with basin inflow above 
5,000 cfs might no longer be considered as days when excess basin inflow is passed 
downstream. This consideration would change the three numbers above to 278 days 
when Florida would not receive additional flow, 21 days when Florida would receive only 
half of additional flow, and 66 days when Florida would receive the full benefit of 
additional flow from any reductions in Georgia’s consumptive water use.

Figure 8 below shows recorded basin inflow (solid gray line) for 2009, a normal 
year of basin inflow. The 2008 RIOP governed USACE reservoir operations in 2009. 
Figure 8 provides an example of the relationship between recorded basin inflow and 
USACE reservoir operations during a higher precipitation year. As shown, basin inflow 
began around 20,000 cfs, peaked near 120,000 cfs in April, dropped down to between 
5,000 and 20,000 cfs for most of the summer and fall, and eventually increased to 
around 110,000 cfs by year’s end. In 2009, the basin inflow never dropped below the 
minimum threshold of 5,000 cfs to enter into the Augmentation Zone; thus, the USACE 
reservoirs presumably would have not released any water during this normal year of 
inflows to maintain the flow requirement at the state line of 5,000 cfs. This is because 

7 Reservoir simulation modeling can also provide further information on the potential system 
response under the USACE reservoir operating plan by depicting the extent to which reductions in 
consumptive use influence basin inflow levels, and thereby influence the number of days where the 
Apalachicola River would benefit from increased flows. My analysis using the USACE’s reservoir 
simulation model is presented in Section VI, below.
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Figure 9. RIOP’s Seasonal Reservoir Operational Thresholds & Basin Inflow (BI) for 
2012 (Drought Year)

As Figure 9 shows, basin inflow was above 5,000 cfs during January and 
February, and entered March at about 15,000 cfs, rose to 30,000 cfs before declining 
into the summer and fall months to a flow of generally less than about 10,000 cfs, with 
flows again increasing starting in December. Therefore, 2012 resulted in:

307 total days when Florida would receive no additional state-line flow that 
would result from any reductions of Georgia’s water use. This covers the 
period of time from May 1, 2012, through the end of the year, during which 
the USACE was actually in drought operations. This also covers the 60 days 
during the 2012 portion of the 2011–2012 refilling season (January and 
February 2012), and in late April when basin inflow was in the Augmentation 
Zone. During this entire period, the USACE was only required by the RIOP to 
release 5,000 cfs from Woodruff Dam.

10 total days when Florida would receive 50% of any additional state-line 
flow that would result from any reductions of Georgia’s water use (because 
basin inflow would be in the Half-Storage Zone); and
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On a month-by-month basis, 2012 was
characterized by large areas of dry and,
earlier in the year, large areas of wet
weather. Eight months (all except
January, February, October, and
December) had ten percent or more of
the country experiencing very dry (at the
tenth percentile of the historical record
or drier) precipitation anomalies, with
ဠ†ve months (May, June, August,
September, and November) having more
than a ဠ†fth (20 percent) of the country

very dry. June and November had a third of the country very dry. The percent area
very wet (monthly precipitation totals at the 90  percentile of the historical record
or wetter) stayed under ten percent for all but one of the months in the year, with
March having the largest percent area very wet (16%). When averaged together, the
wet and dry anomalies resulted in the 20  driest February, 23  driest May, 10
driest June, 22  driest July, and 8  driest November, nationally, in the 1895-2012
record. Large areas of the country also experienced unusually warm conditions. Ten
percent or more of the contiguous U.S. was very warm (monthly temperatures at
the 90  percentile of the historical record or warmer) during every month except
October. More than a fourth (25%) was very warm during eight months, with July
(60%) and March (75%) having more than half of the country very warm. This
persistent and anomalous heat resulted in the warmest month ever (July 2012),
ranked 2012 as the warmest year on record, and (especially during the growing
season) increased evaporation and intensiဠ†ed local drought conditions.

An important feature of the weather conditions in 2012 was the persistence of the
areas of dryness and warm temperatures, the magnitude of the extremes, and the
large area they encompassed. Dry weather aတတected parts of the West almost every
month, especially the Intermountain Basin during April-July, the Southwest during
April-June and October-November, and the Rockies during March-November. The
Central Great Plains were plagued by dryness much of the year (especially March-
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November), with dryness especially acute during the summer across the Plains
(June-August). Dry weather dominated across the Central Plains to Midwest
agricultural areas during the critical May-July growing season, but the dryness
lasted longer in parts of this region (for example, the Midwest during February-July).
August-September saw very dry weather from the Paciဠ†c Northwest, across the
Northern Rockies and Central to Northern Plains, and into the western Great Lakes.
Dry weather aဠ†icted the eastern U.S. early in the year, with the Southeast dry
during January-April and the Northeast during February-April. Large areas of the
country were very dry during May-June (from the West Coast to the Ohio and
Tennessee valleys), August-September (from the Paciဠ†c Northwest to the western
Great Lakes), and November (from the Southwest and Southern Plains to the
Northeast and Southeast).

The hot temperatures exacerbated the
impact of the dry weather. When maps of
the dryness (Standardized Precipitation
Index [SPI]) are compared to maps of the
Palmer Z Index (which incorporates the
eတတects of both dryness and heat), larger
areas of monthly drought are evident on
the Z Index maps for March (SPI, Z Index),
April (SPI, Z Index), May (SPI, Z Index), July
(SPI, Z Index), and November (SPI, Z
Index).

The
year
started
out with
31.9 percent of the contiguous U.S. in moderate to
exceptional drought (based on the U.S. Drought
Monitor [USDM]) manifested in two drought
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epicenters — areas of moderate to exceptional
drought in the Southern Plains and moderate to
extreme drought in the Southeast — with areas of
moderate to severe drought in the Upper
Mississippi Valley and moderate drought in the
Far West. As the year progressed, the western
drought expanded to link with the Southern Plains
drought area and new drought areas developed
along the East Coast, pushing the national
drought area to 38.2 percent by May 1. Dryness

during the late spring began to take its toll in the agricultural heartland by summer
as drought intensiဠ†ed and expanded to cover much of the country from the Central
Rockies to the Ohio Valley, and the Mexican border to the Canadian border, by the
end of August. This solid mass of drought, which stretched from border to border
and (by now) West Coast to Mississippi River, persisted through the fall. The
percentage area in drought peaked at about 65.5 percent on September 25 (a new
high in the 1999-2012 USDM record) and ended the year at 61.1 percent. The
percent area of the contiguous U.S. in the worst drought categories (D3-D4,
extreme to exceptional drought) peaked at 24.1 percent on August 7, which is also a
record.

The percent area* of the contiguous U.S. experiencing moderate to extreme
drought (based on the Palmer Drought Index) started the year at about 22.9
percent, grew steadily to a peak of about 61.8 percent during the summer, then
contracted slightly during the fall, ending the year at about 51.8 percent. The
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Palmer Drought Index data go back 113 years.

*This drought statistic is based on the Palmer Drought Index, a widely used measure of drought. The
Palmer Drought Index uses numerical values derived from weather and climate data to classify moisture
conditions throughout the contiguous United States and includes drought categories on a scale from
mild to moderate, severe and extreme.

[top]

Regional Drought Overview

The year began with drought epicenters
in the Southern Plains, Southeast, Upper
Midwest, Far West, and Hawaii. As winter
ended and spring began, dryness in the
West spread to join the Plains and West
drought areas while the Southeast
drought crept up the East Coast. The
spring months were quite dry with
drought spreading or pockets of drought
developing in several regions. The
summer months were extremely dry
across a large part of the central U.S., with the result being a merging of the
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The percent area of the West in moderate to
exceptional drought steadily grew during 2012,

peaking at 77% in October.

drought epicenters in the West, Plains, and Midwest into one large drought area
stretching from the West Coast to the Great Lakes. Beneဠ†cial autumn rains helped
portions of the Midwest recover from drought, but dryness continued in the Plains
where drought intensiဠ†ed. By the end of 2012, three drought epicenters remained
— Hawaii, the Southeast, and one large area of drought stretching from the
southern California coast across the West and Great Plains to the Midwest, with the
worst drought conditions focused on the Plains states.

The dry weather (which lowered moisture supplies), coupled with intense spring
and summer heat (which increased evapotranspiration and, thus, moisture
demand), depleted soil moisture, lowered streamတ倀ow (May, June, July, August),
reservoir and stock pond levels, and ravaged crops and livestock. By year's end, low
river levels threatened commerce on the vital Mississippi River shipping lanes.

West:

The West began the hydrologic year
(water year, October-September) on a dry
note, with below-normal precipitation
and snowpack water content. As the wet
season (October-April) ended, the
southern portions of the West had
signiဠ†cant precipitation and snow water
content deဠ†cits, while the northern areas were not as bad oတတ. Continued dryness
and intense heat during the spring and summer caused numerous wildဠ†res to
break out, with Colorado especially hard hit. Record heat and near-record dryness
occurred in the state, with April-June 2012 ranking as the hottest and third driest
April-June on record. Wyoming was record dry for several time scales, including
June-August, April-August, March-August, June-September, May-September, April-
September, and several others. Utah was record dry in June and April-June. A total
of four states (Colorado, Nevada, Utah, Wyoming) ranked in the top ten driest
category for April-June, six states were in the top ten driest for January-June, and
three for January-November, including Colorado and Wyoming (which were record
dry) and New Mexico (second driest). The weather pattern shifted during summer
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and early autumn, bringing much-needed precipitation to the southern areas but
drying out the northern states. Five western states (Idaho, Montana, Oregon,
Washington, Wyoming) ranked in the top ten driest category for July-September,
with Montana having the driest August-September and July-September on record.
When last year's dryness is combined with this year's dryness, the last two years
(December 2010-November 2012) in New Mexico ranked as the driest such 24-
month period on record. For January-December 2012, three states (Wyoming
[driest], New Mexico [second driest], Colorado [fourth driest]) ranked in the top ten
driest category and three other states (Arizona, Montana, Utah) ranked in the driest
third of the historical record.

The percent area of the West in moderate to exceptional drought, as measured by
the USDM, steadily grew during 2012, peaking at about 77.2 percent in October.
Based on the Palmer Drought Index, which goes back to the beginning of the 20
century, moderate to extreme drought peaked at about 67.2 percent of the West
during June. Both of these numbers were surpassed by the 2002-2003 drought and
(for the Palmer index) earlier droughts.

Great Plains and Midwest:

Last year, drought was centered in the

th
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The percent area of the High Plains (Kansas to North
Dakota) in moderate to exceptional drought

skyrocketed during summer 2012, covering nearly the
entire High Plains region by October.

Southern Plains. This year, the entire
Plains region was aဠ†icted by drought with
a signiဠ†cant part of the Midwest sharing
the misery. Dryness aတတected the Northern
Plains during March, the Southern Plains during April, and the Southern to Central
Plains during May, with diတတerent portions of the Midwest aတတected during each of
those months. But that was just a prelude to even worse conditions. The entire
Plains and Midwest were baked and moisture-starved during June and July.
Beneဠ†cial rains came to parts of the Midwest and Southern Plains during August
and September, and to the Northern Plains and Midwest in October, but
widespread dry conditions returned in November.

Record dryness occurred for several states in August and September. The
persistence of drought gave several states record dry seasons, including Arkansas
(April-June and other seasons), Kansas (May-July), Nebraska (June-August and other
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seasons), and South Dakota (July-September). Six states in the Plains and Midwest
(Arkansas, Indiana, Iowa, Kansas, Missouri, Nebraska) ranked in the top ten driest
category for January-November, with Nebraska having the driest January-November
on record. For January-December 2012, ဠ†ve Great Plains and Midwest states ranked
in the top ten driest category, including Nebraska which had the driest year on
record.

The percent area of the Great Plains and Midwest in moderate to exceptional
drought, as measured and deဠ†ned by the USDM regions, rapidly increased during
2012. Nearly all of the Northern Plains was enveloped in drought by October, which
is a record in the 13-year USDM history. Drought coverage also rapidly increased in
the Midwest, peaking at about 73.7 percent in July, which is also a USDM record. In
early 2012, the Southern Plains was recovering from the 2011 drought. The percent
area in moderate to exceptional drought decreased to a low of about 32.3 percent
in May 2012 before expanding again to peak at about 73.7 percent in July.

Southeast to Northeast:

The precipitation pattern for the eastern U.S. တ倀uctuated between wet and dry
during 2012. The Southeast started the year on the dry side, with January-February
ranking in the driest third of the historical record for several states. February-April
was dry for the Northeast, with Connecticut having the driest February-April on
record and most other states ranking in the top ten driest category. Three
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The percent area of the Southeast in moderate to
exceptional drought oscillated up and down during

2012.

southeastern states (Alabama, Georgia,
and Tennessee) ranked in the top ten
driest category for April. The weather
patterns, which brought drought to the
Great Plains and Midwest during the late
spring and summer, doused many of the
eastern states with beneဠ†cial rainfall
during this time. Although helpful, the rains were not enough to erase several years'
of deဠ†cits in the Southeast. November was dry for all eastern states, with most
ranking in the top ten driest category. The cumulative impact of the 2012
precipitation deဠ†cits gave Delaware the fourth driest January-November and
Georgia, the epicenter of the Southeast drought, the eighth driest January-
November. For the year (January-December), several states along the eastern
seaboard were drier than normal, with Georgia ranking tenth driest and Delaware
having the sixth driest year on record. The prolonged dryness in parts of the
Southeast gave Georgia the driest December-November 24-month period
(December 2010-November 2012) on record.

Parts of the Southeast have been in drought for the last two years. The percent
area of the Southeast in moderate to exceptional drought, as measured by the
USDM, hovered around 50 to 65 percent during the ဠ†rst ဠ†ve months of the year,
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then contracted during the summer and fall before expanding again at the end of
the year. It peaked at about 69 percent at the beginning of May.

Hawaii and other Paciဠ†c Islands:

Drought in Hawaii was resurgent in
2012, with 47.4 percent of the state
aတတected by moderate to exceptional
drought on January 3, growing to 73.2
percent by December 4. The state has
been in drought for the last four years,
with the December 4, 2012 peak
approaching the peaks of 2008-2010.
Several locations had record to near-
record dry conditions in 2012, with
Kahului recording the lowest rainfall for
the year based on data from 1955-2012, and Honolulu having the ဠ†fth driest and
Hilo eighth driest year in their 1950-2012 records. Annual rainfall at other U.S.-
aတတliated Paciဠ†c Island stations during 2012 was near or above normal.
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Agricultural Belts:

The spatial pattern of drought this year closely overlaid the agricultural area of the
U.S. heartland, and the excessive temperatures and lack of rain during the critical
growing season severely reduced corn and soybean crop yield. The Primary Corn
and Soybean agricultural belt, collectively, experienced the warmest and seventh
driest March-August in 2012, resulting in the fourth most severe Palmer Z Index for
the season (behind 1936, 1934, and 1988). The extreme severity of the dryness and
evapotranspiration demand over the growing season resulted in a rapid increase in
the percent area of this agricultural belt experiencing moderate to extreme drought
(as deဠ†ned by the Palmer Drought Index) and moderate to exceptional drought (for
the Midwest and High Plains as deဠ†ned by the USDM). By August 2012, about 89.3
percent of the Primary Corn and Soybean Belt was experiencing moderate to
extreme drought (based on the Palmer Drought Index), surpassing all previous
droughts except those in 1988 and the 1930s. The August-October rains in the
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eastern part of this region were beneဠ†cial and helped reduce the intensity of the
drought there, but they did little to shrink the overall drought area for the entire
region, with the value down to only 54.9 percent by the end of the year. By year's
end, January-December 2012 ranked as the tenth driest year on record.
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2012 Precipitation Ranks (out of 118 years) for the
Major River Basins in the Contiguous U.S.: Calendar

Year (January-December) and Water Year to Date

The growing season (October-April) has
started out on a dry note for much of
the Winter Wheat agricultural belt.
October-December 2012 ranked as the
27  driest October-December in the
1895-2012 record, with November 2012
ranking as the 13  driest November. For
the smaller Primary Hard Red Winter
Wheat belt, November 2012 ranked 23
driest and October-December tenth
driest. By year's end, January-December
2012 ranked as the ninth driest year on
record for the Winter Wheat belt and third driest for the Primary Hard Red Winter
Wheat belt.

River Basins:

Several river basins have
experienced unusually dry
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Year (January-December) and Water Year to Date
(October-December)

RIVER BASIN JAN-DEC OCT-DEC

Paciဠ†c Northwest 11  wettest 10  wettest

California 56  driest 36  wettest

Great Basin 41  driest 35  wettest

Lower Colorado 24  driest 33  driest

Upper Colorado driest 29  driest

Rio Grande 10  driest 5  driest

Texas Gulf Coast 41  driest 4  driest

Arkansas-White-Red 9  driest 11  driest

Lower Mississippi 48  driest 35  driest

Missouri 3  driest 37  driest

Souris-Red-Rainy 35  driest 31  wettest

Upper Mississippi 10  driest 59  driest

Great Lakes 54  driest 26  wettest

Tennessee 38  driest 59  driest

Ohio 27  driest 55  wettest

South Atlantic-Gulf 53  driest 46  driest

Mid-Atlantic 46  driest 37  wettest

New England 38  wettest 38  wettest

conditions during 2012, with the
Upper Colorado having the driest
year in the 1895-2012 record. As
noted by the Midwest Regional
Climate Center, drought has
contributed to low water issues
from the Great Lakes to the
Missouri and Mississippi rivers,
with navigation on the Mississippi
River continuing to be a concern
through December. The Missouri
River basin had the third driest
year in 2012 (behind 1934 and
1936), the Arkansas-White-Red
River basin had the ninth driest
year, and the Upper Mississippi
and Rio Grande both ranked tenth
driest. For the Mississippi River and
all of its tributaries north of
Memphis, Tennessee, 2012 ranked
as the sixth driest year on record
(behind 1934, 1936, 1976, 1988,
and 1930). The aggregate PDSI for
the Missouri basin reached the
lowest value since the 1950s, while
the aggregate PDSI for the broader
Mississippi and its tributaries was
the lowest since only 1988.

Historical Analogs:

As seen in the National Drought
Overview section, the percent area
of the contiguous U.S. experiencing
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moderate to exceptional drought
(based on the USDM) reached 65.5
percent in September, a record in the
13-year USDM history. The percent area
of the contiguous U.S. experiencing
moderate to extreme drought, based on
the Palmer Drought Index (which goes
113 years), peaked at about 61.8 percent
in July. This is only slightly larger than
the peak percent area values of the
1950s drought decade and is the largest
value since December 1939. So, in terms
of total area covered by drought, the
2012 drought closely resembles the
1950s droughts.

The geographical pattern (location and intensity of dryness) of the 2012 drought
can be compared to the patterns of previous droughts by using statistical tools such
as the correlation coeတတcient and mean absolute diတတerence. In the two tables
below, the 2012 climate conditions (Palmer Z Index, Palmer Hydrological Drought
Index [PHDI], temperature [Temp], precipitation [Precip]) were compared two
diတတerent ways. In the table to the left, each month (January-December) of 2012 was
compared individually to the previous years (1900-2011) to ဠ†nd the year with the
closest match to each individual month (January closest match to January 2012, and
February closest match to February 2012, and March closest match to March 2012,
etc.). In the table to the right, the 2012 annual average values were compared to the
annual average values for each of the previous years. No consistent pattern in
historical analogs can be found in the monthly comparison (left-hand table) due to
normal month-to-month variability (climatic noise). However, when the month-to-
month variability is averaged out (by computing annual values as in the right-hand
table), a consistent pattern becomes evident — the drought years 1955 and 1956
are the closest historical analogs to the geographical pattern of drought in 2012,
and 1998 (the second warmest year on record) and 2006 (third warmest year on
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record) are the closest historical analogs to 2012 for the spatial temperature
pattern.

Top 5 Analog Years to 2012 (each month
January-December compared individually)

Rank* Z
Index

PHDI Temp Precip

1 1966 1955 1991 1904

2 1974 1956 2006 1901

3 1901 1920 1921 1917

4 2002 1918 1946 1931

5 1988 1963 1990 1974

* Rank: 1 = most similar to 2012.

Top 5 Analog Years to 2012 (annual values
compared )

Rank* Z
Index

PHDI Temp Precip

1 1955 1955 1998 1955

2 1956 1956 2006 1966

3 1988 2000 1921 1956

4 1933 2006 1999 1980

5 1939 1981 1931 1988

* Rank: 1 = most similar to 2012.

[top]

Contacts & Questions
For additional, or more localized, drought information, please visit:

The U.S. Drought Portal

http://www.drought.gov/
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NOAA National Centers for Environmental Information, State of the Climate: Drought for Annual 2012,
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Figure 5 Minimum 7-day Low Flows for Each Year in the Apalachicola at 
Chattahoochee, FL 
 
Another way to examine the changes in the 7-day low flow is to estimate probabilities that flows 
will be less than or equal to a given value. For the period from 1922 to 1980, the 7-day minimum 
flows are approximately normal (i.e., they fall on a "bell-shaped curve" which translates to a 
straight line on a probability plot) and a flow of 6000 cfs or lower for seven consecutive days has 
a probability of occurring of about 0.03 indicating that it would be expected on average to occur 
once every 33 years (Figure 6). A low flow of 5000 cfs or lower for seven consecutive days is 
associated with a probability of 0.01, so 5000 cfs is the hundred-year 7-day low flow.  
 
If the years from 1981 through 2013 are included, the picture changes considerably. The extreme 
low flows recorded tend to tilt the curve, making 6000 cfs about the 6-year low flow (probability 
of about 0.15) instead of the 33-year low flow (Figure 7). Furthermore, even with the tilted 
curve, the expectation for a flow of 5000 cfs or less to be reached is an occurrence frequency of 
one year in 10 (a probability of 0.1 indicated by the red line in Figure 7) but in fact occurred 7 
years in the last ten years alone (see the cluster of recent years in blue in the lower left corner of 
Figure 5). In other words, very low flow events have become much more frequent in recent years 
with Georgia's increase in consumptive use. 
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Figure 12. The difference between the adjusted flow at Sumatra and the flow at Chattahoochee 
is correlated with the adjusted flow at Sumatra.

Part of the apparent decline in differences in average annual discharge in the Apalachicola River
between the Chattahoochee and Sumatra gages is simply due to natural climate variations over 
this limited period that Georgia selected in Figure 1 (1978 – 2014) (annual Sumatra gage 
discharge data is available from USGS from 1978 to the present). For the most part, the late 
1970s featured wetter years and very recent years included more dry and drought years. The 
record of precipitation for the basin over the past century shows no consistent trend, just climate 
variability with wet periods and dry periods sporadically interspersed (Lettenmaier Expert 
Report, Feb. 29, 2016; Lettenmaier Expert Report, May 20, 2016). 

The way to take into account the dependence of the flow difference on flow itself is to look at 
how observed variations are predicted using the flow dependence in Figure 12; this calculation 
shows that much of the observed variability is due to flow dependence (Figure 13, top panel). 
The question of whether there is a remaining unexplained trend is reduced to looking at residuals 
between the observed flow difference and that predicted by the trend in the relative proportion of 
wet and dry years across the record. There is no trend in these residuals (Figure 13, bottom 
panel). That is, there is no indication that water has been “lost” between the Chattahoochee and 
Sumatra gages (Figure 13). Rather, there is an expected greater flow difference in wet years than 
in dry years that accounts for the underlying data. 
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In geographic terms, ACF Georgia is substantially larger than ACF Florida.  As shown in Exhibit 

2, compared with ACF Florida, ACF Georgia covers five times the land area and supports 56 times the 

population. Likewise, in demographic terms, ACF Georgia is substantially larger than ACF Florida.  

ACF Georgia includes five major metropolitan areas, including Atlanta, while ACF Florida has none.  In 

2015, the total population of ACF Florida was approximately 90,500.  In contrast, the population in ACF 

Georgia was more than 56 times larger, with approximately 5.1 million people.

The magnitude of economic activity within ACF Georgia is also substantially greater than 

economic activity in ACF Florida.  According to data from the Metro North Water Planning District

(“Metro Water District”), there are 80 times more employees in ACF Georgia than in ACF Florida.  

Moreover, the GRP of ACF Georgia – approximately $283 billion in 2013 – was 129 times the GRP of 

ACF Florida.
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Exhibit 3: Comparison of Water Use/Availability and Economic Activity 
Average and Dry Year Conditions

ACF Georgia and ACF Florida

Notes & Sources: Bedient Report and materials cited therein (“20160203-ACF-summary-GA-water use-1980-
2013.xlsx”); USGS Surface Water Annual Statistics; Zitsch (2006); and IMPLAN.

1. Municipal and Industrial Sectors in the ACF Basin

a) Overview of the Municipal and Industrial Sectors 

Differences in the scale of the M&I sectors in Florida and Georgia are substantial.  While 

populations and level of commerce in ACF Florida are relatively small, ACF Georgia has large 

populations and extensive commerce.  Moreover, as described by Peter Mayer in his report, Georgia has 

long recognized the importance of water to its own economy and to other regions, and it has reflected this 

4,133,088 MG 
(96%)

2,479,735 MG 
(92%)

$2 billlion 
(1%)

90,451 
(2%)

163,419 MG (4%)

205,335 MG (8%)

$283 billlion 
(99%) 5,088,433 

(98%)

10-year Average
(2004-2013)

Dry year
(2011)

Gross regional
product (2013)

Population (2015)

ACF Georgia
(Consumptive Use)
ACF Florida (Water
Available)

Water Economy Population
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value in its statewide long-term planning efforts, as well as in the individual efforts of utilities.24

According to Mr. Mayer, Georgia is a national leader in many water conservation programs, and M&I 

consumers in Atlanta face some of the highest water prices in the nation.25

Exhibit 4 illustrates the total output of counties in the ACF Basin by industrial sector.26 Sectoral 

contributions to GRP in ACF Georgia are many multiples larger than the corresponding sectoral 

contributions in ACF Florida, ranging from 13 times (“13x”) larger for Mining to more than 100x larger 

in a range of commercial and industrial sectors, including Finance (127x), Transportation (174x), 

Wholesale Trade (299x), Manufacturing (359x) and other Services (190x).

The ACF Basin in Georgia is home to several major metropolitan areas, including Atlanta.  These 

cities represent some of the most important and significant economic centers of the Southeast and the 

United States as a whole.  Atlanta is the tenth largest metropolitan area in the United States by GRP.27

Fifteen Fortune 500 companies are headquartered in the area.28 In 2014, Atlanta metropolitan area GRP 

was $325 billion, which was comparable to the State of Indiana (the 15th largest state by rank of state 

domestic product).29 As described below, water is a key input to these economies, and restrictions on 

water use would entail substantial economic costs.

24 See Expert Report of Peter Mayer, P.E. (May 20, 2016) (hereafter, “Mayer Report”).
25 See Mayer Report.
26 I used the North American Industry Classification System (NAICS) maintained by the United States Census 

Bureau to categorize IMPLAN sectors into industry categories.  IMPLAN reports GRP at the county level.  I 
scale county level measures by the relative size of the ACF population within each county. 

27 Bureau of Economic Analysis, Regional Economic Accounts: 2009-2014, accessed May 15, 2016.
28 Metro Atlanta Chamber of Commerce, “Fortune 500 and Fortune 1000 Headquarters,” available at 

http://www.metroatlantachamber.com/business/data/fortune-500-1000-hq.
29 Bureau of Economic Analysis, Regional Economic Accounts: 2009-2014. accessed May 15, 2016.
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Within the ACF Basin, there are many industries and businesses for which water is a key input.  

Exhibit 6 lists some of the most water intensive manufacturing industries within the Upper 

Chattahoochee, which includes large portions of the Atlanta metropolitan region.  Here, I define “water 

intensive” industries based on total water expenditures.42  For each sector, the exhibit shows total output, 

water expenditures, and employment in 2013. Even this relatively narrow look at water dependent 

industries illustrates the size of economic activity in the basin.  These industries contribute more than 

$12.8 billion to GRP and employ more than 35,000 people.  

Exhibit 6 also includes two “green” industries that do not purchase water directly from water 

utilities or other suppliers, but instead rely on their customers’ water supply to irrigate lawns and gardens.  

A reduction in water use by residential customers will tend to reduce consumer spending on water-related 

services such as landscaping and gardening.43 These two sectors generated approximately $660 million 

and employed more than 14,000 people in the Upper Chattahoochee Region in 2013.  

Combined, these industries contribute $13.5 billion to total GRP and employ nearly 50,000 

people. 

42 Similarly, these industries also tend to have the highest ratios of total water expenditures to economic output 
among all large industries (that is, with total economic output greater than $500 million).  Economic output 
refers to the total quantity of final sales by all industries in the economy.  This includes the intermediate sale of 
goods between sectors, known as the cost of goods sold.  

43 I discuss this in greater detail in Section IV.
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Exhibit 6: Economic Metrics for Water-Intensive Industries in the Upper Chattahoochee (2013) 

Contribution 
to GRP

($millions, 
$2013)

Output
($millions, 

2013)

Total Water 
Expenditure
($millions, 

$2013)

Total 
Employees

Top 10 Manufacturing 
Industries
Flavoring syrup and concentrate 
manufacturing $9,159 $16,303 $8.0 4,153 

Poultry processing $393 $2,729 $3.9 11,042 

Other basic organic chemical 
manufacturing $75 $696 $3.5                    349

Pharmaceutical preparation 
manufacturing $577 $1,397 $1.7 1,017 

Other basic inorganic chemical 
manufacturing $234 $634 $1.1                    608

Bottled and canned soft drinks & 
water $224 $1,191 $1.0 1,492 

Plastics material and resin 
manufacturing $108 $623 $0.9                    416

Aircraft manufacturing $1,036 $3,805 $0.8 5,299 

Printing $682 $1,432 $0.8 8,393 

Paperboard container 
manufacturing $352 $1,182 $0.7 2,514 

Subtotal $12,840 $29,991 $22.3 35,283 

Green Industries
Landscape and horticultural 
services $621 $910 $0.0 13,810 

Greenhouse, nursery, and 
floriculture production $37 $54 $0.0                    527

Subtotal $658 $964 $0.0 14,337 

Total $13,498 $30,955 $22.4 49,620

Notes & Sources: Totals include all counties included in the Upper-Chattahoochee, deemed to draw on water from 
the ACF-Georgia.  See Exhibit 1.  Total water expenditure consists of expenditures on water and sewerage 
(IMPLAN Code 51).  Green Industries follows definition provided by Hall et al. (2005).  Data accessed from 
IMPLAN.
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2. Agriculture in the ACF Basin 

Irrigation water is a critical input to a substantial portion of the total agricultural acreage in ACF 

Georgia, resulting in higher yields during both average and dry years.  In this section, I first provide an 

overview of the agricultural sector, and then describe the role of water as a key input to production.

a) Overview of the Agricultural Sector

The ACF Basin supports a substantial agricultural sector, with the vast majority of this activity 

occurring in the State of Georgia.  Exhibit 7 shows the commercial value of all agriculture products that 

are produced in ACF Georgia.44 In 2013 (the most recent year with reported data), total agriculture 

revenues were $4.7 billion, with $1.3 billion coming from row and forage crops, the majority of which 

came from three crops: cotton, peanuts, and corn.  Most of this agricultural activity takes place within the 

Lower Flint watershed.45

ACF Georgia is also one of the largest and most productive agricultural regions in the United 

States.  Georgia farmers planted almost 50 percent of all peanut acreage nationwide,46 with ACF Georgia 

accounting for approximately 54 percent ($478 million) of total peanut sales in 2012.47 Georgia is also 

the nation’s second largest producer of cotton, producing more than $1.3 billion in sales in 2012, with 

ACF Georgia contributing roughly 47 percent ($618 million) of this production.  

44 Agricultural statistics are reported at the county level.  In this calculation, I define ACF Georgia as all counties 
overlapping the Local Drainage Areas (LDAs) identified by Dr. Sunding to be in the ACF River Basin. I use 
National Environmentally Sound Production Agriculture Laboratory (“NESPAL”) dataset that has irrigated 
acreage to determine county-LDA overlaps.

45 As described in the Flint River Basin Regional Water Development and Conservation Plan, the highest 
concentration of irrigation in the Flint River Basin is in the lower Flint River and Spring Creek sub-basins.  See
Couch, Carol A., and R. J. McDowell, “Flint River Basin Regional Water Development and Conservation 
Plan," Georgia DNR-EPD (2006) (“Flint River Plan”).

46 National commodity production by state was provided by the United States Department of Agriculture (USDA) 
National Agriculture Statistics Survey. Data available through the USDA quick stats tool.

47 Crop commercial values were provided by the University of Georgia Farm Gate data (UGA_00130458); 
According to the Georgia Cotton Production Guide, Georgia was the second largest producer of cotton in 2014 
(“2015 Georgia Cotton Production Guide,” The University of Georgia Cooperative Extension, January 2015.).
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Exhibit 7: ACF Georgia Agricultural Commercial Value 
Output in 2013 ($2012 billions)  

 

Crop 
Commercial 

Value in 2013 
($2012 billion) 

Row and Forage Crops   

Cotton $0.6  

Peanuts $0.3  

Corn $0.3  

Other row and forage crops $0.2  

Subtotal $1.3  

All Agriculture Commodities   

Row and forage crops $1.3  

Poultry and Eggs $1.5  

Livestock $0.5  

Vegetables $0.4  

Nuts and fruits $0.3  

Other $0.6  

Total $4.7  

 

Notes & Sources:  Row and Forage crops includes Georgia’s three largest crops (corn, cotton, and peanuts) as well as barley, 
hay, oats, rye, silage, sorghum, soybeans, straw, tobacco, wheat, and other.  See University of Georgia Farm Gate data, 
(UGA_00130458).  ACF Georgia includes all counties with irrigated acreage drawing from the ACF River Basin as 
identified in the Sunding Report. 
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Exhibit 8: Select Industries that Rely on Regional Farm Products, Georgia ACF Basin 

Description 

Contribution 
to GRP 
($2013 
million) Employment 

Purchases of 
Georgia ACF 
Basin Farm 

Output 
($2013 million) 

Fiber, yarn, and thread mills $127  1,698 $40.1  
All other food manufacturing $62.6  909 $10.3  
Breweries $303  791 $10.7  
Other animal food manufacturing $69.0  481 $49.9  
Roasted nuts and peanut butter manufacturing $68.3  362 $10.7  
Soybean and other oilseed processing $54.3  272 $33.0  
Fats and oils refining and blending $2.3  17 $0.3  

Total $687  4,531 $155  

 
Notes & Sources:  “GRP” is Gross Regional Product.  IMPLAN. 
 

Within the ACF Basin, there is also substantial economic activity dependent on output from the 

agricultural sector, such as food processing.  Exhibit 8 shows the economic activities in ACF Georgia that 

use row crops (corn, cotton, peanuts, and soybeans) and other agricultural commodities as inputs to 

production.  These sectors contributed more than $687 million to GRP and purchased as inputs more than 

$155 million of raw agricultural commodities from farmers within the region.  A restriction in water use 

that led to reduced and variable farm output could lead to shifts in the location of this economic activity 

or diminished capital investment in the region. 

The importance of agriculture to the region is also reflected in the many institutions devoted to 

agriculture, including those with a particular focus on water use by the agricultural sector.  The University 

of Georgia has a campus in Tifton, with much of its activities focused on agricultural research, education, 

and extension, particularly within the Lower ACF Basin.  The Georgia Water Planning and Policy Center 

(“GWPPC”), located at Albany State University, focuses on water use in the agricultural sector, providing 

research, education, and policy support.  The GWPPC has played an important role in promoting and 

leading long term water planning and conservation efforts.48  For example the GWPPC has supported 

three regional water councils (Upper Flint, Lower Flint-Ochlockonee, and Middle Chattahoochee) in the 

development of their regional water plans.  The GWPPC has also been instrumental in the use of 

                                                      

48  See Expert Report of Suat Irmak, Ph.D. (May 20, 2016).  (hereafter, “Irmak Report”).   
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Geographic Information System (GIS) data analysis to both map irrigated acreage parcels and implement 

the Agricultural Water Metering Program.  These resources allow the GWPPC, in collaboration with 

other stakeholders and agencies, to monitor, implement, and evaluate total water use in the Basin. 

b) Water Use in the Agricultural Sector

Water is an essential input to agricultural production.  Water comes from two primary sources.  

One source is natural precipitation, which varies both across geographies and over time given natural 

weather variability.  The other potential source of water is irrigation.  Irrigation systems provide a means 

for farmers to supplement natural precipitation to maintain yields above levels that would occur absent 

irrigation.  Irrigation systems typically provide farmers with a means of controlling the quantity and 

timing of water that is applied to crops, thus permitting them to optimize crop yields and total production.  

Georgia is also a leader in promoting irrigation conservation programs which further refine and optimize 

the quantity and timing of applications to maximize efficiency and reduce water use.49

Irrigation is essential to the productivity of the agricultural sector in ACF Georgia. Given the 

natural variability of rainfall, irrigation provides a means of insuring against diminished yields or possibly 

entire crop losses during periods of limited precipitation.50 Absent irrigation, yields can drop 

substantially, potentially leading to a loss of most or all crops.  This impact is greatest during dry years.  

Exhibit 9 shows the differences in yields on irrigated and non-irrigated land during average and dry years 

from multiple data sources, including Dr. Sunding’s model.  These data illustrate that during dry years, 

the differences in yields between irrigated and non-irrigated farms is substantial.51  For example, farmers 

would be expected to produce 51 percent smaller peanut yields without irrigation than with irrigation

during a dry year.  Corn farmers could fare even worse: expected yields without irrigation are 68 percent 

lower during average years and 93 percent lower during dry years. 

49 Increases in irrigation efficiency have been achieved in the ACF Basin through a comprehensive suite of 
programs, including conversion of high pressure center pivot sprinklers to more efficient systems, and extensive 
outreach and pilot programs.  These programs are described at length in the Irmak Report.  I discuss the 
implications of increased irrigation efficiency in relation to Dr. Sunding’s conservation costs in Section IV.

50 See, for example, Deposition of Adelbert (Del) Bottcher, May 12, 2016, p. 81 (“Q: And farmers using dryland 
farming also face an increased risk of crop failure compared to farmers who irrigated, right?  A: That’s 
correct.”)

51 See also, Irmak Report.
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C. Proposals by Dr. Sunding to restrict water use in ACF Georgia would have 
substantial, broad impacts on affected sectors and regions in Georgia 

With any policy or mandate, such as the proposed restrictions on water use, the distribution of 

economic consequences is likely to vary across regions, sectors, and populations.

1. Analysis of the economic distribution of the proposed remedy shows 
substantial impacts to affected sectors and regions in Georgia 

The relative impacts of Dr. Sunding’s proposed scenarios can first be considered by comparing 

their impact on production within the two states.  As I described above, irrigated agricultural production 

accounts for large shares of many crops produced in the region. The elimination of irrigation would have 

substantial effects on productivity within the region.  By comparison, Florida’s expert Dr. Jenkins 

estimates that elimination of all consumptive use by Georgia would have increased oyster and blue crab 

harvests by 12 percent and 10 percent, respectively.86  The stark difference between Georgia and Florida 

in these relative impacts has much to do with the relative proportion of Georgia’s current use of water and 

the amount available to Florida, as shown in Exhibit 3.

Using economic models, I have evaluated the regional economic impacts of the reduction in 

economic activity in the agricultural sector under Dr. Sunding’s Scenario 1, in which all reductions in 

water use are achieved through deficit irrigation.  The economic impacts of his other scenarios would 

differ, because of reliance on reductions from different types of economic activity. 87 Exhibits 15 to 18

summarize my findings.  Results are estimated using the IMPLAN model (Exhibits 15 and 16) and the 

REMI model (Exhibits 17 and 18).88 These models differ in a number of different dimensions, including 

86 Expert Report of Dr. Kenneth Jenkins Report, February 29, 2016 (hereafter, “Jenkins Report”).
87 I discuss the potential economic impacts from a reduction in water use within the M&I sectors in Section IV.B.
88 IMPLAN stands for “IMpact analysis for PLANning.” I use IMPLAN version 3.1 software, and the 536 

sectoring scheme for my analysis, which provides a highly detailed representation of the Georgia and Florida 
economies.  These 536 sectors are based on the 6 digit North American Industry Classification Standards 
(NAICS). Additional information on IMPLAN can be found at http://www.implan.com/. REMI stands for 
Regional Economic Models, Inc. I used a seven region, seventy industry sector, REMI PI+ v.1.7 model for my 
input-output analysis. “PI+ is a structural economic forecasting and policy analysis model… [that] integrates 
input-output, computable general equilibrium, econometric and economic geography methodologies.”
Additional information on REMI can be found at http://www.remi.com/.
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collateral.100 Both of these developments would likely make it more difficult for farmers to obtain short-

and long-term loans on the same terms as before.

Evidence I have reviewed suggests that these are not merely theoretical concerns.  For example, 

in a study of risk management in farming, Crane et al. interviewed 38 farmers in southern Georgia, 

including some from the ACF Basin.101 One farmer interviewed stated that “one needs to have at least 

50% of landholdings under irrigation to make a profit or even to secure a loan from the bank.”102 In 

addition, in a letter dated April 7, 2016, Richard S. Monson, the CEO of the largest agricultural lender in 

the region, Southwest Georgia Farm Credit, stated:

“Loss of a readily available and consistent source of water would likewise have the 

compounding effect of not only decreasing loan repayment capacity; it would also 

translate into deteriorating farm real estate values. … From a financing proposition this 

becomes somewhat of an untenable situation. Aside from problematic cash flows, row 

crop farmers would have weakening collateral and equity positions, making it all the 

more difficult to obtain constructive financing.”103

2. Dr. Sunding fails to accurately characterize the potential impacts of his 
proposed reductions to the affected industries and local economies

While Dr. Phaneuf describes the Florida economy’s reliance on the region’s natural resources, Dr. 

Sunding downplays the reliance of ACF Georgia on water, particularly agriculture in the Flint River 

Basin.  In summarizing his findings, he compares the economic costs of one water reduction scenario 

($35 million for his Scenario 2) to the state’s overall economic activity, finding that the cost is “one-

hundredth of a percent” of Georgia’s annual state product.104 As an initial matter, Dr. Sunding fails to 

apply his own approach to Florida.  For example, in Section V, I estimate the annual economic benefits of 

100 For example, see “Comptroller’s Handbook Safety and Soundness Agricultural Lending,” Office of the 
Comptroller of Currency, May 2014, p. 18 (“Real estate, machinery, and equipment should be reevaluated 
whenever market conditions or other information leads the lender to believe that the collateral’s original 
assigned value may have significantly decreased.”).

101 Crane, T.A. et al., “Seasonal Climate Forecasts and Risk Management Among Georgia Farmers,” Southeast 
Climate Consortium Technical Report Series, 2008 (hereafter “Crane et al. (2008)”), p. 38.

102 Crane et al. (2008), pp. 39-40.  Emphasis added.
103 Letter from Richard S. Monson, dated April 7, 2016.
104 Sunding Report, p. 7.
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MEMORANDUM 
 
Date: April 29, 2016 
To: Jud Turner, Director, Georgia Environmental Protection Division 

From: Katherine Zitsch, Director 
RE: Chattahoochee-Flint River Basin Population Served  
  
As requested, the Metropolitan North Georgia Water Planning District (Metro Water District) 
has estimated the population served by utilities within the Metro Water District that withdraw 
water from the ACF Basin or are partially located within the ACF Basin. This includes water 
systems in Cherokee, Clayton, Cobb, Coweta, DeKalb, Douglas, Fayette, Forsyth, Fulton, 
Gwinnett, Hall, Henry and Paulding Counties.1  
 
The Atlanta Regional Commission prepared detailed estimates of the population residing in the 
Apalachicola-Chattahoochee-Flint (ACF) Basin in five-year intervals from 1995 through 2015. 
These estimates are provided in Attachment A. Estimates of basin residents do not capture the 
full population that depend on the ACF Basin to meet municipal and industrial water supply 
needs, however. This is because some water systems in the Metro Water District utilize the ACF 
Basin as a water supply source and also deliver water to the population residing within the 
respective county but outside of the ACF Basin boundary (see Figure 1 for basin and county 
boundaries). Thus, basin boundaries are not reliable estimates for determining the Metro Water 
District population that relies upon the surface waters of the ACF Basin for water supply. 
 
In general, the population in the Metro Water District dependent on ACF surface water supplies 
is represented as follows:  
 

ACF Dependent Population = Total County Population – Self-Supplied Population  
– Population Supplied by Public Groundwater – Population Supplied from Other Non-
ACF Sources 

                                                
1 This does not include Bartow and Rockdale Counties because, although they are located with the Metro 

Water District, they don’t rely on ACF for water supply and also don’t have any land area within the ACF basin. 
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Self-‐Supplied	  Groundwater	  
In order to calculate the population served by public water supply systems (either groundwater or 
surface water), the Metro Water District first estimated the population served through individual 
groundwater wells. As part of the Metro Water District’s 2016 plan update, CH2M Hill, as 
contractor to the Metro Water District, estimated the self-supplied population in Metro Water 
District counties for the period from 2001 through 2015 as well as the corresponding water use 
by the self-supplied population. These estimates are provided in Attachment B.  
 
Next, the population within each county served by public water supply sources was calculated by 
subtracting the self-supplied population for each county (from Attachment B) from the total 
county population (from Attachment A). 2 The results of this analysis are presented in Table 1 
below. The corresponding calculation of total water supplied in each county by public water 
supplies is presented in Attachment B. 
 

Table 1 
Population Dependent on Public Water Supplies 
Metro Water District Counties within ACF Basin 

 
County 1995 2000 2005 2010 2015 
Cherokee  87,160   116,617   156,309   195,628   244,299  
Clayton  209,157   236,517   247,949   259,424   266,759  
Cobb  527,597   607,753   647,816   688,078   735,818  
Coweta  43,727   63,923   85,311   106,624   132,179  
DeKalb  605,973   665,841   678,811   691,893   727,685  
Douglas  81,703   92,331   112,359   132,403   152,534  
Fayette  60,092   75,978   85,040   94,061   98,152  
Forsyth  57,152   86,057   126,285   166,388   212,597  
Fulton  721,006   805,830   858,930   912,244   1,030,359  
Gwinnett  470,608   588,458   696,823   805,321   928,590  
Hall  77,993   103,365   126,895   150,279   185,722  
Henry  69,093   101,177   145,116   188,997   214,033  
Paulding  54,796   75,401   106,341   137,322   170,101  
 
	   	  

                                                
2 ARC utilized GeoLytics as the data source for historic population due to the availability of data at the 

block group level for the period needed. Therefore, total county population in this memo may vary slightly from US 
Census Bureau estimates. 
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Population	  Served	  by	  Municipal	  Groundwater	  and	  non-‐ACF	  Surface	  Water	  Supply	  
Based on available data, the population served by either public groundwater sources or surface 
water sources outside of the ACF-basin was estimated using 2014 withdrawal amounts. Table 2 
presents the amount of water supplied by these non-ACF basin sources.3  
 
 
 

Table 2 
Chattahoochee and Flint River Public Water Supply Analysis 

(mgd-AADF) 
 

County Public 
Water 

Supply4 

2014 Public 
Groundwater and 
non-ACF Surface 

Water Withdrawals 

Percent Public 
Groundwater 
and non-ACF 
Surface Water 

Supply  

Percent ACF 
Surface Water 

Supply 	  
Clayton 24.0 0.02 0.1% 99.9% 
Coweta 11.6 0.16 1.4% 98.6% 
DeKalb 71.0 0 0.0% 100.0% 
Douglas 13.0 0.4845	   3.7% 96.3% 
Fayette 10.1 0.64 6.3% 93.7% 
Forsyth 21.2 0 0.0% 100.0% 
Fulton 138.4 0.11 0.1% 99.9% 
Gwinnett 82.0 0.45 0.5% 99.5% 
Hall 18.4 0.8676	   4.7% 95.3% 

 
 

                                                
3 This table does not include Cobb County because this information is provided separately below. There are 

no permitted groundwater wells or groundwater withdrawals in Cobb County in 2014. The tables also do not include 
Cherokee, Henry or Paulding Counties because they are not served by water from the Chattahoochee or Flint River 
Basins. 

4 From Table B-3 
5 Douglas County is mainly supplied by water from the Chattahoochee River basin. However, the City of 

Villa Rica is within both Douglas County and Carroll County and supplies water to citizens from groundwater and 
surface water from the Alabama-Coosa-Tallapoosa Basin. In 2014, 40% of the population of Villa Rica was in 
Douglas County. Therefore, 40% of the surface water and groundwater usage is assumed to serve Douglas County 
citizens. Villa Rica did not report withdrawals from each water supply source separately, so 0.484 mgd includes 
40% of total withdrawals from both the Alabama-Coosa-Tallapoosa basin and groundwater. 

6 Includes 0.167 in actual groundwater use for the City of Lula. 2014 actual groundwater usage for the City 
of Flowery Branch was not available, so permitted (0.7 mgd average month) was used instead. 
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Cobb	  County	  
Cobb County is currently served by two water sources: Allatoona Lake in the Alabama-Coosa-
Tallapoosa (ACT) River Basin and the Chattahoochee River. Therefore, the relative share of 
each source of supply was estimated, as described in Attachment C. After adjusting for out-of-
county sales, the Chattahoochee River supplied between 51% and 65% of the water sales within 
Cobb County for each five-year period for which population estimates are being produced. The 
fraction of the Cobb County population served by ACF Basin sources is shown in Table 3.  

 
Table 3 

Percent of Cobb County Served by Chattahoochee River 
 

Year Percent of 
County Served 

1995 53% 
2000 51% 
2005 54% 
2010 62% 
2015 65% 

 
	  
Population	  Relying	  on	  ACF	  Basin	  Surface	  Water	  
Using the information above, the relative share of population that depends on surface water from 
the ACF Basin was calculated for each county. The results of this analysis are summarized in 
Table 4.7 Attachment D provides summaries of population estimates for the year 2015 based on 
the population that lives in the ACF basin versus population served by ACF surface water 
supplies. Although not evaluated as part of this process, a similar increased proportion of 
additional employment in these counties is also served by the Chattahoochee and Flint water 
supply sources.  
 
 
  

                                                
7 Because permitted amounts exceed actual withdrawals, using permitted groundwater withdrawals results 

in a larger estimate of the population utilizing groundwater, and thus a lower estimate of population served by 
surface water from the ACF Basin. Using permitted groundwater would decrease population served by the ACF 
basin by about 50,000 people in 2015. However, using actual groundwater usage more accurately reflects current 
conditions. 
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Table 4 
Population Served by Chattahoochee and Flint Sources 

 
County 1995 2000 2005 2010 2015 
Cherokee 0 0 0 0 0 
Clayton  208,983   236,320   247,742   259,208   266,537  
Cobb  279,626   309,954   349,821   426,608   478,282  
Coweta  43,125   63,044   84,137   105,157   130,360  
DeKalb  605,973   665,841   678,811   691,893   727,685  
Douglas  78,661   88,893   108,176   127,474   146,855  
Fayette  56,302   71,186   79,677   88,129   91,962  
Forsyth  57,152   86,057   126,285   166,388   212,597  
Fulton  720,432   805,189   858,247   911,518   1,029,539  
Gwinnett  468,025   585,229   692,999   800,902   923,494  
Hall  74,321   98,498   120,921   143,203   176,978  
Henry  0     0     0     0     0    
Paulding  0     0     0     0     0    
Subtotal - Metro Water  
District Served by ACF  
Water Supply Sources 2,592,602 3,010,212 3,346,817 3,720,479 4,184,289 
Georgia ACF Population 
outside Metro Water District8 

804,531 
 

847,032 
 

876,349 
 

906,973 
 

904,144 
 

Georgia ACF Dependent  
Population 

 
3,397,133  

 
3,857,244  

 
4,223,166  

 
4,627,452   5,088,433  

 
  

                                                
8 From Attachment A 
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M E M O R A N D U M 
 
Date:  April 29, 2016 
 
To:  Katherine Zitsch, Metropolitan North Georgia Water Planning District 
 
From: Mike Carnathan, Research & Analytics Division 
 
Subject: Historical Population & Employment Estimates for the ACF Basin 

As requested, the ARC Research & Analytics Division (RAD) has developed historical estimates of 
population and employment for the Apalachicola-Chattahoochee-Flint (ACF) River Basin in Georgia, 
Florida, and Alabama for the years 1995, 2000, 2005, 2010, and 2015. This memorandum summarizes 
the methodology RAD used to compile the required data and to produce the population and employment 
estimates for the ACF Basin. A summary of the resulting estimates RAD developed is also included 
below. 

ACF Basin Population Estimates 

RAD utilized census block data to estimate population within the ACF Basin. Census blocks are the 
smallest unit of geography for which the United States Census Bureau reports data. Census block data 
were acquired from GeoLytics, a private sector provider of demographic data. GeoLytics utilized census 
block population from the United States Census Bureau for 2000 and 2010; GeoLytics developed census 
block population estimates for 1995, 2005 and 2015.  

RAD used GIS software to estimate the fraction of the population reflected in the census block data that 
resides in the ACF Basin. RAD overlaid the 2010 census block geography onto shapefiles of the ACF 
Basin to identify those census block segments for which any part is located in the ACF Basin area. The 
“centroid method” was used to assign census blocks to the ACF Basin. Census block segments for 
which the centroid was located within the ACF Basin boundaries were assigned to the ACF Basin and 
used in the population estimates; census blocks for which the centroid was outside the ACF Basin 
boundaries were excluded from the estimates. Population estimates for the entire ACF Basin and for 
each individual state were then obtained by summing the population of all ACF Basin census blocks.  

Table 1 provides a summary of the total population in the ACF basin for Alabama, Florida and Georgia 
calculated using the GIS methods described above. Table 2 presents the percentage of total population in 
the ACF basin within each of the three states. For comparison purposes, relative land area in the ACF 
basin is presented in Tables 3 and 4. Attachment 1 provides population estimates for each of the counties 
within the ACF Basin based on the GeoLytics data for these same years. 
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Table 1. Total Population Within the ACF Basin 

Year Alabama Florida Georgia 
Total ACF Basin 
Population 

1995  195,080   75,405   2,717,731   2,988,216  
2000  207,750   80,863   3,046,091   3,334,704  
2005  216,662   84,624   3,287,201   3,588,487  
2010  225,978   88,505   3,530,442   3,844,925  
2015  235,908   90,451   3,839,829   4,166,188  
 
 
Table 2. Population Percentages Within the ACF Basin 
Year Alabama Florida Georgia 
1995 6.5% 2.5% 90.9% 
2000 6.2% 2.4% 91.3% 
2005 6.0% 2.4% 91.6% 
2010 5.9% 2.3% 91.8% 
2015 5.7% 2.2% 92.2% 
 
 
Table 3. Land Area within the ACF Basin 

	  
Square Miles within Basin Percent of Basin's Land Area 

State 
Apalachicola 

Basin 
Chattahoochee 

Basin 
Flint 
Basin 

Apalachicola 
Basin 

Chattahoochee 
Basin 

Flint 
Basin 

Total 
ACF 

Alabama 264.96 2565.81 0.00 8.3% 29.5% 0.0% 13.9% 
Florida 2884.58 181.48 0.05 90.4% 2.1% 0.0% 15.1% 
Georgia 41.47 5959.61 8454.63 1.3% 68.4% 100.0% 71.0% 
Total 3191.01 8706.90 8454.68 100% 100% 100% 100.0% 
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Table 4. Metropolitan North Georgia Water Planning District 
Land Area within the ACF Basin (square miles)  

County Name 

Land Area in 
Chattahoochee 
Basin 

Land Area 
in Flint 
Basin 

Total Land 
Area in 

ACF Basin 
Bartow County, Georgia 0.00 0.00 0.00 
Cherokee County, Georgia 1.65 0.00 1.65 
Clayton County, Georgia 0.14 85.75 85.89 
Cobb County, Georgia 232.36 0.00 232.36 
Coweta County, Georgia 243.36 202.41 445.76 
DeKalb County, Georgia 84.41 0.00 84.41 
Douglas County, Georgia 201.00 0.00 201.00 
Fayette County, Georgia 0.00 199.29 199.29 
Forsyth County, Georgia 175.14 0.00 175.14 
Fulton County, Georgia 410.36 47.74 458.10 
Gwinnett County, Georgia 113.95 0.00 113.95 
Hall County, Georgia 272.54 0.00 272.54 
Henry County, Georgia 0.00 20.95364 20.95 
Paulding County, Georgia 88.12 0.00 88.12 
Rockdale County, Georgia 0.00 0.00 0.00 
TOTAL – MNGWPD 1823.03 556.13 2379.16 

Employment Estimates 
RAD also developed estimates of ACF Basin employment, which includes employment in 
establishments that are subject to the unemployment insurance tax paid, and would not include self-
proprietors such as self-employed agricultural workers. These employment estimates were derived using 
the United States Bureau of Labor Statistics’ Quarterly Census of Employment and Wages (QCEW) and 
the United States Census Bureau’s Quarterly Workforce Indicators (QWI).  

QWI data are the only small-area employment data available at the census block level across all three 
states. Therefore, QWI estimates of employment by census block were used for 2005 and 2010, which 
are the identified years for which QWI data are available. Estimates of employment in the ACF Basin 
were derived for years for which QWI data are not available (1995, 2000 and 2015) by scaling state-
level QCEW data based on the best available QWI data for a given year. This allowed RAD to maintain 
a consistent time-series of employment data across the period of analysis.  

This was completed using a multi-step process: 

1) First, QWI data were used to estimate the employment within the ACF Basin using the census 
block “centroid method” described above. This analysis was performed for Georgia, Florida, and 
Alabama, respectively, for the years 2005, 2010 and 2014.  
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2) The calculated total basin employment was then divided by the total QWI employment for each 
the three states during these same years. This produced a percentage of employment within the 
basin for each of the three states, thus representing each state’s “employment share” in 2005, 
2010, and 2014, respectively. 

3) Each state’s “employment share” was then multiplied by the total QCEW employment for that 
state to estimate ACF Basin employment for the suite of requested years. The shares derived 
from QWI data were then used to estimate employment during the relevant period as follows: 
 

a. The 2005 QWI employment share was utilized for 1995, 2000 and 2005. 
  

b. The 2010 QWI employment share was utilized for 2010. 
 

c. The 2014 QWI employment share was utilized for 2015. 

Total employment estimates from QWI and QCEW were compared for the requested years to validate 
this employment share method. Across all three states, total employment for the three subject years 
ranged from 4% different (2005) to 0.4% different (2014).  

Table 5 provides a summary of the total employment in the ACF Basin for Alabama, Florida and 
Georgia. Table 6 presents the percentage of total employment in the ACF Basin within each of the three 
states. 
 

Table 5. Total Employment Within the ACF Basin 

Year Alabama Florida Georgia 
Total ACF Basin 
Population 

1995  61,262   20,277   1,611,195   1,692,734  
2000  65,647   24,016   1,888,507   1,978,170  
2005  66,072   26,100   1,891,409   1,983,581  
2010  61,989   24,793   1,836,176   1,922,958  
2015  60,300   25,867   2,057,639   2,143,806  
 
 
Table 6. Employment Percentages Within the ACF Basin 
Year Alabama Florida Georgia 
1995 3.6% 1.2% 95.2% 
2000 3.3% 1.2% 95.5% 
2005 3.3% 1.3% 95.4% 
2010 3.2% 1.3% 95.5% 
2015 2.8% 1.2% 96.0% 
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Attachment	  1	  
GeoLytics	  Population	  Estimates	  for	  the	  ACF	  Basin	  
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State	  and	  County Inside	  ACF	  Basin Outside	  ACF	  Basin Grand	  Total
Alabama 195080 249504 444584
Barbour	  County,	  Alabama 17376 9794 27170
Bullock	  County,	  Alabama 801 10490 11291
Chambers	  County,	  Alabama 30052 6626 36678
Dale	  County,	  Alabama 49283 49283
Geneva	  County,	  Alabama 242 24391 24633
Henry	  County,	  Alabama 11641 4163 15804
Houston	  County,	  Alabama 46666 38284 84950
Lee	  County,	  Alabama 35954 65194 101148
Macon	  County,	  Alabama 349 24085 24434
Randolph	  County,	  Alabama 3899 17177 21076
Russell	  County,	  Alabama 48100 17 48117

Florida 75405 208574 283979
Bay	  County,	  Florida 627 136830 137457
Calhoun	  County,	  Florida 11942 27 11969
Franklin	  County,	  Florida 9115 824 9939
Gadsden	  County,	  Florida 7045 35976 43021
Gulf	  County,	  Florida 5521 6866 12387
Jackson	  County,	  Florida 38594 5425 44019
Liberty	  County,	  Florida 2103 4168 6271
Washington	  County,	  Florida 458 18458 18916

1995
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State	  and	  County Inside	  ACF	  Basin Outside	  ACF	  Basin Grand	  Total
1995

Georgia 2717731 1703754 4421485
Baker	  County,	  Georgia 3810 3810
Banks	  County,	  Georgia 148 12147 12295
Calhoun	  County,	  Georgia 5643 5643
Carroll	  County,	  Georgia 20045 59252 79297
Chattahoochee	  County,	  Georgia 15883 15883
Cherokee	  County,	  Georgia 337 115659 115996
Clay	  County,	  Georgia 3356 3356
Clayton	  County,	  Georgia 137892 71265 209157
Cobb	  County,	  Georgia 395032 132565 527597
Colquitt	  County,	  Georgia 142 39131 39273
Coweta	  County,	  Georgia 71427 71427
Crawford	  County,	  Georgia 4840 5897 10737
Crisp	  County,	  Georgia 19258 1689 20947
Dawson	  County,	  Georgia 3260 9381 12641
Decatur	  County,	  Georgia 21838 4974 26812
DeKalb	  County,	  Georgia 252877 353096 605973
Dooly	  County,	  Georgia 6846 3840 10686
Dougherty	  County,	  Georgia 96175 96175
Douglas	  County,	  Georgia 81703 81703
Early	  County,	  Georgia 12079 12079
Fayette	  County,	  Georgia 76833 76833
Forsyth	  County,	  Georgia 55540 15666 71206
Fulton	  County,	  Georgia 616330 115836 732166
Grady	  County,	  Georgia 843 21077 21920
Gwinnett	  County,	  Georgia 106851 363757 470608
Habersham	  County,	  Georgia 29761 1916 31677
Hall	  County,	  Georgia 82217 35138 117355
Harris	  County,	  Georgia 20692 20692
Heard	  County,	  Georgia 9391 417 9808
Henry	  County,	  Georgia 3624 85448 89072
Houston	  County,	  Georgia 72 99793 99865
Lamar	  County,	  Georgia 4044 10405 14449
Lee	  County,	  Georgia 20476 20476
Lumpkin	  County,	  Georgia 14882 2867 17749
Macon	  County,	  Georgia 12836 721 13557
Marion	  County,	  Georgia 6336 6336
Meriwether	  County,	  Georgia 22428 22428
Miller	  County,	  Georgia 6324 6324
Mitchell	  County,	  Georgia 17761 4337 22098
Monroe	  County,	  Georgia 257 19134 19391
Muscogee	  County,	  Georgia 182737 182737
Paulding	  County,	  Georgia 32537 28955 61492
Peach	  County,	  Georgia 130 22279 22409
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State	  and	  County Inside	  ACF	  Basin Outside	  ACF	  Basin Grand	  Total
1995

Georgia	  (continued)
Pike	  County,	  Georgia 11921 11921
Quitman	  County,	  Georgia 2394 2394
Randolph	  County,	  Georgia 7883 7883
Schley	  County,	  Georgia 3667 3667
Seminole	  County,	  Georgia 9170 9170
Spalding	  County,	  Georgia 34011 22414 56425
Stewart	  County,	  Georgia 5419 5419
Sumter	  County,	  Georgia 31668 31668
Talbot	  County,	  Georgia 6478 6478
Taylor	  County,	  Georgia 8216 8216
Terrell	  County,	  Georgia 10800 10800
Towns	  County,	  Georgia 2 8006 8008
Troup	  County,	  Georgia 57099 57099
Turner	  County,	  Georgia 79 9001 9080
Union	  County,	  Georgia 70 14522 14592
Upson	  County,	  Georgia 26812 144 26956
Webster	  County,	  Georgia 2301 2301
White	  County,	  Georgia 16461 16461
Worth	  County,	  Georgia 7787 13025 20812



Page	  4	  of	  15

State	  and	  County
Alabama
Barbour	  County,	  Alabama
Bullock	  County,	  Alabama
Chambers	  County,	  Alabama
Dale	  County,	  Alabama
Geneva	  County,	  Alabama
Henry	  County,	  Alabama
Houston	  County,	  Alabama
Lee	  County,	  Alabama
Macon	  County,	  Alabama
Randolph	  County,	  Alabama
Russell	  County,	  Alabama

Florida
Bay	  County,	  Florida
Calhoun	  County,	  Florida
Franklin	  County,	  Florida
Gadsden	  County,	  Florida
Gulf	  County,	  Florida
Jackson	  County,	  Florida
Liberty	  County,	  Florida
Washington	  County,	  Florida

Inside	  ACF	  Basin Outside	  ACF	  Basin Grand	  Total
207750 260815 468565
18250 10788 29038
785 10840 11625

29950 6630 36580
49129 49129

267 25501 25768
12109 4201 16310
47880 40904 88784
44603 70562 115165
352 23748 24100
3882 18501 22383
49672 11 49683
80863 224596 305459
800 147417 148217

13000 17 13017
9657 1400 11057
6693 38394 45087
6534 6798 13332
41268 5485 46753
2407 4614 7021
504 20471 20975

2000
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State	  and	  County
AlabamaGeorgia
Baker	  County,	  Georgia
Banks	  County,	  Georgia
Calhoun	  County,	  Georgia
Carroll	  County,	  Georgia
Chattahoochee	  County,	  Georgia
Cherokee	  County,	  Georgia
Clay	  County,	  Georgia
Clayton	  County,	  Georgia
Cobb	  County,	  Georgia
Colquitt	  County,	  Georgia
Coweta	  County,	  Georgia
Crawford	  County,	  Georgia
Crisp	  County,	  Georgia
Dawson	  County,	  Georgia
Decatur	  County,	  Georgia
DeKalb	  County,	  Georgia
Dooly	  County,	  Georgia
Dougherty	  County,	  Georgia
Douglas	  County,	  Georgia
Early	  County,	  Georgia
Fayette	  County,	  Georgia
Forsyth	  County,	  Georgia
Fulton	  County,	  Georgia
Grady	  County,	  Georgia
Gwinnett	  County,	  Georgia
Habersham	  County,	  Georgia
Hall	  County,	  Georgia
Harris	  County,	  Georgia
Heard	  County,	  Georgia
Henry	  County,	  Georgia
Houston	  County,	  Georgia
Lamar	  County,	  Georgia
Lee	  County,	  Georgia
Lumpkin	  County,	  Georgia
Macon	  County,	  Georgia
Marion	  County,	  Georgia
Meriwether	  County,	  Georgia
Miller	  County,	  Georgia
Mitchell	  County,	  Georgia
Monroe	  County,	  Georgia
Muscogee	  County,	  Georgia
Paulding	  County,	  Georgia
Peach	  County,	  Georgia

Inside	  ACF	  Basin Outside	  ACF	  Basin Grand	  Total
2000

3046091 1992530 5038621
4074 4074
166 14242 14408
6320 6320
23044 64224 87268
14882 14882
426 141497 141923
3357 3357

155214 81303 236517
442056 165697 607753

159 41887 42046
89215 89215
5240 7255 12495
20152 1844 21996
4374 11613 15987
23195 5044 28239

276579 389262 665841
7186 4338 11524
96065 96065
92331 92331
12354 12354
91263 91263
78137 20254 98391

691623 124397 816020
912 22748 23660

138725 449733 588458
33758 2149 35907
94571 44733 139304
23694 23694
10566 446 11012
3980 115439 119419

97 110668 110765
4421 11491 15912
24757 24757
17476 3504 20980
13314 759 14073
7144 7144
22534 22534
6383 6383
19530 4402 23932
243 21515 21758

186291 186291
44939 36576 81515
126 23543 23669



Page	  6	  of	  15

State	  and	  County
AlabamaGeorgia	  (continued)
Pike	  County,	  Georgia
Quitman	  County,	  Georgia
Randolph	  County,	  Georgia
Schley	  County,	  Georgia
Seminole	  County,	  Georgia
Spalding	  County,	  Georgia
Stewart	  County,	  Georgia
Sumter	  County,	  Georgia
Talbot	  County,	  Georgia
Taylor	  County,	  Georgia
Terrell	  County,	  Georgia
Towns	  County,	  Georgia
Troup	  County,	  Georgia
Turner	  County,	  Georgia
Union	  County,	  Georgia
Upson	  County,	  Georgia
Webster	  County,	  Georgia
White	  County,	  Georgia
Worth	  County,	  Georgia

Inside	  ACF	  Basin Outside	  ACF	  Basin Grand	  Total
2000

13688 13688
2598 2598
7791 7791
3766 3766
9369 9369
35922 22498 58420
5252 5252
33200 33200
6499 6499
8816 8816
10970 10970

5 9314 9319
58779 58779

97 9407 9504
85 17212 17297

27441 156 27597
2390 2390
19956 19956
8594 13380 21974
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State	  and	  County
Alabama
Barbour	  County,	  Alabama
Bullock	  County,	  Alabama
Chambers	  County,	  Alabama
Dale	  County,	  Alabama
Geneva	  County,	  Alabama
Henry	  County,	  Alabama
Houston	  County,	  Alabama
Lee	  County,	  Alabama
Macon	  County,	  Alabama
Randolph	  County,	  Alabama
Russell	  County,	  Alabama

Florida
Bay	  County,	  Florida
Calhoun	  County,	  Florida
Franklin	  County,	  Florida
Gadsden	  County,	  Florida
Gulf	  County,	  Florida
Jackson	  County,	  Florida
Liberty	  County,	  Florida
Washington	  County,	  Florida

Inside	  ACF	  Basin Outside	  ACF	  Basin Grand	  Total
216662 270097 486759
17588 10614 28202
714 10531 11245

28950 6400 35350
49605 49605

335 25887 26222
12536 4240 16776
50825 44262 95087
50347 77316 127663
324 22407 22731
3780 18828 22608
51263 7 51270
84624 237974 322598
849 157546 158395

13763 39 13802
10479 793 11272
6901 38791 45692
7888 6707 14595
41683 6559 48242
2538 5148 7686
523 22391 22914

2005
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State	  and	  County
AlabamaGeorgia
Baker	  County,	  Georgia
Banks	  County,	  Georgia
Calhoun	  County,	  Georgia
Carroll	  County,	  Georgia
Chattahoochee	  County,	  Georgia
Cherokee	  County,	  Georgia
Clay	  County,	  Georgia
Clayton	  County,	  Georgia
Cobb	  County,	  Georgia
Colquitt	  County,	  Georgia
Coweta	  County,	  Georgia
Crawford	  County,	  Georgia
Crisp	  County,	  Georgia
Dawson	  County,	  Georgia
Decatur	  County,	  Georgia
DeKalb	  County,	  Georgia
Dooly	  County,	  Georgia
Dougherty	  County,	  Georgia
Douglas	  County,	  Georgia
Early	  County,	  Georgia
Fayette	  County,	  Georgia
Forsyth	  County,	  Georgia
Fulton	  County,	  Georgia
Grady	  County,	  Georgia
Gwinnett	  County,	  Georgia
Habersham	  County,	  Georgia
Hall	  County,	  Georgia
Harris	  County,	  Georgia
Heard	  County,	  Georgia
Henry	  County,	  Georgia
Houston	  County,	  Georgia
Lamar	  County,	  Georgia
Lee	  County,	  Georgia
Lumpkin	  County,	  Georgia
Macon	  County,	  Georgia
Marion	  County,	  Georgia
Meriwether	  County,	  Georgia
Miller	  County,	  Georgia
Mitchell	  County,	  Georgia
Monroe	  County,	  Georgia
Muscogee	  County,	  Georgia
Paulding	  County,	  Georgia
Peach	  County,	  Georgia

Inside	  ACF	  Basin Outside	  ACF	  Basin Grand	  Total
2005

3287201 2258807 5546008
3754 3754
215 16190 16405
6502 6502
27148 71710 98858
13060 13060
433 177673 178106
3254 3254

161167 86782 247949
461028 186788 647816

176 43530 43706
108204 108204

5203 7347 12550
20646 2075 22721
4997 14130 19127
23442 4565 28007

284693 394118 678811
8141 5048 13189
95278 95278

112359 112359
11656 11656
98876 98876

109032 27877 136909
744750 123404 868154

911 23346 24257
163737 533086 696823
37195 2261 39456

104210 55216 159426
27820 27820
10931 485 11416
5548 156079 161627

86 125163 125249
4565 12520 17085
26514 26514
20364 5104 25468
13602 783 14385
7925 7925
22230 22230
6242 6242
19222 4464 23686
227 23853 24080

188058 188058
56815 55060 111875
120 25556 25676
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State	  and	  County
AlabamaGeorgia	  (continued)
Pike	  County,	  Georgia
Quitman	  County,	  Georgia
Randolph	  County,	  Georgia
Schley	  County,	  Georgia
Seminole	  County,	  Georgia
Spalding	  County,	  Georgia
Stewart	  County,	  Georgia
Sumter	  County,	  Georgia
Talbot	  County,	  Georgia
Taylor	  County,	  Georgia
Terrell	  County,	  Georgia
Towns	  County,	  Georgia
Troup	  County,	  Georgia
Turner	  County,	  Georgia
Union	  County,	  Georgia
Upson	  County,	  Georgia
Webster	  County,	  Georgia
White	  County,	  Georgia
Worth	  County,	  Georgia

Inside	  ACF	  Basin Outside	  ACF	  Basin Grand	  Total
2005

15760 15760
2549 2549
7738 7738
4379 4379
9025 9025
38247 22987 61234
5632 5632
32997 32997
6664 6664
8836 8836
10132 10132

2 9881 9883
62909 62909

95 9097 9192
110 19175 19285

27196 159 27355
2578 2578
23517 23517
8499 13295 21794
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State	  and	  County
Alabama
Barbour	  County,	  Alabama
Bullock	  County,	  Alabama
Chambers	  County,	  Alabama
Dale	  County,	  Alabama
Geneva	  County,	  Alabama
Henry	  County,	  Alabama
Houston	  County,	  Alabama
Lee	  County,	  Alabama
Macon	  County,	  Alabama
Randolph	  County,	  Alabama
Russell	  County,	  Alabama

Florida
Bay	  County,	  Florida
Calhoun	  County,	  Florida
Franklin	  County,	  Florida
Gadsden	  County,	  Florida
Gulf	  County,	  Florida
Jackson	  County,	  Florida
Liberty	  County,	  Florida
Washington	  County,	  Florida

Inside	  ACF	  Basin Outside	  ACF	  Basin Grand	  Total
225978 280057 506035
16979 10478 27457
649 10265 10914

28007 6208 34215
50251 50251

410 26380 26790
13003 4299 17302
53884 47663 101547
56124 84123 140247
296 21156 21452
3682 19231 22913
52944 3 52947
88505 251780 340285
896 167956 168852

14560 65 14625
11352 197 11549
7126 39263 46389
9242 6621 15863
42118 7628 49746
2671 5694 8365
540 24356 24896

2010
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State	  and	  County
AlabamaGeorgia
Baker	  County,	  Georgia
Banks	  County,	  Georgia
Calhoun	  County,	  Georgia
Carroll	  County,	  Georgia
Chattahoochee	  County,	  Georgia
Cherokee	  County,	  Georgia
Clay	  County,	  Georgia
Clayton	  County,	  Georgia
Cobb	  County,	  Georgia
Colquitt	  County,	  Georgia
Coweta	  County,	  Georgia
Crawford	  County,	  Georgia
Crisp	  County,	  Georgia
Dawson	  County,	  Georgia
Decatur	  County,	  Georgia
DeKalb	  County,	  Georgia
Dooly	  County,	  Georgia
Dougherty	  County,	  Georgia
Douglas	  County,	  Georgia
Early	  County,	  Georgia
Fayette	  County,	  Georgia
Forsyth	  County,	  Georgia
Fulton	  County,	  Georgia
Grady	  County,	  Georgia
Gwinnett	  County,	  Georgia
Habersham	  County,	  Georgia
Hall	  County,	  Georgia
Harris	  County,	  Georgia
Heard	  County,	  Georgia
Henry	  County,	  Georgia
Houston	  County,	  Georgia
Lamar	  County,	  Georgia
Lee	  County,	  Georgia
Lumpkin	  County,	  Georgia
Macon	  County,	  Georgia
Marion	  County,	  Georgia
Meriwether	  County,	  Georgia
Miller	  County,	  Georgia
Mitchell	  County,	  Georgia
Monroe	  County,	  Georgia
Muscogee	  County,	  Georgia
Paulding	  County,	  Georgia
Peach	  County,	  Georgia

Inside	  ACF	  Basin Outside	  ACF	  Basin Grand	  Total
2010

3530442 2526620 6057062
3451 3451
264 18131 18395
6694 6694
31279 79248 110527
11267 11267
443 213903 214346
3183 3183

167129 92295 259424
480124 207954 688078

194 45304 45498
127317 127317

5192 7438 12630
21140 2299 23439
5632 16698 22330
23742 4100 27842

292832 399061 691893
9118 5800 14918
94565 94565

132403 132403
11008 11008

106567 106567
139987 35524 175511
798127 122454 920581

919 24092 25011
188760 616561 805321
40660 2381 43041

113943 65741 179684
32024 32024
11314 520 11834
7116 196806 203922

78 139822 139900
4716 13601 18317
28298 28298
23255 6711 29966
13927 813 14740
8742 8742
21992 21992
6125 6125
18954 4544 23498
217 26207 26424

189885 189885
68721 73603 142324
114 27581 27695
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State	  and	  County
AlabamaGeorgia	  (continued)
Pike	  County,	  Georgia
Quitman	  County,	  Georgia
Randolph	  County,	  Georgia
Schley	  County,	  Georgia
Seminole	  County,	  Georgia
Spalding	  County,	  Georgia
Stewart	  County,	  Georgia
Sumter	  County,	  Georgia
Talbot	  County,	  Georgia
Taylor	  County,	  Georgia
Terrell	  County,	  Georgia
Towns	  County,	  Georgia
Troup	  County,	  Georgia
Turner	  County,	  Georgia
Union	  County,	  Georgia
Upson	  County,	  Georgia
Webster	  County,	  Georgia
White	  County,	  Georgia
Worth	  County,	  Georgia

Inside	  ACF	  Basin Outside	  ACF	  Basin Grand	  Total
2010

17869 17869
2513 2513
7719 7719
5010 5010
8729 8729
40594 23479 64073
6058 6058
32819 32819
6865 6865
8906 8906
9315 9315

0 10471 10471
67044 67044

96 8834 8930
135 21221 21356

26990 163 27153
2799 2799
27144 27144
8419 13260 21679
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State	  and	  County
Alabama
Barbour	  County,	  Alabama
Bullock	  County,	  Alabama
Chambers	  County,	  Alabama
Dale	  County,	  Alabama
Geneva	  County,	  Alabama
Henry	  County,	  Alabama
Houston	  County,	  Alabama
Lee	  County,	  Alabama
Macon	  County,	  Alabama
Randolph	  County,	  Alabama
Russell	  County,	  Alabama

Florida
Bay	  County,	  Florida
Calhoun	  County,	  Florida
Franklin	  County,	  Florida
Gadsden	  County,	  Florida
Gulf	  County,	  Florida
Jackson	  County,	  Florida
Liberty	  County,	  Florida
Washington	  County,	  Florida

Inside	  ACF	  Basin Outside	  ACF	  Basin Grand	  Total
235908 288031 523939
15979 9652 25631
610 9438 10048

25494 5231 30725
48976 48976

402 24587 24989
12324 3937 16261
57769 53267 111036
63326 95545 158871
266 19363 19629
3541 18033 21574
56197 2 56199
90451 261329 351780
824 172327 173151

14942 61 15003
12279 117 12396
7245 42144 49389
8541 5678 14219
43154 8122 51276
2860 6019 8879
606 26861 27467

2015
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State	  and	  County
AlabamaGeorgia
Baker	  County,	  Georgia
Banks	  County,	  Georgia
Calhoun	  County,	  Georgia
Carroll	  County,	  Georgia
Chattahoochee	  County,	  Georgia
Cherokee	  County,	  Georgia
Clay	  County,	  Georgia
Clayton	  County,	  Georgia
Cobb	  County,	  Georgia
Colquitt	  County,	  Georgia
Coweta	  County,	  Georgia
Crawford	  County,	  Georgia
Crisp	  County,	  Georgia
Dawson	  County,	  Georgia
Decatur	  County,	  Georgia
DeKalb	  County,	  Georgia
Dooly	  County,	  Georgia
Dougherty	  County,	  Georgia
Douglas	  County,	  Georgia
Early	  County,	  Georgia
Fayette	  County,	  Georgia
Forsyth	  County,	  Georgia
Fulton	  County,	  Georgia
Grady	  County,	  Georgia
Gwinnett	  County,	  Georgia
Habersham	  County,	  Georgia
Hall	  County,	  Georgia
Harris	  County,	  Georgia
Heard	  County,	  Georgia
Henry	  County,	  Georgia
Houston	  County,	  Georgia
Lamar	  County,	  Georgia
Lee	  County,	  Georgia
Lumpkin	  County,	  Georgia
Macon	  County,	  Georgia
Marion	  County,	  Georgia
Meriwether	  County,	  Georgia
Miller	  County,	  Georgia
Mitchell	  County,	  Georgia
Monroe	  County,	  Georgia
Muscogee	  County,	  Georgia
Paulding	  County,	  Georgia
Peach	  County,	  Georgia

Inside	  ACF	  Basin Outside	  ACF	  Basin Grand	  Total
2015

3839829 2797333 6637162
2560 2560
287 19268 19555
6544 6544
34166 86357 120523
8478 8478
526 259847 260373
2795 2795

172999 93760 266759
512353 223465 735818

172 47075 47247
150884 150884

4698 7301 11999
20328 2215 22543
6540 19145 25685
22891 3686 26577

318627 409058 727685
8299 5194 13493
94193 94193

152534 152534
8941 8941

109457 109457
176153 44278 220431
904920 132975 1037895

828 23335 24163
213796 714794 928590
45318 2598 47916

131636 80666 212302
34879 34879
11156 510 11666
7952 219572 227524

75 151027 151102
4708 13646 18354
29622 29622
25748 7836 33584
12434 744 13178
8277 8277
19874 19874
5364 5364
18677 4178 22855
183 27792 27975

189387 189387
83848 90775 174623
112 29510 29622
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State	  and	  County
AlabamaGeorgia	  (continued)
Pike	  County,	  Georgia
Quitman	  County,	  Georgia
Randolph	  County,	  Georgia
Schley	  County,	  Georgia
Seminole	  County,	  Georgia
Spalding	  County,	  Georgia
Stewart	  County,	  Georgia
Sumter	  County,	  Georgia
Talbot	  County,	  Georgia
Taylor	  County,	  Georgia
Terrell	  County,	  Georgia
Towns	  County,	  Georgia
Troup	  County,	  Georgia
Turner	  County,	  Georgia
Union	  County,	  Georgia
Upson	  County,	  Georgia
Webster	  County,	  Georgia
White	  County,	  Georgia
Worth	  County,	  Georgia

Inside	  ACF	  Basin Outside	  ACF	  Basin Grand	  Total
2015

19722 19722
2414 2414
6700 6700
5489 5489
7671 7671
42849 24434 67283
5192 5192
30774 30774
5606 5606
7705 7705
7362 7362

0 10734 10734
70775 70775

67 7049 7116
131 22580 22711

25055 155 25210
2371 2371
28983 28983
7744 11774 19518
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Attachment B 
Self-Supplied Population, Self-Supplied Water Usage 

and Public Water Supply Calculations  
 
 

Table B-1 
Self-Supplied Population 

County 19959 2000 2005 2010 2015 
Cherokee 28,836 25,306 21,797 18,718 16,074 
Clayton 0    0    0     0 0 
Cobb 0    0    0     0 0 
Coweta  27,700   25,292   22,893   20,693   18,705  
DeKalb 0    0    0     0 0 
Douglas 0    0    0     0 0 
Fayette  16,741   15,285   13,836   12,506   11,305  
Forsyth  14,054   12,334   10,624   9,123   7,834  
Fulton  11,160   10,190   9,224   8,337   7,536  
Gwinnett 0    0    0     0 0 
Hall  39,362   35,939   32,531   29,405   26,580  
Henry  19,979   18,242   16,511   14,925   13,491  
Paulding  6,696   6,114   5,534   5,002   4,522  
 
  

                                                
9 Population served by self-supplied groundwater provided by CH2M for 2001-2015 as prepared for the 

2016 Metro District Plan update. Population served by self-supplied groundwater estimated for 1995 and 2000 based 
upon the trendline from 2001-2005 for each county. 
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Table B-2 
Self-Supplied Water Usage  

(Average of Baseline Years10) 
County mgd-AADF 
Cherokee 1.20 
Clayton 0 
Cobb 0 
Coweta 1.37 
DeKalb 0 
Douglas 0 
Fayette 0.85 
Forsyth 0.78 
Fulton 0.64 
Gwinnett 0 
Hall 1.59 
Henry 0.88 
Paulding 0.31 

 
  

                                                
10 Baseline water use includes available data for the years 2010, 2011, 2012 and 2014. Self-supplied water 

use is the average of water usage over these same four years. 
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Table B-3 
Public Water Supply Calculations 

County 

Baseline 
Water Use 
(AADF)11 

Self-Supplied 
Ground-water 

(AADF) 

Public Water 
Supply 
(AADF) 

Cherokee 19 1.20 17.8 
Clayton 24 0.00 24.0 
Cobb 70 0.00 70.0 
Coweta 13 1.37 11.6 
DeKalb 71 0.00 71.0 
Douglas 13 0.00 13.0 
Fayette 11 0.85 10.1 
Forsyth 22 0.78 21.2 
Fulton 139 0.64 138.4 
Gwinnett 82 0.00 82.0 
Hall 20 1.59 18.4 
Henry 23 0.88 22.1 
Paulding 12 0.31 11.7 

	  
	  

	   	   
 

 
 
 

  

                                                
11 Letter from Judson Turner, Director, Georgia Environmental Protection Division, to Col. Chytka, 

District Commander, Mobile District, U.S. Army Corps of Engineers, regarding Updated Water Demand Projections 
(September 14, 2015). 
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Attachment C 
Cobb County Analysis 

 
The Cobb County-Marietta Water Authority (CCMWA) withdraws and treats water for Cobb 
County customers from two water sources – Allatoona Lake and the Chattahoochee River. 
CCMWA sells this water on a wholesale basis to the Cobb County Water System and several 
other entities within Cobb County: the City of Austell, the City of Kennesaw, Lockheed Martin, 
the City of Marietta, the City of Powder Springs, the City of Smyrna and Southern Polytechnic 
State University (now Kennesaw State University). In addition, CCMWA supplies water – or has 
historically supplied water – to several wholesale customers outside of Cobb County. These 
customers are summarized in Table C-1 below along with the water supply source that serves 
each customer.12 
 

Table C-1 
CCMWA Wholesale Customers Outside of Cobb County 

 
Wholesale Customer Water Supply Source 
Cherokee County Allatoona Lake (Wyckoff Water Treatment Plant) 
City of Woodstock Allatoona Lake (Wyckoff Water Treatment Plant) 
City of Mountain Park Chattahoochee River (Quarles Water Treatment Plant) 
Douglas County Chattahoochee River (Quarles Water Treatment Plant) 
Fulton County Allatoona Lake (Wyckoff Water Treatment Plant) 
Paulding County Allatoona Lake (Wyckoff Water Treatment Plant) 
 
Table C-2 provides the total annual withdrawals from each of these water supply sources for the 
period from 1990-2015, the total water supplied for outside of county sales from each of these 
water supply sources, the amount of Cobb County sales from each water supply source, the 
percentage sold from the Chattahoochee River and a five-year average of that percentage.13 
 
  

                                                
12 Information provided by CCMWA included water withdrawn from each facility, water sold to wholesale 

customers, and information on which plant primarily serves each outside-of-county wholesale customer. 
13 System losses reflecting differences between the amount withdrawn and the amount sold are assumed to 

occur within Cobb County.  
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Table C-2 
Total CCMWA Withdrawals and Sales from Each Water Supply Source 

(in million gallons) 
 

Year 

Allatoona Lake 
(Wyckoff WTP) 

Chattahoochee River 
(Quarles WTP) 

Total 
Withdrawals 

Outside 
of 

County 
Sales 

Sales 
Inside 
Cobb 

County 

Percent 
of Total 

Cobb 
County 
Sales Total 

Withdrawals 

Outside 
of 

County 
Sales 

Sales 
Inside 
Cobb 

County  

Percent 
of Total 

Cobb 
County 
Sales 

Five 
Year 

Average 
Cobb 

County 
Sales 

1991 12,490  2,578  9,912 46% 12,000  357  11,643 54% 

53% 

1992 11,982  1,977  10,005 46% 12,377  483  11,894 54% 
1993 14,636  2,226  12,410 51% 12,418  400  12,018 49% 
1994 14,375  2,396  11,979 46% 14,562  692  13,870 54% 
1995 14,938  2,339  12,599 48% 14,116  532  13,584 52% 
1996 15,406  2,640  12,766 49% 13,719  183  13,536 51% 

51% 

1997 15,719  2,658  13,061 49% 14,042  212  13,830 51% 
1998 17,059  2,844  14,215 49% 15,427  620  14,807 51% 
1999 18,350  2,847  15,503 50% 15,943  693  15,250 50% 
2000 18,296  3,115  15,181 48% 17,085  726  16,359 52% 
2001 17,768  2,960  14,808 49% 15,692  87  15,605 51% 

54% 

2002 18,218  3,096  15,122 49% 15,844  22  15,822 51% 
2003 17,092  3,192  13,900 48% 15,227  20  15,207 52% 
2004 16,126  3,277  12,849 43% 17,130  19  17,111 57% 
2005 16,213  3,804  12,409 42% 17,153  35  17,118 58% 
2006 15,498  4,479  11,019 38% 17,998  99  17,899 62% 

62% 

2007 16,834  4,447  12,387 41% 19,056  957  18,099 59% 
2008 12,935  3,871  9,064 36% 15,996  23  15,973 64% 
2009 13,132  4,192  8,940 36% 15,900  28  15,872 64% 
2010 14,644  4,307  10,338 40% 15,802  22  15,780 60% 
2011 13,969  4,221  9,747 37% 16,488  60  16,428 63% 

65% 

2012 12,371  4,305  8,067 31% 18,062  202  17,860 69% 
2013 11,189  4,094  7,095 30% 16,472  16  16,457 70% 
2014 13,432  4,191  9,241 37% 15,566  85  15,481 63% 
2015 14,074  4,336  9,738 39% 15,425  23  15,402 61% 
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Attachment D 
2015 Population Comparisons 

 
 

County 

Total 
County 

Population 

Population 
that Lives 
within the 
ACF Basin 

Population 
Dependent on 

ACF Basin 
Surface Water 
Supply Sources 

Difference vs 
Population that 
Lives within the 

ACF Basin 
Cherokee 260,373 526 0 -526 
Clayton  266,759   172,999  266,537  93,538  
Cobb  735,818   512,353  478,282 -34,071  
Coweta  150,884   150,884  130,360 -20,524  
DeKalb  727,685   318,627  727,685  409,058  
Douglas  152,534   152,534  146,855 -5,679  
Fayette  109,457   109,457  91,962 -17,495  
Forsyth  220,431   176,153  212,597  36,444  
Fulton  1,037,895   904,920  1,029,539  124,619  
Gwinnett   928,590   213,796  923,494  709,698  
Hall  212,302   131,636  176,978  45,342  
Henry  227,524   7,952  0 -7,952  
Paulding  174,623   83,848  0 -83,848  
TOTAL 5,204,875 2,935,685 4,184,289    1,248,604 
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24. The expert reports of Drs. Dracup, Flewelling, and Sunding suggest that Georgia’s 
management and stewardship of water resources in the ACF Basin has been inadequate, 
that municipal and industrial water use is not properly reported in Georgia, and that 
municipal and industrial water use should be further reduced through a variety of 
measures in order to benefit downstream flows in Florida. Contrary to the conclusions in 
the Florida Reports, however, Georgia is a good steward of water resources in the ACF 
Basin and its use of water for municipal and industrial purposes is reasonable and 
efficient.  

2. Georgia’s municipal and industrial water use in the ACF Basin is reasonable, 
responsible and efficient.  

2.1. The Flewelling Report erroneously relies on comparisons of the total volume and 
relative share of each state’s respective water use in the ACF Basin. 

25. The Flewelling Report cites the total volume and the relative share of water used in 
Georgia’s portion of the ACF Basin in comparison to Florida (and Alabama).14 For example, 
Dr. Flewelling reports that Georgia is the “dominant consumer of water in the basin,” and 
that “Georgia accounted for over 90% of the total non-thermoelectric water use.”15 From 
this, Dr. Flewelling appears to suggest that Georgia’s use is somehow unreasonable or 
inequitable simply because it is larger.  

26. Dr. Flewelling’s superficial observations shed no light on whether Georgia’s municipal and 
industrial water use is reasonable or efficient. The population within the ACF Basin is 
overwhelmingly located in Georgia. As of 2015, fully 92.2 percent of the ACF Basin’s 
population resided in Georgia, while just 2.2 percent resided in Florida.16 To put this in 
perspective, the population of Fulton County that depends on the ACF Basin for water 
supply — which is just one county in the 15-county Metro Water District — is about 11.4 
times larger than the population of the entire State of Florida within the ACF Basin. More 
broadly, almost 5.1 million citizens in Georgia rely on the ACF Basin daily for water supply, 
while just 90,000 people reside in the ACF Basin in Florida.17  

                                                       
14 Flewelling Report, at p. 32. 
15 Flewelling Report, at p. S-1. 
16 Apr. 29, 2016 Memorandum from K. Zitsch to J. Turner re: Chattahoochee-Flint River Basin Population Served at 
Attachment A, p. 2. 
17 Apr. 29, 2016 Memorandum from K. Zitsch to J. Turner re: Chattahoochee-Flint River Basin Population Served at 
Attachment A, p. 2. 
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27. Economic activity in the ACF Basin is also overwhelmingly located in Georgia. In 2015, for 
example, Georgia accounted for 96 percent of the non-farm employment in the ACF Basin. 
In contrast, only 1.2 percent of the ACF Basin’s non-farm employment is in Florida.18  

28. Given the distribution of population and employment in the ACF Basin, it is not surprising 
that Georgia is the largest water user in the ACF Basin. Any scientifically valid comparison 
of relative water uses, therefore, must be standardized to account for such a 
disproportionate distribution of population and economic activity. Dr. Flewelling’s failure 
to do so, and his reliance instead on coarse and non-standardized comparisons using 
values such as the total amount of water withdrawn or the relative amounts of water 
used in each state, are unreliable and of no value in evaluating the reasonableness of 
Georgia’s water use or its value relative to water uses in Florida.  

2.2. Per capita water use in Georgia is lower than per capita water use in northern Florida. 

29. The Florida Reports criticize water reporting and management in Georgia, but offer no 
useful comparisons or evaluations of the reasonableness or efficiency of Georgia’s use. It 
is possible to draw meaningful conclusions about the reasonableness and efficiency of 
municipal and industrial water use in Georgia, however, by comparing the intensity of the 
water use in Georgia against similarly situated regions in Florida on a daily per capita 
basis.  

30. Using a standard method to calculate per capita use adopted by the State of Florida, per 
capita water use in the Metro Water District was compared to two reasonably similar 
water management districts in northern Florida: (a) the Northwest Florida Water 
Management District, which covers Tallahassee and includes Florida’s portion of the ACF 
Basin; and (b) the St. Johns River Water Management District, which borders Georgia and 
includes the City of Jacksonville, Florida, the largest metropolitan area in North Florida. 19  

31. This analysis shows that per capita water use in the Metro Water District has been 
consistently lower than both of the water management districts in Florida. Furthermore, 
per capita water use in the Metro Water District has declined at a faster rate than in 
either of the Florida water management districts. 

32. As shown in Figure 3, per capita water use in the Metro Water District was lower than 
either Florida water management district in every year from 2000 – 2013 for which 

                                                       
18Apr. 29, 2016 Memorandum from K. Zitsch to J. Turner re: Chattahoochee-Flint River Basin Population Served at 
Attachment A, p. 2. 
19 Further details regarding the methods applied in this analysis are attached as Appendix A. It is important to note 
that there are multiple valid methods for calculating per capita water use. Because I have applied the method 
adopted by the State of Florida to ensure a valid comparison between the water management districts, the 
calculated per capita water use for the Metro Water District in this report may differ from values included in other 
reports. 
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comparable data are available.20 Over this 14-year period, Metro Water District average 
per capita use was 126 gpcd, while the average in the Northwest Florida Water 
Management District (which includes Florida’s portion of the ACF Basin) was 144 gpcd, 
and the average in the St. Johns River Basin was 149 gpcd. In 2013, the final year of the 
analysis, gross per capita water use in the Metro Water District was 98 gpcd.21 By 
comparison, per capita use in 2013 the Northwest Florida Water Management District 
was 132 gpcd and 126 gpcd in the St. Johns River Water Management District, 
approximately 30-percent higher than in the Metro Water District in Georgia. 

33. Furthermore, as can also be seen in Figure 3, per capita use across all three districts was 
reasonably similar at the outset of the period, differing by approximately 9 and 13 gpcd, 
respectively. Over the period of comparison, however, per capita water use in the Metro 
Water District declined at a steeper rate than per capita water use in either the Northwest 
Florida Water Management District or the St. Johns River Water Management District. 
Thus, at the end of the period, the difference in per capita water use in the Metro Water 
District and the St. Johns River Water Management District had more than doubled to 28 
gpcd. The difference between the Metro Water District and the Northwest Florida Water 
Management District had grown by an even larger amount, increasing from 9 gpcd to 34 
gpcd. 

 

                                                       
20 In contrast to the St. Johns River Water Management District, the Northwest Florida Water Management District 
failed to report per capita use information in many years between 2000 and 2010. The dashed line in Figure 3 
represents years in which the Northwest Florida Water Management District failed to make data publicly available. 
21 As discussed below, Dr. Dracup acknowledged in his deposition that “something below a hundred gallons per 
capita per day” would be indicative that “water conservation measures are being appropriately implemented.” 
(Dracup Dep. at 132:12-18.) 
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permitting only the sale of high-efficiency toilets and fixtures,29 thus ensuring all new 
construction — and eventually all buildings in Georgia — will be equipped with high 
performing, high-efficiency fixtures. 

54. My opinion is consistent with other recent, independent assessments of Georgia’s water 
conservation and planning efforts as compared to other states, including the State of 
Florida. For example, Georgia ranked very high — and substantially above Florida — in a 
2012 report on water efficiency by the Alliance for Water Efficiency and the 
Environmental Law Institute.30 This report was prepared to “identify and assess state-level 
laws and policies related to water efficiency and conservation” in an effort to “bring 
attention to exemplary policies that may be used as models for other states to 
emulate.”31 Of the 50 states evaluated, Georgia tied for fourth in the nation, behind only 
the arid states of Texas, California, and Arizona. The State of Florida, in contrast, received 
a “C grade” and tied for nineteenth in the country. 32  

55. Similarly, a recent report by the US Environmental Protection Agency and the Water 
Research Foundation entitled, “Water Audits in the United States: A Review of Water 
Losses and Data Validity,”33 confirmed that Georgia is a national leader in the area of 
universal water loss auditing of public water systems. Indeed, that report found that 
Georgia was one of only 5 entities in the nation that required water loss audits in 
accordance with the American Water Works Association/International Water Association 
Water Loss Audit standards.34 Furthermore, Georgia was the only state to require that its 
water audits be validated by a third party, and, due in part to its training programs, it had 
the highest data quality of any of the entities.35 In contrast, Florida does not require water 
audits in accordance with American Water Works Association’s best practices, and it is not 
mentioned in the Water Research Foundation report. 

56. Information on Georgia’s significant water conservation and water planning actions is 
summarized below to convey the scope and effectiveness of Georgia’s efforts and to 
respond to suggestions in the Florida Reports that Georgia’s efforts are lacking. Additional 

                                                       
29 2010 Water Stewardship Act, S.B. 370. 
30 The Water Efficiency and Conservation State Scorecard: An Assessment of Laws and Policies, available at 
http://www.allianceforwaterefficiency.org/WorkArea/linkit.aspx?LinkIdentifier=id&ItemID=8306  
31 The Water Efficiency and Conservation State Scorecard: An Assessment of Laws and Policies at p. 4. 
32 The Water Efficiency and Conservation State Scorecard: An Assessment of Laws and Policies at p. 16. 
33 Sturm, R., K. Gasner, and L. Andrews, 2015, Water Audits in the United States: A Review of Water Losses and 
Data Validity, Water Research Foundation and the US Environmental Protection Agency, Report #4372b, ISBN 978-
1-60573-224-4, available at http://waterrf.org/PublicReportLibrary/4372b.pdf
34 Water Audits in the United States: A Review of Water Losses and Data Validity, at p. xix, 35. For example, audits 
in the State of California were excluded based on data quality considerations at more than twice the rate of audits 
in Georgia. 
35 Water Audits in the United States: A Review of Water Losses and Data Validity, at p. 35. 



Confidential - S. Ct. 142 
51 

3.5.1. Indirect Potable Reuse Projects. 

149. Dr. Dracup opines that Georgia should consider utilizing “indirect potable reuse” as a 
means to expand municipal and industrial water supplies in metropolitan Atlanta. This 
opinion is puzzling for at least two reasons. 

150. First, any method of water reuse (e.g. indirect, direct potable, or non-potable) would not 
increase downstream flows to Florida. Indirect potable reuse is a technique whereby 
highly treated wastewater is returned to a water supply source so that it can be 
withdrawn and used again in the future. As applied in metropolitan Atlanta, this means 
taking highly treated wastewater that would have been returned to the Chattahoochee 
River and that would have otherwise flowed downstream to Florida, and directing those 
returns upstream of Atlanta for reuse.  

151. While indirect potable reuse can be an important strategy to address local water supply 
needs, it does nothing to increase the amount of water that Florida would receive. This is 
because it does not change the ultimate water supply needs of the metropolitan Atlanta 
area – it merely diverts water that is returned and flows downstream today, and uses that 
water to meet water supply needs in the region. Although reservoir storage may increase 
with the return flows, the same levels of withdrawals are still occurring. As a result, 
reservoir releases must instead be made to “replace” the return flows that would 
otherwise flow downstream. 

152. Second, Dr. Dracup is apparently unaware that indirect potable reuse has been an 
important aspect of the Metro Water District’s water supply and water conservation 
planning since the first plan was issued in 2003. It is therefore not surprising that indirect 
potable reuse is already practiced in metropolitan Atlanta on a very large scale. For 
example, Gwinnett County is widely recognized as a national leader in water reuse. It has 
spent more than $1 billion to construct and operate the F. Wayne Hill Water Resources 
Center, which is a state-of-the-art water reclamation facility that returns highly treated 
wastewater to Lake Lanier for indirect potable reuse.124 The facility is currently permitted 
by the State of Georgia to return 40 MGD to Lake Lanier, and this amount is projected to 
increase to 60 MGD by 2050.125  

153. There are many other indirect potable reuse examples across the Metro Water District. 
The City of Gainesville returns treated wastewater to Lake Lanier, which is the primary 

                                                       
124 Nov. 12, 2009 Summary of Water Conservation, Mgmt., and Efficiency Projects (GWNT-DWR0012553) at 5. 
Gwinnett County also incurs substantial also costs to operate this facility because it requires Gwinnett County to 
pump treated wastewater uphill so that it can be discharged to Lake Lanier for reuse. 
125 Comments on Draft Environmental Impact Statement: Update of the Water Control Manual for the 
Apalachicola-Chattahoochee-Flint River Basin in Alabama, Florida, and Georgia and a Water Supply Storage 
Assessment dated Jan. 30, 2016, available at www.atlantaregional.com/File%20Library/Environment/Tri-
State%20Water%20Wars/Water-Supply-Providers-Comments---Final.pdf  
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177. In his deposition, Dr. Dracup conceded that he did not do any work to analyze the 
environmental impacts, evaporative losses, construction time, and impact on flows at the 
Georgia/Florida border of any of the reservoir projects discussed in his report. At the 
same time, it has been estimated these small reservoir projects (Glades Farm, Dog River, 
South Fulton Bear Creek) could cost Georgia from $2.63 billion to $4.74 billion in 2010 
dollars over the lifetime of the projects.151  

178. In conclusion, none of these projects would materially reduce impacts to Florida, and their 
construction would do little if anything to address the harms Florida has asserted. The 
criticisms in the Florida Reports regarding Georgia’s failure to construct these projects are 
accordingly misplaced.  

3.5.5. Water Conservation. 

179. Dr. Dracup states, “A robust conservation program is a reasonable conservation measure 
that should be implemented by the Metro North Georgia Water Planning District.”152 As I 
describe, however, the Metro Water District and the State of Georgia have already 
adopted a comprehensive suite of water conservation and efficiency measures, which 
they continue to refine and improve.  

180. As noted above, the Metro Water District released its first Water Supply and Conservation 
plan in 2003, requiring Metro Water District utilities to implement a conservation 
program that included an array of water efficiency and conservation measures. These 
measures were supplemented with the release of the first update to the Water Supply 
and Conservation Plan (2009) as well as with subsequent conservation measure 
amendments in December 2010. 

181. The suite of water efficiency and conservation measures includes 14 specific requirements 
that must be implemented by all utilities within the Metro Water District:153 

Conservation Pricing 
Replacing Older, Inefficient Plumbing Fixtures 
Pre-rinse spray valve retrofit education program 
Rain Sensor Shut-Off Switches on New Irrigation Systems 
Requiring Sub-Meters in New Multi-Family Buildings 
Assessing and reducing water system leakage 
Conducting Residential Water Audits 
Low-flow retrofit kits for residential users 
Conducting Commercial Water Audits 

                                                       
151 2009 Task Force Report, Appendix III. 
152 Dracup Report, p. 8. 
153 May 2009 Water Supply and Water Conservation Management Plan at ES-6, 5-1 to 5-21. 
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Implementing Education and Public Awareness Plan 
Installing High Efficiency Toilets and High Efficiency Urinals in Government Buildings 
Requiring New Car Washes to Recycle Water 
Implementing a Water Waste Policy to reduce outdoor water waste 
High efficiency plumbing fixtures consistent with state legislation 

 
182. It also includes five additional measures that must be implement by utilities within the 

Metro Water District that withdraw water from the Chattahoochee River or Lake Lanier 
within the ACF system:154 

Expediting existing programs to identify and reduce both real and apparent water 
losses  
Multi-Family High-Efficiency Toilet Rebates  
Installing Meters with Point of Use Leak Detection  
Requiring private fire lines to be metered  
Maintaining a Water Conservation Program  

 
183. The Metro Water District’s 2009 planning effort was followed by passage of the 2010 

Georgia Water Stewardship Act. As discussed in Section 2.1.4.3, this groundbreaking 
legislation imposed a suite of water conservation and efficiency measures, including 
mandatory outdoor landscape irrigation restrictions, low-flow fixture requirements, and 
mandatory water loss audits by water providers. This is one of the most progressive 
examples of statewide water conservation legislation anywhere in the United States. As I 
also discuss in Sections 2.4 and 3.6, Georgia has required water rate reform to increase 
the use of conservation pricing, and committed significant financial resources to water 
supply, water conservation, and water loss reduction efforts. 

184. Dr. Dracup fails to analyze or evaluate any of these efforts. Dr. Dracup fails to mention 
that the Metro Water District maintains one of the strongest suites of mandatory water 
conservation measures of any region in the nation. He provides no specifics regarding 
additional water conservation measures that he believes the Metro Water District or the 
State of Georgia should adopt. And he does not analyze either the water savings that 
could be achieved through these additional unnamed conservation measures or the cost 
of their implementation. 

185. In his deposition, however, Dr. Dracup conceded that metropolitan Atlanta has a 
comprehensive and effectively implemented water conservation and efficiency program. 
Dr. Dracup identified per capita water use as an appropriate metric of the effectiveness of 
conservation and efficiency measures. When asked what level of per capita water use 

                                                       
154 Amendments to the Water Supply and Water Conservation Management Plan. This includes all of the water 
systems in Cobb, DeKalb, Forsyth, Gwinnett, and Hall Counties and those systems in Fulton County except for the 
cities of Palmetto, College Park, and East Point.  
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3.6. Expanded Use of Conservation Pricing. 

190. Dr. Sunding underestimates the prevalence of conservation pricing and tiered block rates, 
and incorrectly suggests that utilities in the Georgia ACF Basin should achieve additional 
water savings through increased use of these measures. In fact, 100% of customers within 
the Metro Water District and over 90% of customers in the entire ACF Basin are served by 
utilities with increasing block rate structures. Therefore, Dr. Sunding has also overstated 
the feasibility of significant additional savings through the implementation of 
conservation pricing. 

191. Relying on survey data from the University of North Carolina, Dr. Sunding estimates that 
only 44% (2011) and 50% (2013) of water utilities in the ACF used an increasing block 
rate.159 He further estimates that, within the Metro Water District, only 83% (2011) and 
86% (2013) used an increasing block rate structure, while the remaining providers in each 
of the years used a uniform rate.  

192. I have reviewed the survey data Dr. Sunding considered. Contrary to Dr. Sunding’s 
conclusions, however, the data show that 100% of the systems in the Metro Water 
District in the ACF Basin used an increasing block rate structure in 2011 and 2013. I do not 
understand how Dr. Sunding came to his conclusion based on the data available, but his 
opinions regarding the number of systems in the ACF that use conservation pricing are 
incorrect.  

193. More importantly, it appears that Dr. Sunding uses an improper metric for evaluating the 
prevalence of conservation pricing in the Georgia ACF Basin. Dr. Sunding considers only 
the raw number of systems that utilize conservation pricing, without regard to their size 
or how many people they serve. This creates an incorrect impression that conservation 
pricing is underused in Georgia, and that there are significant opportunities to expand the 
practice to achieve substantial water savings. Neither is correct.  

194. Table 3 relies on the same data used by Dr. Sunding, but provides a much more accurate 
picture concerning the use of conservation pricing in the Georgia ACF Basin. As can be 
seen, 100% of the residential customers in the Metro Water District are served by water 
providers that utilize conservation pricing. Likewise, more than 90% of the residential 
customers in the whole of the Georgia ACF Basin are served by water providers that utilize 
conservation pricing. Further, under the 2015 Drought Management Rule, those public 
water systems in Georgia with retail customers that do not already impose conservation 
pricing must develop a drought surcharge program by August 4, 2016 as a temporary price 
incentive for customers to reduce water demand during a declared drought.160 

                                                       
159 Sunding Report, p. 67.  
160 Ga. Comp. R & regs. 391-3-30-.07(4)(d). 
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greater than the non-irrigated soybean grain yields in 1988, 1998, 2002, 2008, and 
2012, respectively.  

It is important to note that these are statewide average yields, and thus include crop 
production from regions with heavy deep fine-textured soils that require far less 
irrigation than those soils found in the Flint River Basin.  Therefore, the irrigated and 
non-irrigated yield differences in the Flint River Basin for these four major crops would 
be expected to be much greater than those reported in Figure 3 and Figure 4. 

Figure 3. Statewide average irrigated and rainfed yield for corn, peanuts, cotton 
and soybean in 1988, 1998, 2002, 2008 and 2012 in Georgia (Source: USDA-NASS) 

(Source: Figure 3_IRR vs Rainfed Yields.xlsx). 
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Figure 4. Statewide average difference between irrigated and rainfed yields for 
corn, peanuts, cotton and soybean in 1988, 1998, 2002, 2008 and 2012 in Georgia 
(Source: USDA-NASS, Figure 4_Average difference between irrigated and rainfed 

yields.xlsx).

E. Contrary to Dr. Sunding’s Suggestion, “Deficit Irrigation” 
Cannot Be Reasonably or Profitably Adopted for Corn, 
Cotton, Peanuts, and Soybean in the ACF Basin 

Dr. Sunding’s report states that “Georgia can adopt deficit irrigation on corn, cotton, 
peanuts, and soybean” and (without pointing to any specific examples) refers to deficit 
irrigation as a “common conservation measure employed by states during times of 
drought.”  In fact, Dr Sunding’s deficit irrigation proposal would be substantially 
detrimental to Georgia’s agriculture industry and would severely reduce Georgia’s ability 
to produce agricultural commodities.  Dr. Sunding’s proposal also indicates a lack of 
knowledge regarding some of the fundamentals and basic operational principles of 
deficit irrigation. 

Deficit irrigation is a specialized practice that can only be applied in limited cases. 
Deficit irrigation management practices have generally only been applied in states with 
fine-textured soils that have very high water-holding capacities.  Plants grown on fine-
textured soils may have adequate time to adjust to low soil water status until the next 
irrigation and/or rainfall.  In sandy soils, however, plants experience water stress very 
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of potential impacts vary greatly depending on location, 
condition of the receiving aquifer and 
water quality considerations. 

• ASR is probably best suited to provide 
water supply storage; its capability to 
provide for in-stream flow augmentation 
has not been directly evaluated. 

• The Council recognizes the need for 
further evaluation of specific proposals 
for ASR in the region on a case-by-case 
basis.  

• The Council recommends that any ASR 
proposal be thoroughly evaluated for its 
environmental and other impacts. 

Basin 

 

The work of the RWPCs did not end upon adoption of the 2011 Plans.  Funding provided 
by the State of Georgia allowed Georgia EPD to continue to support the Councils to 
develop reports on Plan implementation and prioritize items for discussion as part of 
the 5-year Review and Revision process now underway.  Georgia EPD is now leading the 
effort to compile updated information on water use, including a revised assessment of 
current and forecast agricultural water demand, update the resource assessments based 
on surface and groundwater modeling and provide technical assistance to the RWPCs to 
revise their Plans as needed.  This effort is scheduled to be complete in 2017.  

D.Investments in Data and Information 

Prior sections of this report have briefly mentioned occasions where the State 
acknowledged a need for additional data and information and responded with an 
appropriate commitment of funding and coordinated effort.  The following section offers 
additional detail on two important data collection projects that have improved the 
State’s ability to measure, and manage, its water resources. 

1. Agricultural Metering 

In 2003, the Georgia General Assembly passed legislation to establish the Agricultural 
Water Use Measurement Program (Agricultural Metering Program), an effort designed 
to measure use of permitted agricultural water withdrawals statewide. While metering 
of agricultural withdrawals exists in other states, I am not aware of any state making a 
commitment to capturing agricultural water use comparable to that of Georgia. Since 
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2004, the State has invested more than $22 million in deploying, maintaining and 
managing data collection on over 12,000 meters statewide.30  Initial flowmeter 
installations during 2004–2007 were concentrated on agricultural irrigation in 
southwest Georgia. By the end of 2009, the Commission monitored agricultural 
withdrawals from a network of 6,985 meters.  

Table 3. Water Meter Installations in the Middle and Lower Chattahoochee and 
Flint River Basins in Georgia (Source: USGS) 

Source 
Meter Type 

Annually 
Reported Telemetry

Middle and Lower Chattahoochee and Flint River Basins 
Groundwater 3,609 46 
Surfacewater 748 35 
Subtotal 4,357 81 

Coastal Region 
Groundwater 679 20 
Surfacewater 378 16 
Subtotal 1,507 36 

Central south Georgia 
Groundwater 912 15 
Surfacewater 659 16 
Subtotal 1,571 31 
Grand total 6,985 148 

Administered by the Georgia Soil and Water Conservation Commission (GSWCC), the 
Metering Program captures annual data on permitted withdrawals throughout the State. 
Meters are read each year between October 1 and December 31 which, when compared 
to the previous year’s reading, provides a use generally corresponding to the growing 
season for most crops.  At the time of reading, GSWCC personnel or their contracted 
support staff also record the crop grown during the previous year and perform a visual 
inspection of the meter. All meters receive a comprehensive inspection on a three-year 
rotating basis.  Further, approximately 1% of meters are read on a monthly basis as a 
sample to provide additional information on timing and use patterns during the growing 
season. 

2. Irrigated Acreage

Along with capturing data on agricultural withdrawals through the Metering Program, 
the State has invested heavily in compiling a database of irrigated acreage. These 
ongoing efforts, funded primarily through Georgia EPD and GSWCC, are completed 
under contract to the Georgia Water Planning and Policy Center (GWPPC) at Albany 

30  Interview with David Eigenberg, GSWCC, Dawson, GA (September 22, 2015). 
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the 2006 Flint Plan expanded the acreage that could participate under the 
FRDPA to include groundwater within certain regions based on proximity to 
streams. 

• Targeting of watersheds – Refinements to the FRDPA now allow Georgia 
EPD to target certain HUC 8 watersheds with FRDPA implementation rather 
than the entire Flint River Basin. 

• Demonstration of use (meters) – In order to be eligible for the auction, a 
permittee must demonstrate that the land in question is actively irrigated and 
metered. 

• Flexibility of auction – Clarification of the original FRDPA language provided 
GAEPD additional flexibility regarding auction implementation following a 
severe drought declaration.  

• Protection of augmented flows – Language was included to protect flows 
that may be augmented by the State of Georgia (e.g. prohibits pumping water for 
irrigation use that comes from a state-sponsored stream augmentation project).  

• Conservation mandates – Building on the framework established in the 
2006 Flint Plan,  a set of conservation efficiency mandates for all permitted 
withdrawals in the Flint Basin was adopted including: 

o A minimum 80% efficiency for center pivots (60% for mobile and solid set 
sprinklers) was required for permits issued after January 1, 2006 as of 
January 1, 2016; 

o For agricultural permits issued between 1991 and 2005, the efficiency 
requirements must be met by January 1, 2018; 

o For agricultural permits issued prior to 1991, the efficiency requirements 
must be met by January 1, 2020. 

F. Conclusion

Based on my analysis of Georgia’s policy and regulatory initiatives, I conclude that the 
State has been responsible, proactive, and progressive in its management of agricultural 
water resources and responsive to water resource challenges in the ACF Basin, especially 
the Lower Flint River Basin. These programs, policies, and initiatives by the State 
demonstrate good and responsible stewardship of agricultural water resources, and 
indicate that the State has taken a proactive and approach to agricultural water resource 
challenges.  
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II. SOIL AND WATER CONSERVATION PROGRAMS 
AND EFFORTS 

There is substantial evidence of Georgia’s investment in irrigation conservation 
technology, education, and outreach programs to help farmers and agricultural 
producers conserve water resources. Most of these outreach, education and training 
efforts have been planned, organized, and conducted by state agencies. Georgia EPD, in 
partnership and collaboration with the Georgia Soil and Water Conservation 
Commission (GSWCC), the Georgia Soil and Water Conservation Districts (GSWCDs), 
and other entities, has been a vital part of all these activities. The state has also invested 
greatly in various units of the university system of Georgia that have helped develop and 
implement new technologies for conserving agricultural water resources in the ACF 
Basin.  These include the University of Georgia’s Stripling Irrigation Research Park in 
Camilla, Georgia, and the Georgia Water Planning and Policy Center (GWPPC) at 
Albany State University. 

A. Georgia Mobile Irrigation Laboratory 

One of GSWCC’s programs is the Mobile Irrigation Laboratory (MIL).  The MIL is a 
service that GSWCC provides to farmers at no cost. The MIL increases irrigation 
efficiency by improving the uniformity of a farmer’s irrigation system.  Irrigation 
uniformity refers to the uniform distribution of water from a center pivot onto a field.  
For any given irrigation system to have a high irrigation efficiency, it must first have a 
high uniformity coefficient.   

Upon request from an irrigator, a MIL technician visits the grower’s field to collect data 
on the application uniformity of the farmer’s irrigation system, including data about 
system pressure, flow rate, and sprinkler application rate.  Once this data is collected 
and charted, the farmers have knowledge of the flow, application rate, and a scoring of 
the uniformity of their system.  In conducting their analyses, the MIL technicians 
provide services and recommendations to improve the uniformity of the farmers’ 
irrigation system (i.e., end-gun shut-offs and sprinkler uniformity), which can result in 
reducing water waste and increasing the efficiency of the system.  

Over 450 center pivot systems have been serviced and/or retrofitted by the MIL, 
including many center pivot irrigation systems in the Lower Flint River Basin, to 
address and improve uniformity.  Figure 23 shows the location of complete MIL projects 
in the State of Georgia, including a large number of projects in the LFRB. 
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Figure 23. Map of the locations of completed Georgia Mobile Irrigation Lab 
projects.

In addition to improving the uniformity of nozels, the MIL tests and retrofits (when 
possible) end-gun shut-off devices on center pivot irrigation systems. Many center 
pivots have an end gun installed on the last tower of the pivot in order to increase the 
irrigated area within a field.  An end gun shut-off device can considerably reduce the 
water requirements for a given field by turning off the end gun in locations within a 
production field where irrigation water does not need to be applied.  

Before and after each retrofit of a center-pivot system, MIL personnel conduct 
uniformity and operational tests to quantify the improvements in uniformity and 
efficiency due to the retrofit performed by the MIL.   

The uniformity values of individual center pivot irrigation systems before the 
improvements made by the MIL technical staff are presented in Figure 24a. These data 
were obtained from GSWCC in Dawson, Georgia (data were collected in 2012, 2013, and 
2014).  Before the MIL staff made improvements to the systems, the uniformity of 
center pivots ranged from as low as 23% to 89% with an overall average (of all center 
pivots tested) of 73.5%.  After the retrofit/improvements, the uniformity of the center 
pivots improved substantially, ranging from 81% to 88% with an overall average of 85%.  
The improved uniformity values of the same center pivots are presented in Figure 24b. 

The average improvement in the pivot uniformity is about 23%.  The percent 
improvements made in the uniformity of individual center pivot irrigation systems after 
the retrofit by the MIL technical staff are presented in Figure 24c. The improvement in 
the uniformity of individual center pivots after retrofit ranged from zero percent to as 
high as 74.4%. 
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various counties in the Lower Flint River Basin in Georgia (Source: USDA NRCS 
EQIP32).

As shown in Figure 27, 106,519 acres of irrigated land area have been converted to low 
pressure center pivot systems through USDA-NRCS contracts.  The irrigated land area 
ranged from 2,901 acres in Dougherty County to 20,640 acres in Baker County. 

Figure 27. Total irrigated land areas represented by the retrofitted center pivot 
irrigation systems from 2005 to 2014 in various counties in the Lower Flint River 

Basin in Georgia (Source: USDA NRCS EQIP). 

As mentioned earlier, the data in Figure 26 and Figure 27 only represents the number of 
center pivots that have been retrofitted with financial assistance from USDA-NRCS.  It 
does not reflect farmers in the area that have retrofitted systems without any financial 
assistance, and therefore understates the number of pivots and total irrigated land area 
that have been converted to low pressure drop nozzles from 2005-2014.  

2. GWPPC Data Demonstrate that the Majority of Center Pivots in 
the Lower Flint Basin Use Low Pressure Systems.

Data collected by the GWPPC demonstrates that Georgia’s efforts to covert farmers to 
low pressures systems have been very successful.  From 2013 through 2015, GWPPC 
conducted detailed field mapping in large portions of the Lower Flint River Basin, 
including field mapping covering 100% of the Capacity and Restricted HUC 12 
watersheds.  As shown in Table 4 below, this data demonstrates that approximately 90% 
of the center pivots in Capacity and Restricted Use watersheds employ low pressure 

32  Flint River Soil and Water Conservation District, USDA Natural Resources Conservation Service 
Environmental Quality Incentives Program (EQIP), 2005-2014. 
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sprinklers or low pressure drop nozzle technology.  Table 4 also shows that low pressure 
systems irrigate approximately 93% of the acreage in those areas.  To illustrate the 
efficiency improvements resulting from conversion to low pressure sprinklers, Table 4 
includes my best estimate of the range of potential irrigation system application 
efficiency values for each type of center pivot system. 

Table 4. Center Pivot Efficiency Data Collected Through Detailed Acreage 
Assessments (Source: GWPPC Field Mapping) 

Type of Center Pivot Percentage of 
Irrigation Systems 

Percentage of 
Acreage

Efficiency 
Estimate33

Low Pressure/Sprinkers 30.6% 27.9% 75-85% 

Lower Pressure/Drop 
Nozzles 58.9% 64.9% 80-85% 

Total Low Pressure  89.5% 92.8% - 

High Pressure Impact 
Sprinklers 10.5% 7.2% 70-75% 

 
Dr. Bottcher suggests that “irrigation efficiency can increase from 70% to 80% by 
upgrading to low pressure drop sprinkler systems at a cost of $115 to $150 per acre with 
a water savings of 45,000 gallons per year” and that “irrigation efficiency can increase 
from 80% to 90% by upgrading to even lower pressure drop nozzle in-canopy type 
systems for the additional cost of $17 to $70 per acre with an additional water savings of 
about 45,000 gallons per year.” 

Dr. Bottcher, however, does not cite to or rely on the above data regarding high-
efficiency retrofits, and thus fails to account for the fact that a substantial percentage of 
irrigated acreage in the ACF Basin is already irrigated by the very irrigation systems he 
proposes.  Again, in Capacity and Restricted Use Areas, nearly 90% of the center pivots 
employ low pressure sprinklers or low pressure drop nozzle technology, covering 
approximately 93% of the irrigated acreage in those areas. 

Moreover, contrary to Dr. Bottcher’s assumptions, some farmers cannot use low 
pressure or drip systems on their farms due to topographical conditions, water source 
issues, or other factors.  Additionally, to the extent that there are any potential savings 
available from efficiency improving upgrades, farmers in Georgia are naturally 
incentivized to make those upgrades.  Reducing waste in agricultural operations reduces 
costs and provides financial benefits for farmers.  Finally, Georgia law already requires 
that all center pivots be 80% efficient as of January 1, 2016 for permits issued after 
2005, as of January 1, 2018 for permits issued after 1991, and as of January 1, 2020 for 

33  These efficiency values represent a potential range of values; actual values are impacted by 
various factors, including how the irrigation system is managed by the irrigators, field characteristics, and 
weather conditions. 
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agents to establish a local work group to oversee these efforts and facilitate greater 
community involvement (Risse et al., 2009). 

County-level staff has submitted over 3,300 reports of program activity related to the 
water conservation programs into the State reporting system.  These activities resulted 
in more than 261,600 face to face contacts (Risse et al., 2009) with clientele by more 
than 340 distinct personnel in 151 counties.  Approximately, 1,740 hours of training 
activities were included with approximately 65% of this training targeted to adult 
populations and 35% targeted to youth. These activities also resulted in 26,000 hours of 
volunteer time being contributed (Risse et al., 2009). 

These activities cover a wide range of delivery products and audiences such as 
presentations to community groups and local officials, rain water harvesting workshops 
for homeowners and landscapers, neighborhood rain barrel construction by local 4-H 
clubs, or working with specific sectors such as agriculture and industry to develop site 
specific conservation plans (Risse et al., 2009).  .  

2. UGA Stripling Irrigation Park 

The University of Georgia’s Stripling Irrigation Research Park (“UGA Stripling”) is a 
state-of-the-art irrigation research and education center located in the Lower Flint River 
Basin.  The past and current research projects at UGA Stripling focus on soil and water 
conservation as well as water management using a variety of smart systems for 
irrigation. 

Using UGA Stripling’s land, equipment and other resources, scientists from UGA and 
other universities and state and federal agencies collaborate on research and education 
programs on a wide range of topics to address real-world issues related to irrigation 
management and soil and water conservation; crop water requirements; improving 
food, fiber and feed production under irrigated conditions.. One of the primary 
objectives of UGA Stripling is to research, develop and implement best management 
practices for agricultural irrigation. UGA Stripling’s research and education/outreach 
programs include cotton, corn, peanut, wheat, watermelon, tomato, pepper, sweet corn, 
grain sorghum and soybean. 

UGA Stripling is equipped with the following resources and facilities to research and 
develop practical solutions that can be implemented by area irrigators to enhance 
irrigation efficiency: 

• 130 acres of land representing the major soil types (loamy sand and fine sand) 
found in the Flint River Basin,

• Three 8-inch diameter Floridan Aquifer wells with submersible pump, 

• Four 2-span (tower) and one 4-span center pivot irrigation systems, 

• Two 3-span center pivot, 
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VII. CONCLUSIONS REGARDING CROP WATER USE 
EFFICIENCY AND CROP WATER PRODUCTIVITY  

Crop yields, which impact crop water productivity, have increased substantially in the 
last century for all major commodity crops in Georgia (Figure 43).  For cotton, since 
1928, the lint yield has increased at a rate of 10.4 lbs/acre per year with a total of 905 lbs 
per acre since 1928.  For peanuts, since 1934, the yield has increased at a rate of 51 
lbs/acre per year with a total of 4,131 pounds per acre since 1934.  For corn, since 1954, 
the grain yield has increased at a rate of 3 bushels/acre every year with a total of about 
182 bushels an acre from 1954 to 2014. 

Crop ET and crop yield analyses have been conducted to evaluate the crop water use 
efficiency (CWUE) of the irrigation and crop water use practices in the Flint River Basin. 
CWUE is a powerful indication of how efficient crop production and irrigation systems 
are in terms of producing crop yield per unit of water used. While CWUE is a simple 
ratio of crop yield produced to crop ET during a crop growing season, accurate 
quantification of crop ET is a very difficult task. The NASS-reported grain yield data for 
Mitchell County are used as an example to quantify temporal CWUE of cotton, peanuts, 
and corn from 1990 to 2013, and are presented in Figure 44a, Figure 44b, and Figure 
44c for cotton, peanuts, and corn, respectively. 

These data show that there has been a clear and strong increase in CWUE for all three 
crops in the last 24 years with a strong slope.  The CWUE had a slope of 0.857, 3.503, 
and 0.130 for cotton, peanuts and corn, respectively.  The Mitchell County cotton 
growers have increased their cotton water use efficiency by 0.86 lbs/inch per year since 
1990, and they increased water production efficiency by a total of 20.6 lbs/inch (Figure 
44).  In other words, they produced 17 lbs more cotton lint yield per inch of water they 
used in 2013 than they did in 1990.  This is a significant increase in cotton water use 
efficiency and productivity. 

Peanut water use efficiency has increased by 3.5 pounds per acre-inch per year, on 
average, since 1990 with an 84 pounds per acre-inch total improvement from 1990 to 
2013 (Figure 44b). Thus, the LFRB producers were growing 135 pounds more peanuts 
(beyond the intercept) in 2013 per inch of water than they did 24 years ago in 1990.  
Similarly, corn water use efficiency (Figure 44c) has also increased substantially 
between 1990 and 2013 with a 0.13 bushel per acre-inch rate of increase per year.  By 
2013, Mitchell County corn growers were producing about 9 bushels of corn yield for 
every acre-inch of water they used (beyond the intercept) as compared to the 4.6 bushels 
of corn they were producing for every acre-inch of water they used in 1990.  These are 
likewise significant improvements in crop water use efficiency values.  Even one bushel 
per acre inch of improvement can substantially improve agricultural productivity while 
reducing water use.  

Based in part on the extensive data available as a result of Georgia’s investment in the 
Agricultural Metering Program, I can conclude that the overwhelming majority of the 
irrigators in the FRB, especially in the LFRB, practice efficient, responsible and 
reasonable irrigation management practices. Because these farmers apply less water to 
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crops than necessary, they are demonstrating reasonable and beneficial use of surface 
and groundwater resources and responsible stewardship of the resource. These findings 
are contrary to claims by experts for Florida that Georgia farmers are “wasting water.”  

 

Figure 43. Temporal improvements in crop yields over time for cotton, peanuts 
and corn in Mitchell County, Georgia. 
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Figure 44a. Temporal trends in crop water productivity (crop water use efficiency) for cotton in Mitchell County, 
GA. 
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Figure 44b. Temporal trends in crop water productivity (crop water use efficiency) for peanuts in Mitchell County, 
GA. 
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Figure 44c. Temporal trends in crop water productivity (crop water use efficiency) for corn in Mitchell County, GA. 
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ii. Results 

35. Peanuts are extremely sensitive to the precipitation received during the growing 
season (Figure 3) as well as the water holding capacity of the soil. For rainfed (no supplemental 
irrigation), yield for the Tifton Loamy Sand ranged from around 819 to 5,407 kg/ha; for the 
Orangeburg Sandy Loam, yield ranged from 888 to 6,231 kg/ha; for the Norfolk Loamy Sand, 
yield ranged 825 to 6,033 kg/ha; for the Greenville Sandy Clay Loam, yield ranged from 955 to 
6,549 kg/ha; for the Faceville Loamy Sand, yield ranged from 455 to 4,102 kg/ha; for the 
Wagram Sand, yield ranged from 575 to 3,418 kg/ha; for the Lucy Sand, yield ranged from 638 
to 4,889 kg/ha; and for the Troup Sand, yield ranged from 664 to 4,604 kg/ha (Figure 4). This 
yield variability under rainfed conditions illustrates that supplemental irrigation often increases 
yields. In some years, supplemental irrigation is not required to achieve high yields. But, there 
are other years when rainfall is insufficient to meet the demand of the peanut crop and thus 
causes a decrease in yield due to drought stress.  

36. For fully irrigated crops, there is no difference in yield among soils, while for the 
rainfed yield the differences are significant (Figure 5). Depending on the soil type, some of the 
higher input scenarios do not show much difference in yield. For instance, for the first soil 
(Tifton Loamy Sand) the yield is very similar for the last four irrigation treatments. Similar 
responses can be found for the other soils, although the sandier soils (last three soils) still show 
a yield response at the higher irrigation threshold levels (Figure 4). 

37. These yield responses also correspond to the supplemental irrigation amounts 
that are required to reach these high yield levels (Figure 6). Especially the Wagram Sandy soil 
shows extremely high water requirements under non-stress conditions. For all soils, the water 
requirements increase with the higher threshold value. However, it is important to understand 
that supplemental water requirements vary across years. The higher the threshold variable and 
potential yield goal, the larger the range between the minimum and maximum amount of water 
required for irrigation. In Figure 7, an example is shown for the Tifton Loamy Sand (top) and a 
Troup Sand (bottom), showing the differences among soils. 

38. As expected, peanut pod yield is extremely responsive to supplemental 
irrigation. Summarized across years and scenarios the response is linear up to an amount of 300 
mm (Figure 8). When all years and scenarios are considered the response is more scattered, but 
the variability is less with the increase in the amount of supplementary irrigation applied 
(Figure 9). The results are shown for the Tifton Loamy Sand only, but the other soils show a very 
similar response. These outcomes are important and can be used for further studies, such as by 
Dr. Sunding for his analysis and report. I have reviewed his use of the DSSAT outputs, and find 
that his use of outputs for only the drier weather years is sound. 
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Figure 2 Seasonal total precipitation for the Tifton Loamy Sand (top) and all soils (bottom) 
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a. Cotton 

i. Input Parameters 

45. In my DSSAT model runs for cotton, I assumed that cotton was planted in early 
May at a plant density of 14 plants/m2 and a row spacing of 90 cm (Collins et al., 2015). The 
variety was “Deltapine 555 BG/RR,” a Deltapine variety that has been popular in the 
southeastern United States. The genetic coefficients for the variety Deltapine 555 BG/RR were 
obtained from the standard DSSAT model as found in the cotton cultivar file. For the analysis 
there were a total of 88 scenarios, referred to as “treatments” in the figures. To illustrate that I 
used the same weather data, the precipitation is summarized as a box plot (Figure 18) showing 
that rainfall ranged from 248 to 880 mm for an approximate growing season duration of 135 
days, similar to the peanut growing season discussed in the prior section. The minimum amount 
of rainfall for cotton was significantly higher than the minimum amount of rain found for corn, 
partially due to the one month later planting and the longer growing season duration. Due to 
the large number of treatments/scenarios, the x-axis label is not very clear. Precipitation in 
Georgia is highly variable as demonstrated by the cumulative probability distribution function 
shown in Figure 19. Each point in this graph represents a different year, with the smallest 
amount of rainfall shown on the bottom left, i.e., 248 mm, and the highest amount of rainfall 
shown on the top right, i.e., 880 mm.  

ii. Results 

46. Cotton is harvested as seed cotton that includes the actual cotton seed and lint. 
After harvest, the lint is normally separated from the seed during the ginning process. Both 
cotton lint and cotton seed are sold for a range of applications. In the analysis shown here I 
used seed cotton, i.e. the seed and the lint combined. For economic analysis, the lint itself has a 
higher market value and we assumed that 38% of seed cotton was lint, based on literature 
values. In Figure 20 (bottom) and following figures treatments 1-11 represent the Tifton Loamy 
Sand; treatments 12-22 represent the Orangeburg Sandy Loam; treatments 23-33 represent the 
Norfolk Loamy Sand; treatments 34-44 represent the Greenville Sandy Clay Loam; treatments 
45-55 represent the Faceville Loamy Sand; treatments 56-66 represent the Wagram Sand; 
treatments 67-77 represent the Lucy Sand; and treatments 78-88 represent the Troup Sand.  

47. Cotton is also highly sensitive to the total amount of precipitation received 
during the growing season (Figure 19) as well as the water holding capacity of the soil, although 
it is considered an indeterminate crop that continues to grow. For rainfed (no supplemental 
irrigation), yield for the Tifton Loamy Sand ranged from around 571 to 3,603 kg/ha; for the 
Orangeburg Sandy Loam, yield ranged from 616 to 3,920 kg/ha; for the Norfolk Loamy Sand, 
yield ranged 558 to 3,731 kg/ha; for the Greenvile Sandy Clay Loam, yield ranged from 656 to 
4,110 kg/ha; for the Faceville Loamy Sand, yield ranged from 129 to 3,222 kg/ha; for the 
Wagram Sand, yield ranged from 537 to 3,135 kg/ha; for the Lucy Sand, yield ranged from 499 
to 3,358 kg/ha; and for the Troup Sand, yield ranged from 410 to 3,367 kg/ha (Figure 20). This 
yield variability under rainfed conditions illustrates that supplemental irrigation often increases 
yields, as the model simulated at least one year with a near crop failure due to limited rainfall. 
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Although there are some years for which supplemental irrigation is not required to increase 
yields, there are many others years for which rainfall is insufficient to meet the demand of the 
cotton crop and thus causing a decrease in yield due to drought stress. In addition, under 
rainfed conditions, yield will not reach the yield potential of non-stressed conditions. 

48. For fully irrigated crops, there is no difference in yield among soils, while for the 
rainfed yield the differences are significant (Figure 21). Depending on the soil type, some of the 
higher input scenarios do not show much difference in yield. For instance, for the first soil 
(Tifton Loamy Sand) the yield is very similar for the last six irrigation treatments. Similar 
responses can be found for the other soils, although the sandier soils (last three soils) still show 
a yield response at the higher irrigation threshold levels. However, the response is somewhat 
less at the high irrigation levels compared to corn (Figure 20). 

49. These yield responses also correspond to the supplemental irrigation amounts 
that are required to reach these high yield levels (Figure 22). Especially the Wagram Sandy soil 
shows extremely high water requirements under non-stress conditions, similar to what was 
found for peanut and corn. For all soils the water requirements increase with the higher 
threshold value. However, it is important to understand that supplemental water requirements 
vary across years. The higher the threshold variable and potential yield goal, the larger the 
range between the minimum and maximum amount of water required for irrigation. In Figure 
23 an example is shown for the Tifton Loamy Sand (top) and the Troup Sand (bottom) to 
demonstrate this more explicitly. 

50. As expected, cotton yield is very responsive to supplemental irrigation. 
Summarized across years and scenarios, the response is linear up to an amount of 225 mm of 
irrigation (Figure 24). When all years and scenarios are considered the response is extremely 
scattered, and the variability does not seem to change with the increase in the amount of 
supplementary irrigation applied although the variability is slightly less at higher irrigation 
amounts (Figure 25). The results are shown for the Tifton Loamy Sand only, but the other soils 
show a very similar response. As stated previously for peanuts and corn, these results are 
critical for further economic analyses, including for Dr. Sunding’s report. 
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b. Soybeans 

i. Input Parameters 

51. In my DSSAT model runs for soybean, I assumed that soybean was planted on 
May 20 at a plant density of 29 plants/m2 and a row spacing of 76 cm (Whitaker et al., 2014). 
The variety was Generic Maturity Group 5, representing the Maturity Group 5 cultivars that 
have a similar response to photoperiod. The genetic coefficients for the variety “Generic 
Maturity Group 5” were obtained from the standard DSSAT model as found in the soybean 
cultivar file. For the analysis there were a total of 88 scenarios, referred to as “treatments” in 
the figures. To illustrate that I used the same weather data, the precipitation is summarized as a 
box plot (Figure 26) showing that rainfall ranged from 244 to 772 mm for an approximate 
growing season duration of 127 days. The minimum amount of rainfall was significantly higher 
than the minimum amount of rain found for corn and somewhat similar to cotton, partially due 
to the one month later planting and the longer growing season duration for soybean compared 
to corn. Due to the large number of treatments/scenarios, the x-axis label is not very clear. 
Precipitation in Georgia is highly variable as demonstrated by the cumulative probability 
distribution function shown in Figure 27. Each point in this graph represents a different year, 
with the smallest amount of rainfall shown on the bottom left, i.e., 244 mm, and the highest 
amount of rainfall shown on the top right, i.e., 772 mm.  

52. Soybean is harvested as grains or seeds that develop in a shell, referred to as a 
pod. During harvest, the seeds are automatically separated from the shell. In Figure 28 
(bottom) and following figures, treatments 1-11 represent the Tifton Loamy Sand; treatments 
12-22 represent the Orangeburg Sandy Loam; treatments 23-33 represent the Norfolk Loamy 
Sand; treatments 34-44 represent the Greenville Sandy Clay Loam; treatments 45-55 represent 
the Faceville Loamy Sand; treatments 56-66 represent the Wagram Sand; treatments 67-77 
represent the Lucy Sand; and treatments 78-88 represent the Troup Sand.  

ii. Results 

53. Soybean is highly sensitive to the total amount of precipitation received during 
the growing season (Figure 27) as well as the water holding capacity of the soil. Soybean is a 
determinate crop and very sensitive to photoperiod or the length of the daily light period 
(daylength). Under long days, flowering is normally delayed. The actual sensitivity is also 
affected by the maturity group of the variety that is being planted. For rainfed (no 
supplemental irrigation), yield for the Tifton Loamy Sand ranged from around 321 to 3,093 
kg/ha, for the Orangeburg Sandy Loam, yield ranged from 196 to 3,343 kg/ha; for the Norfolk 
Loamy Sand, yield ranged 181 to 3,225 kg/ha; for the Greenvile Sandy Clay Loam, yield ranged 
from 183 to 3,425 kg/ha; for the Faceville Loamy Sand, yield ranged from 111 to 2,520 kg/ha; 
for the Wagram Sand, yield ranged from 263 to 2,043 kg/ha; for the Lucy Sand, yield ranged 
from 267 to 2,690 kg/ha; and for the Troup Sand, yield ranged from 252 to 2,724 kg/ha (Figure 
20). The yield levels for soybean are significantly lower than yields for the other crops, partially 
due to soybean’s later planting in May. This yield variability under rainfed conditions illustrates 
that supplemental irrigation often increases yield, especially as the model simulated at least 
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one year with a near crop failure due to limited rainfall. Although there are some years for 
which supplemental irrigation is not required to increase yields, there are many other years for 
which rainfall is insufficient to meet the demand of the soybean crop and thus causing a 
decrease in yield due to drought stress. In addition, under rainfed conditions yield will never 
reach the yield potential of non-stressed conditions.  

54. For fully irrigated crops, there is no difference in yield among soils, while for the 
rainfed yield the differences are significant (Figure 29). Depending on the soil type, some of the 
higher input scenarios show little difference in yield. For instance, for the first soil (Tifton Loamy 
Sand) the yield is very similar for the last four or five irrigation treatments. Similar responses 
can be found for the other soils, although the sandier soils (last three soils) still show a yield 
response at the higher irrigation threshold levels. However, the response is somewhat less at 
the high irrigation levels compared to soybean (Figure 28). 

55. These yield responses also correspond to the supplemental irrigation amounts 
that are required to reach these high yield levels (Figure 30). Especially the Wagram Sandy soil 
shows extremely high water requirements under non-stress conditions, similar to what was 
found for peanut, corn, and cotton. For all soils the water requirements increase with the 
higher threshold value. However, it is important to understand that supplemental water 
requirements vary across years. The higher the threshold variable and potential yield goal, the 
larger the range between the minimum and maximum amount of water required for irrigation. 
In Figure 31 an example is shown for the Tifton Loamy Sand (top) and the Troup Sand (bottom) 
to demonstrate this more explicitly. 

56. As expected, soybean yield is extremely responsive to supplemental irrigation. 
Summarized across years and scenarios, the response is linear up to an amount of 300 mm of 
irrigation (Figure 32). When all years and scenarios are considered the response is extremely 
scattered, with the variability slightly decreasing with an increase in the amount of 
supplementary irrigation applied (Figure 33). The results are shown for the Tifton Loamy Sand 
only, but the other soils show a very similar response. As stated earlier with regard to peanuts, 
corn and cotton, these results are critical for further economic analyses, including for Dr. 
Sunding’s report. 
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publications have noted the unique flavor of Apalachicola oysters.105 Oysters in the shallow and sheltered 

Apalachicola Bay are harvested by local fishermen using small boats and tongs, making the area one of 

the last of its types in the United States.  The working waterfront in the City of Apalachicola houses 

oyster boats and fishing vessels that have been in service through multiple generations of artisanal 

fishermen.  Thus the culinary excellence of the Bay oysters combines with the historical uniqueness of the 

coastal community, to create a cultural resource whose value is closely tied to the environmental health of 

the region.  

Until recently, in a typical year, oyster harvest levels are between 2 and 3 million pounds, and 

generate revenues for local fishermen in the $5 to $8 million range.  In 2013, the shrimp, crab, and finfish 

harvests provided an additional $4.5 million in revenues.  For example, table 5 shows data on oyster 

harvests and revenues in Franklin County for the past decade, and table 6 summarizes harvest numbers 

and revenues from 2013 for five additional fisheries that are important in the region. These numbers 

significantly understate the true contribution of oystering and fishing to the local economy because they 

do not factor in indirect effects.  Dr. Jenkins’ expert report also identifies parts of Apalachicola Bay as an

important nursery to other species that have significant commercial or recreational fisheries in the region,

such as blue crabs, spot, hogchoker, Atlantic croaker, the silver perch, the Gulf flounder, the southern 

flounder, the sand seatrout, the spotted seatrout, and gar. According to NOAA,106 in 2012, over 3.1 

million recreational anglers took 23 million fishing trips in the Gulf of Mexico region (West Florida, 

Alabama, Louisiana, Mississippi, and Texas).  The spotted seatrout was the most frequently caught fish. 

Other critical recreational species include the Atlantic croaker, sand seatrout, and southern flounder.  As 

of 2012, recreational fishing activities in the region support over 75,000 full- and part-time jobs in West 

Florida, 17,000 jobs in Louisiana, and 14,000 jobs in Texas.  In 2012, sales impacts from recreational 

fishing in this region were $5.3 billion in West Florida, $1.1 billion in Louisiana, $1 billion in Texas, 

105 See, for example, http://www.oysterguide.com/new-discoveries/apalachicola-bay/ and 
http://www.nytimes.com/2002/06/15/us/from-apalachicola-bay-oysters-rated-the-best.html.
106 https://www.st.nmfs.noaa.gov/economics/publications/feus/fisheries_economics_2012 (follow links to Complete 
Report).
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GEORGIA DROUGHT MANAGEMENT PLAN 
Preamble 

The Georgia Drought Management Plan as approved by the 
Department of Natural Resources Board on March 26, 2003 consists 
of pre-drought mitigation strategies and drought response strategies. 

Pre-drought mitigation strategies are measures designed to minimize 
the potential effect of drought. They are water conservation measures 
predominantly. 

Drought response strategies are measures or actions to be 
implemented during various stages of drought. 

The Georgia General Assembly and the Board of Natural Resources 
have previously assigned the Environmental Protection Division director 
significant drought management responsibilities and mandates. The 
director also shall have those designated responsibilities and mandates 
contained herein. 

Divisions of DNR are required to implement provisions of this plan as 
soon as practicable. 

Non-DNR state, federal, and local agencies and other organizations 
identified herein are encouraged to implement those aspects of the 
plan identified as appropriate to the entity as soon as practicable. 
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The actions and responses contained in this document are the result of 
a collaboration of approximately 85 citizens with an interest and 
expertise in water related matters. 

These citizens represent a geographical and political cross section of 
the state, as well as a cross section of business, industry, 
environmental, and water management. 

For information about this plan, contact: 

Bob Kerr, Director 
Pollution Prevention Assistance Division, DNR 
Suite 451, 7 Martin Luther King, Jr. Dr. 
Atlanta, Ga. 30334 
404-651-5120 
404-651-5130fx. 
bob kerr(S)v2a±orQ (underscore between bob and kerr) 

Harold Reheis, Director 
Environmental Protection Division, DNR 
Suite 1152 East, 2 Martin Luther King, Jr. Dr. 
Atlanta, Ga. 30334 
404-656-4713 
404-651-5778 fx 
harold reheis(S)maildnr,staie.sa.us (underscore between harold and 
reheis) 
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Section 1) DROUGHT DECLARATION PROCESS 

The following is the process for declaring drought conditions and responses: 

lA): The State Climatologist's office and EPD will routinely monitor and evaluate 
stream flows, lake levels, precipitation, groundwater levels, and other climatic indicators 
that are supplied by several cooperating entities, principally the U. S. Army Coips of 
Engineers, the US Geological Service, and the National Drought Mitigation Center. 
These indicators reflect the health of the hydrologic system. Iliey are referred to as 
drought indicators in this document. The indicators for each of Georgia's nine-climate 
divisions are described in section six of this document. 

Each of the nine-climate divisions has several indicators. If any one of the 
indicators in any one or more of the nine climate divisions reaches or passes a certain 
prescribed condition for two consecutive months, a preliminary evaluation by the state 
climatologist and the EPD director is triggered. 

If the preliminary evaluation indicates the possible need for a drought 
response declaration for that climate division and all or part of the relative hydrologic 
regions in and adjacent to that climate division, the director will consult with members of 
the Drought Response Committee (see IE) to determine the potential severity of the 
drought condition(s), and the expected impacts. The director, in consultation with the 
committee, will make a determination of the appropriate level of response, if any, to be 
made. Response guidance for each level of drought severity is provided by this plan, but 
particular drought conditions may require greater or lesser responses than those contained 
herein. 

The director and, as appropriate, other members of the committee will notify 
the local RDC's, local governments and water supply providers as to the appropriate 
action to be taken. Press releases will be prepared explaining the situation and state 
response requirements. 

The State Climatologist and EPD will continue to monitor the drought 
indicators for indication of changing conditions, and will act in response to those changing 
conditions. The director will consult widi die Committee as necessary and will keep the 
Committee apprised of changes in climate conditions. 

As further explained in the Drought Indicators section of this plan, as 
conditions improve a conservative approach is to be taken. All of the drought indicators 
for the climate division should be in a more favorable condition for at least four 
consecutive months before the director takes action to decrease the level of drought 
response requirements. 
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IB): Numerous agencies and organizations are tasked in this plan with some level of 
water resource or water related management responsibilities. EPD and those agencies and 
organizations shall coordinate closely and share information about their drought or water 
conservation concerns and solutions. 

IC): The Drought Response Committee shall review this plan at least every five 
years, and after each drought event to evaluate the perfonnance and suitability of tiie 
drought indicators, the effect of the pre-drought and drought responses, and to what extent 
the plan is being followed. Based on this evaluation, the Committee shall make 
appropriate changes. 

ID): The pre-drought strategies contained in this plan are principally water 
conservation strategies. They should be implemented and followed at aU times, not just 
during a drought situation. The DNR water conservation coordinator, as well as some 
agencies, RDC's, local governments, and water supply providers have (or will develop) 
water conservation plans. Those plans and this drought management plan should be as 
seamless and non-conflicting as possible. As water conservation plans are developed, they 
should, at a minimum, reflect the pre-drought strategies of this plan as appropriate to the 
responsibilities and audience of the planning entity. As those plans are developed, they 
shdl be provided to EPD. If appropriate, this plan shall be modified to reflect the 
measure(s) contained in those plans. 

IE): The director shall convene as necessary a Drought Response Committee. The 
committee membership shall include the EPD Director as convener and chair, as well as 
senior managers of DNR's WRD, P2AD, and CRD and the water conservation 
coordinator. Also, DCA, GDOA, GEMA, GFC, GSWCC, GW&PCA, OSC, ARC, 
GUAC, USAGE, USGS, USF&WS, one RDC, one NGO, and one representative 
organization each of the business community and agriculture industry, shall be 
represented. 

IF): This plan recommends incentives and actions that may require funding. 
Funding requests (grants and/or appropriations) shall be developed by the participating 
agencies and supported by the committee. 

Confidential - S. Ct. 142 
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Section 2): Agencies and orgamzations: 
Af^rnnymg 

ACCG Association County Commissioners of Georgia 
ARC Atlanta Regional Commission 
CE Cooperating Entities 
CES Cooperative Extension Service 
CRD Coastal Resources Division, Georgia Department of Natural Resources 
DCA Department of Community Affairs 
DNR Department of Natural Resources 
EPD Environmental Protection Division, Georgia Department of Natural Resources 
FB Farm Bureau 
GDHR Georgia Department of Human Resources 
GDOA Georgia Department of Agriculture 
GEFA Georgia Environmental Facilities Authority 
GEMA Georgia Emergency Management Agency 
GEP Georgia Environmental Partnership 
GFA Georgia Forestry Association 
GFC Georgia Forestry Commission 
GMA Georgia Municipal Association 
GRWA Georgia Rural Water Association 
GSWCC Georgia Soil and Water Conservation Commission 
GUAC Georgia Urban Agriculture Coalition 
ME Marine Extension 
NGO Non-Govemment Organization 
OSC OfSce of the State Climatologist 
P2AD Pollution Prevention Assistance Division, Georgia Department of Natural Resources 
RDC Regional Development Center(s) 
UGA University of Georgia 
USAGE U.S. Army Corps of Engineers 
USFWS U.S. Fish and WUdlife Service 
USG University System of Georgia 
USGS U.S. Geologic Survey 
WRD Wildlife Resources Division, Georgia Department of Natural Resources 
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GEORGIA DROUGHT MANAGEMENT PLAN 

PRE-DROUGHT STRATEGIES AND DROUGHT RESPONSES 
SECTION 3 - PRE-DROUGHT STRATEGIES 

"Pre~drough1 strategies " are longer-term actions, implemented before a drought, for the 
picrposes of preparedness, mitigation, monitoring, and conservation. "Drought responses" 
are shorter-term actions, implemented during a drought, according to the level of bought 
severity. 

Section 3A: MUNICIPAL AND INDUSTRIAL- PRE-DROUGHT STRATEGIES 

1. State actions 

• Formalize the Drought Response Committee as a means of expediting 
communications among state, local, and federal agencies and non-governmental 
entities. [EPD, CSC, CE] 

• Establish a drought communications system between the state and local governments 
and water systems. [EPD, CSC] 

• Provide guidance to the local governments and water supply providers on long-term 
water supply, conservation and drought contingency planning. [DNR, EPD] 

• Review the local governments and water supply providers' conservation and drought 
contingency plans. [EPD] 

• Work with the golf course and tuif industry to establish criteria for drought-tolerant 
golf courses. [EPD, P2AD] 

• Encourage water re-use as opposed to additional withdrawals of raw water, [EPD, 
P2AD] 

• Work with local water systems to provide water efticiency education for industry & 
business. [P2AD, CES] 

• Through the Georgia Environmental Partnership, conduct voluntary water audits for 
businesses that use water for production of a product or service. [P2AD] 

• Identify vulnerable water dependent industries (e.g. poultry, seafood, urban 
horticulture), and, as necessary and as funding is available, fund research to help 
determine impacts and improve predictive capabilities. As a long-term strategy, 
develop programs to assist communities impacted by drought effects on vulnerable 
industries. [P2AD, USG, CE, GDCA] 
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• Develop criteria for a voluntary certification program for landscape professionals 
(landscapers, golf course mangers, irrigation installers). [GUAC, EPD] 

• The DNR water conservation coordinator is charged with developing and 
implementing a statewide water conservation program to encourage local and regional 
conservation measures. [EPD, DNR conservation coordinator, CE] 

• Develop and implement an incentive program to encourage more efficient use of 
existing water supplies. [DNR, EPD, GDCA] 

• At aU times, including non-drought conditions, unless further restricted by the director 
or local authorities, outdoor watering shall follow the schedule specified in Section 
4A. Exemptions to such schedule will be in accordance with Section 4A. 

2. Local/regional actions 

• Develop and implement a drought management and conservation plan, incorporating 
as many of the actions as are appropriate to the local or regional entity 

• Assess and classify drought vulnerability of individual water systems (e.g., # of 
days/weeks supply remaining under certain drought conditions, water source, and soil 
moisture). 

• Define pre-determined drought responses, with outdoor watering restrictions being at 
least as restrictive as the state minimum requirements listed below. 

• Estabhsh a drought communications system from local governments and 
water supply systems to the public. 
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SECTION 3B: AGRICULTURE - PRE-DROUGHT STRATEGIES 

1. Farmer Irrigation Education 

• Recommend tiiat farmers attend classes in best management practices and 
conservation irrigation, prior to (i) receiving a permit, (ii) using a new irrigation 
system, or (iii) irrigating for a coming announced drought season. [EPD, OSC, CE] 

• Provide for additional continuing education opportunities for farmers throughout the 
year. [CES] 

• Distribute to existing permit holders and encourage the use of best management 
practices, conservation irrigation, efficient use of irrigation systems, and the 
Cooperative Extension Service's water conservation guidelines. [EPD, P2AD, CES] 

• Collaborate with Cooperative Extension Service to develop web-based information 
directly linked to Stripling Irrigation Research Park and supporting faculty, the Hooks-
Hanner Center, and other research facilities. [EPD] 

• Develop electronic database for communicating with permit holders. [EPD, CE] 

• Encourage the development and distribution of information on water efficient 
irrigation techniques. [EPD, P2AD, CES] 

2. Field / Crop Type Management 

• Encourage the use of more drought resistant crops, subject to market conditions. 
[CES, CE] 

• Encourage the use of innovative cultivation techniques to reduce the amount of water 
needed or lost by a crop during summer. [CES, CE] 

• The appropriate agencies should conduct crop irrigation efficiency studies. 
[CES, UGA] 

• Provide farmers with normal year, real time irrigation, irrigation scheduling, and crop 
evaporation/transpiration information. [EPD, OSC, CES] 

• Monitor soil moisture and provide real time data to farmers. [EPD, CES, OSC] 

3. Irrigation Equipment Management 

• For new systems, encourage the installation of water efficient irrigation technology. 
[EPD, CE, CES, GSWCC] 
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• For older systems, recommend retrofitting with newer and better irrigation technology 
(e.g., travelers or water cannons replaced by spray on drops or under plastic drip 
irrigation for vegetable crops). Set goal for complete overhaul in 5 to 7 years. 
Recommend updating any system over ten years old. [EPD, CE, CES, GSWCC] 

• Provide information and encourage farmers to take advantage of available financial 
incentives (tax credits, BMP cost share programs, buy-back programs, etc.) for 
retrofitting and updating older or less efficient systems. Prepare and distribute a list 
of such incentives. [GSWCC, FB] 

• Recommend irrigation system efficiency audits every five to seven years. 
[GSWCC, CES, EPD] 

4. Government Programs 

• Improve irrigation permit data to create a high degree of confidence in the information 
on ownership, location, system type, water source, pump capacity, and acres irrigated 
for every irrigation system in Georgia. Use this information to determine which 
watersheds and aquifers will be strongly affected by agricultural water use, especially 
in droughts. [BPD, CES] 

• Improve on the agriculture irrigation water measurement and accounting statewide. 
[EPD, GSWCC] 

• Improve communications and cooperation among farmers and relevant state and 
Federal agencies regarding available assistance during drought conditions. [EPD, 
GDOA, GSWCC, GEFA] 

• Support legislation and efforts (research, loan opportunities, and inirastructure 
improvements) to enhance the ability of farmers to secure adequate water supplies 
during drought conditions. For instance, establish low interest loan program for 
construction of on-farm off-stream storage facilities (ponds for surface water 
irrigation). [EPD, DNR, GEFA, CES, CE, GSWCC] 
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SECTION 3C: WATER QUALITY, FLORA, AND FAUNA - PRE-DROUGHT 
STRATEGIES 

1. State actions 

• Encourage all responsible agencies to promote voluntary water conservation through 
activities such as: 
° Developing and distributing information (e.g., public service announcements) 

to all user groups about; 
EfScient irrigation methods and techniques, 
Efficient home water use, 
Available services (i.e., audits, literature, technical information including 

evaporation - transpiration rates, and other information). 
® Recommending and explore providing for incentives, or requiring installation 

and use of automatic rain shut-off devices for irrigation systems. 
® Providing for and conducting "Home and Farm Assist" water conservation 

audits. 
° Encourage and explore providing for incentives for irrigation users to have 

irrigation system audits performed. 
° Providing updated information and incentives for water efficient/low impact 

landscaping. 
® Establishing conservation pricing rate structures. 
° Encourage agriculture and industry to maximize water use efficiency at all 

levels of production and services. [EPD, P2AD] 

• Monitor streamflow and precipitation at selected locations on critical streams [USGS, 
EPD,] 

• Monitor water quality parameters, such as temperature and dissolved oxygen at 
selected critical streams [USGS, EPD] 

• Provide the streamflow and water-quality data in real time for use by drought 
managers; and work with drought managers to optimize information delivery and use 
[USGS, EPD] 

• Evaluate the impact of water withdrawals on flow patterns, and the impact of 
wastewater discharges on water quality during drought [USGS, EPD, USF&WS, 
WRD] 

• Investigate indicators and develop tools to analyze drought impacts for waterways 
such as: 
- Coastal ecosystems (considering flows, flooding periods, salinity, and previous 

season's spawning or harvest success of sensitive species) 
- Thermal refuges such as the Flint River 
- Trout streams 

[CRD, WRD. ME, UGA] 
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" Improve tlie agencies capabilities and resources to monitor land-disturbing activities 
that might result in erosion and sedimentation violations. This capability is important 
because, during drought, dry soil surfaces can increase the rate of runoff while low 
stream-flows make streams more vulnerable to the effects of storm-water runoff. 
[EPD, GSWCC, CES] 

" Identify funding mechanisms and develop rescue and reintroduction protocols for 
threatened and endangered species during extreme events. [USFWS, WRD] 

• Develop and execute an effort to identify pollutant load reduction opportunities by 
wastewater discharge permit holders (i.e., below levels in wastewater discharge 
permits). Diese reductions will be implemented during drought flow periods as a 
voluntary commitment on the part of permit holders. [EPD] 

• Develop and execute an effort to identify opportunities for industry to decrease water 
use during drought periods (i.e., use less water in producing products and services 
during drought, and thereby potentially reducing quantity of wastewater discharged). 
Incentives ought to be considered to encourage voluntary participation. [P2AD] 

• Evaluate the impact of water withdrawals on flow regimes and the impact of 
wastewater discharges on water quality during drought. [EPD, USGS, CE] 

• Develop and promote implementation of sustainable lawn care programs based on 
selected BMPs and/or integrated pest management practices. Educate landscape 
professionals and individual homeowners on proper application of pesticides and 
fertilizers and conservation of water in order to reduce effects on water quality. 
The target audiences among landscape professionals include lawn maintenance 
contractors, landscape installation contractors, golf course superintendents, 
commercial lawn care providers and retail garden centers; education could be provided 
as part of a voluntary certification program for landscape professionals (see pre-
drought M&l strategies). [P2AD, GUAC, GDOA, UGA, CES, CE] 

• Encourage protection and restoration of vegetated stream buffos, including incentives 
for property owners to maintain buffers wider than the minimum required by state law. 
[EPD, CE] 

• Provide for protection of recharge areas through measures including land purchase or 
acquisition of easements. [EPD, CE] 

• Encourage and explore wildland fire mitigation measures (such as pre-suppression 
firebreaks, fuel reduction burning, mowing, and outdoor fire safe^ measures for 
homesteads and farms). [GFC, GFA] 

• Enhance programs to assist landowners and farmers with outdoor burning. 
[GFC, GFA] 
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PRE-DROUGHT STRATEGIES AND DROUGHT RESPONSES 
SECTION 4: DROUGHT RESPONSES 

"Pre-drought strategies " are longer-term actions, implemented before a drought, for the 
purposes of preparedness, mitigation, monitoring, and conservation, "Drought responses " 
are shorter-term actions, implemented during a drought, according to the level of drought 
severity. 

Section 4A: MUNICIPAL AND INDUSTRIAL - DROUGHT RESPONSES 

1. Outdoor Watering Reduction Schedule: 

• Outdoor watering other than those exempted activities is to occur only on 
scheduled days 

• Prior to onset of declared drought conditions, outdoor water use can occur 
during any hours on the scheduled days. 

• During declared drought conditions, outdoor water use will only be allowed 
during scheduled hours on the scheduled days. 

"Scheduled days are defined as follows": 
• Odd-numbered addresses may water on Tuesdays, Thursdays, and Sundays. 
• Even-numbered or unnumbered addresses may water on Mondays, 

Wednesdays, and Saturdays. 

"Scheduled weekend day is defined as follows": 
• Odd-numbered addresses may water on Sundays. 
• Even-numbered or unnumbered addresses may water on Saturdays. 

Schedule for Outdoor Water Use during Declared Drought Response Levels: 

Declared Drought Responses: Level One: 

Water on scheduled days -12 midnight to 10 a.m - and - 4 p.m. to 12 midnight. 

Declared Drought Response: Level Two: 

Water on schediiled days -12 midnight to 10 a.m. 

Declared Drought Response: Level Three: 

Water on scheduled weekend day - 12 midnight to 10 a.m. 

Declared Drought Response: Level Four: 

Complete outdoor water use ban 
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la. Landscape Irrigation - Established Landscapes 
Residential, commercial, industrial, govemmental, and recreational landscapes: 
° Established Landscapes using small capacity wells not requiring EPD water 
withdrawal permits for groundwater use are exempt firom the above schedule. 
° EPD will grant exemptions from the above schedule for use of recycled treated 
wastewater as determined on a case-by-case basis by EPD. 

- Irrigation of personal food gardens is exempt from restrictions. 
- Irrigation of landscapes (turf, ornamentals, annuals, and containerized plants) follows 

declared drought response levels schedule (above). 

lb. Landscape Irrigation - Newly Installed Landscapes (in place less than 30 days) 
Residential, commercial, industrial, governmental, and recreational landscapes 

- Irrigation of landscapes (turf, ornamentals, annuals, and containerized plants) allowed 
any day of the week, during allowed hours for the level in effect, for a period of 30 
days following installation. After this 30-day period, irrigation of newly installed 
landscapes follows schedule for established landscapes. 

- For landscapes installed by licensed professionals, please see commercial exemptions 
below. 

Ic. Golf Courses 
- Irrigation of fairways shall follow landscape irrigation schedules above, for 

unnumbered addresses. 
o Golf course using smaU capacity wells not requiring EPD water withdrawal 

permits for grotmdwater use are exempt from the above schedule 
o EPD wiU grant exemptions from the above schcdtilc for use of recycled 

treated wastewater as determined on a case-by-case basis by EPD. 
- Irrigation of greens and tees are exempt from restrictions. 

Id. Other Restricted Outdoor Water Uses 
Follow Basic schedule for Levels One and Two: Listed Activities are prohibited 
for Levels Three and Four, 

- FilHng installed swmuning pools (except when necessary for health care or structural integrity) 
- Washing vehicles, such as cars, boats, trailers, motorbikes, airplanes, golf carts 
- Washing buildings or structures (except for immediate fire protection) 
- Non-commercial fund-raisers, such as car washes 
- Using water for ornamental purposes, such as fountains, reflecting pools, and 

waterfalls (Except when necessary to support aquatic life) 
Basic schedule for Level One: Prohibited for Levels Two, Three, and Four. 
- Washing hard surfaces, such as streets, gutters, sidewalks, driveways 

(Except when necessary for public health and safety) 
Prohibited during ail Levels 
- Using hydrants for any purpose other than firefighting, public health, safety, or 

flushing. 
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2; Commercial Uses Exempt from State-Mandated Outdoor Water Use Restrictions 

- Professional licensed landscapcrs, golf course contractors, and sports turf landscapers: 
during installation and 30 days following installation only. Professional landscapers 
must be licensed for commercial exemptions to apply. 

- Irrigation contractors: during installation and as needed for proper maintenance and 
adjustments only 

- Sod producers 
- Ornamental growers 
- Fruit and vegetable growers 
- Retail garden centers 
- Hydro-seeding 
- Power-washing 
- Construction sites (e.g., to re-implement vegetation after earth moving) 
- Producers of food and fiber 
- Car washes 
- Other activities essential to daily business 

Prudent water management will be expected of all commercial uses. 
Note that some of these state allowed exemptions may be curtailed in drought 
response levels 3&4 by locally imposed restrictions 

3: Local and Regional Options: 

Tn the event of an emergency at the local water supply provider or government level, 
contact EPD and GEMA for assistance as appropriate. 

In addition to the mandated requirements outlined above, local and regional authorities 
retain the option of going beyond the State's minimnm provisions and specifying 
additional pre-drought strategies or drought responses within their jurisdiction. Action 
items to consider at the local/regional level include, but are not limited to, the following: 
developing system integration and interconnection to reduce drought vulnerability, 
placing additional water use restrictions on specific commercial uses, and placing 
additional restrictions on ou^oor watering. 

Water conservation and drought mitigation strategies should include conservation 
pricing. Local governments and water supply providers are strongly encouraged to 
evaluate a number of conservation pricing options and select the one that most 
readily satisfies their goals for water conservation. DNR's Water Conservation 
Manager, EPD and P2AD, as well as DCA, ARC and the RDC's can provide assistance in 
this effort. 

• Non-conservation pricing: Defined, as decreasing or flat pricing as quantity used 
increases - should be eliminated. 

15 

Confidential - S. Ct. 142 GA00233105 



• Conservation pricing: Defined as; 1) rates in wiiich the unit price increases as the 
quantity used increases - or- 2) seasonal rates or excess-use surcharges to reduce peak 
demands during summer months - should replace non-conservation pricing. 

• The conservation pricing base price should bo sufficient to cover the costs of operating 
and maintaining the system. Income above this amount derived from increased charges 
to heavy users should be used to fund incentive programs to effect efficiency in water 
use. 
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Section 4B: Agriculture Drought Response: 

- Implement the Flint River Drought Protection Act whenever severe drought 
conditions are predicted in the Flint River Basin. Measure and improve the 
effectiveness of the protective activities called for in the Act. [EPD] 
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Section 4C: WATER QUALITY, FLORA, AND FAUNA 
RESPONSES 

-DROUGHT 

1. Declared Drought Response Level One: 

a. State actions 

• Maintain minimal water quality parameters by: 
® Providing special releases from reservoirs and implementing innovative 

reservoir management to meet critical needs (e.g., alternative release patterns, 
controlling temperature of releases, changing storage purposes/authorized 
uses). (Implement only when not in violation or conflict with Federal Energy 
Regulatory Commission or Congressional authorizations.) 

° Reducing water withdrawals through implementation of the municipal and 
industrial section of this drought management plan. 

® Encouraging utilities and local governments to increase surveillance for sewer 
spills and leaks that may be more apparent as drought conditions worsen. 
[EPD, CE] 

• Implement voluntary pollutant load reduction opportunities (i.e., below levels in 
wastewater discharge permits) when flows are less than the flow upon which discharge 
permit limits were established. [EPD] 

• Implement industrial water reduction opportumties previously identified (i.e., use less 
water in producing products and services during drought, and thereby reducing 
quantity of water in waste stream). [P2AD, EPD] 

b. Local /regional actions 

• Require water conservation, building on on-going water conservation and education 
during non-drought periods and drawing on GUAC as a resource for urban irrigation. 
In addition to outdoca: watering restrictions specified for M&I users, conservation-
related drought responses at the regional or local level could include: . 
® Running public service announcements about proper watering techniques, 
frequency. 
° Providing daily evaporation-transpiration rates for irrigation scheduling. 

• Increase fire prevention measures during drought. [GFC, GFA, CES] 

2. Declared Drought Response Levels Two through Four 
• Continue Level one measures. 
• Implement rescue and reintroduction of threatened and endangered species as 

previously identified thresholds are met [USFWS, WRD] 
• Evaluate pre-drought protocols and enhance if necessary to minimize any future 

drought impacts to threatened and endangered species. [USFWS, WRD] 

18 

Confidential - S. Ct. 142 GA00233108 



SECTION 5 - DROUGHT INDICATORS AND TRIGGERS 
March 24, 2003 

5A): Drought Indicators; 

Drought indicators are variables that help to detect, characterize, and monitor changing climatic and 
drought conditions. This plan will use four primary indicators: precipitation, reservoir levels, 
groundwater levels, and streamflows. Indicators are selected for each of the nine climate divisions (CDs) 
in Georgia. 

CD Drought Indicators 

1 
SPI-3, SPI-6, SPl-12 

Lake Allatoona 
Chattooga River at Summerville 

2 

SPI-3, SPI-6, SPI-I2 
Lake Lanier, Lake Allatoona 

Etowah River at Canton 
Chestatee River near Dahlonega 

3 

SPI-3, SPI-6, SPI-I2 
Lake HartweU, Clark Hill 

Broad River near Dell 
Chattahoochee Rivor near Cornelia 

4 
SPI-3. SPI-6. SPI-I2 

Flint River at Montezuma 
Groundwater Well tl) 

5 

SPI-3, SPI-6, SPl-12 
Groundwater Well (1) 

Oconee River at Dublin 
Ocmulgee River at Macon 

6 
SPl-3, SPl-6, SPI-12 

Lake Hartwell, Clark Hill 
Ogeechee River near Eden 

7 

SPI-3. SPI-6, SPI-12 
Groundwater Wells (9) 

Spring Creek near Iron City 
Ichawavnochaway Creek at Milford 

8 
SPI-3. SPI-6. SPI-12 

Alapaha River at Statenville 

9 
SPI-3, SPI-6, SPl-12 

Satilla Rivor at Atkinson 

PREdPIXATlON Lake Hartwell 
Standardized Precipitation Index (SPI-3, 6,12) Clark Hill 
(Precipitation during the last 3, 6, and 12 GROUNDWATER LEVELS 
months compared to the same months CD4 well: 
historically) 11AAO1 

RESERVOIR LEVELS CD5 well: 
Lake AUatoona 21T001 
Lake Lanier CD7 wells: 
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13L180,12M017, 11K003, 13J004, 
12K014,10G313, OSKOOl, 08G001, 
09F520 

STEIEAMFLOWS 
Cliattooga River at Suniinerville (02398000) 
Etowah River at Canton (02392000) 
Chestatee River near Dahlonega (02333500) 
Broad River near Bell (02192000) 
Chattahoochee Rivcrncar Cornelia (02331600) 

• Flint River at Montezuma (02349500) 
Oconee River at Dublin (02223500) 
Ocmulgee River at Macon (02213000) 
Ogeechee River near Eden (02202500) 
Spring Creek near Iron City (02357000) 
Ichawaynochaway Creek ati^ford (02353500) 
Alqjaha River at Statenville (02317500) 
Satilla River at Atkinson (02228000) 
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SB): DROUGHT TRIGGERS 

• Drought triggers are specific values of indicators that help to determine when each level 
of drought response should begin or end. This plan contains four levels of increasing severity. 
A level is triggered when an indicator value reaches a certain percentile. By using percentiles, 
multiple indicators can be compared and combined within a consistent framework. Additional 
triggers are developed for reservoir levels based on K)nes, and streamflows based on average 
RUTinal discharge (AAD) and monthly 7QI0 (M7Q10). (Analytic procedures are described in 
Section 5C.) 
• Triggers are used for both going into a drought and coming out of a drought. Note that 
triggers do not automatically iuvoke a level and required response. Rather, the triggers prompt 
an evaluation (described in Section lA) about the possible need to declare a certain drought 
response level and take appropriate measures. 
• Going into a drought: When any one of the triggers for any one of the CDs is at a more 
severe level for at least two consecutive months, then an evaluation is conducted about whether 
to increase the level of response. 
• Getting out of a drought: When all of tiie triggers for that CD are at less severe level for 
at least four consecutive months, then an evaluation is conducted about whether to decrease the 
level of response. 

Conditions 
Percentiles for All Triggers: 
Precipitation, Reservoir Levels, 
Groundwater Levels, Streamflows 

Level 1 0.20-0.35 
Level 2 0.10-0.20 
Level 3 0.05-0.10 
Level 4 0.00-0.05 

Conditions Reservoirs Levels: Rule Curves 

Level I < Zone 1 

Level 2 < Zone 2 
Level 3 < Zone 3 

Level 4 < Zone 4 

Conditions Streamflows: AAD/M7Q10 

Level 1 <80/60/50% AAD 
Level 2 <M7Q10+(2/3 ) 

Level 3 <M7Q10 + (l/3 ) 

Level 4 <M7Q10 
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5C: ANALYTIC PROCEDURES FOR INDICATORS AND TRIGGERS 

The four levels of this plan were based on percentiles, relative to each month. This approach 
was designed to provide statistical comparability among indicators, temporal and spatial 
consistency, and ease of interpretation. For instance, percentiles can be related to probabilities 
of occurrence, and used to compare current conditions with historic conditions. 

The Indicators were selected through an analysis of several hundred combinations, using actual 
data, to generate the triggering sequences that would have occurred historically. These 
sequences were then compared to retrospective assessments of conditions in each of the 
climate divisions, and in each of the sectors of municipal and industrial, agriculture, and 
environmental, to determine the indicators and triggers that would have performed the best for 
the periods before, during, and after a drought. 

To transform indicator data to percentiles, the following procedures were used: 
• For precipitation, percentiles were calculated directly from the SPI value, which is a 
statistical Z-score, for each climate division. The SPi-3, -6, and -12 represents total 
precipitation during a 3, 6, and 12 month period, relative to those same months historically. 
Percentiles can also be determined by fitting a gamma distribution to the long-term record, and 
then determining 3, 6, and 12-month anomalies, relative to the historic record. 
• For reservoir levels, percentiles were calculated using an empirical cumulative 
distribution function, which is a ranking procedure using the historic record of data, analyzed by 
each month. In addition, reservoir triggers were based on reservoir rule curves, and levels were 
associated with each of the zones. 
• For groundwater, percentiles were calculated from U.S.G.S. duration analyses for 
probabilities of exceedance, using detrended data, and triggers were based on the most severe 
level for a majority of the selected wells. 
• For streamflows, percentiles were calculated from empirical cumulative distribution 
functions, using long-term and equivalent records of average flow data, analyzed by each 
month. In addition to percentiles, an algorithm using average annual discharge (AAD) and 
monthly 7Q10 (M7Q10) was used for streamflow triggers. Here, delta (A) is the difference 
between 80/60/50% AAD and M7Q10, and 80/60/50% refers to 80%AAD for January through 
April, 60%AAD for May, June, and December, and 50%AAD for July through November. 

Through evaluations of the drought plan and its performance (Section IC, It is likely that 
indicators, trigger levels, data sources, and calculation methods may change. This drought plan 
is designed to remain flexible, and to accommodate procedures that would provide the most 
useful guidance and ability to minimize the adverse impacts of drought. 
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T
he sustainable management of our fresh 
water resources is a crucial component 
of supporting future population and 
economic growth. State laws and policies 
can be a powerful mechanism to promote 
the efficient use of water. This report 
describes research efforts taken to 
identify and assess state-level laws and 

policies related to water efficiency and conservation. 

The analysis was based on a 20-question survey developed 
by the project team under the guidance of a project 
advisory committee. Each state was surveyed, and the 
responses for every question were scored. The results are 
framed in a style similar to a school report card. Presenting 
this information collectively provides a resource that 
policy makers, and other professionals active in the water 
efficiency and conservation movement, can utilize.  

The intention behind adding the report and assigning 
grades is to create concise and useful information, and  
to bring attention to exemplary policies that may be used 
as models for other states to emulate. Additionally, the 
outcomes will likely create a catalyst for dialogue about 
current and future water efficiency and conservation 
laws and policies, and generate friendly and healthy 
competition among states in regard to water efficiency 
and conservation efforts. 

After the 20-question survey was developed and 
approved by the advisory committee in April, 2011 the 
data collection effort began. Data collection proved to 
be a large undertaking and ran through the end of the 
calendar year. When the finished surveys were gathered, 
the project team began reviewing the answers for 
completeness and accuracy. Citations were required for 
a “yes” answer to be counted. Following preliminary 
efforts to verify responses and seek feedback from the 
states regarding any unverified answers, AWE forwarded 
augmented survey responses to a team of attorneys  
at the Environmental Law Institute (ELI) for a more 
comprehensive legal review. 

Executive Summary

A

A–

B+

B

B–

C+

C

C–

D
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  S TAT E    P O I N T S    G R A D E

Alabama 2 D
Alaska 3 D
Arizona 23 B+
Arkansas 7 C-
California 29 A-
Colorado 16.5 B-
Connecticut 14 C+
Delaware 7 C-
Florida 11 C
Georgia 18.5 B
Hawaii 4 D
Idaho 3 D
Illinois 5 C-
Indiana 6 C-
Iowa 10.5 C
Kansas 10 C
Kentucky 13 C+
Louisiana 2 D
Maine 3 D
Maryland 7.5 C
Massachusetts 13 C+
Michigan 3 D
Minnesota 14.5 C+
Mississippi 2 D
Missouri 2 D
Montana 3 D
Nebraska 3 D
Nevada 17.5 B-
New Hampshire 17 B-
New Jersey 16.5 B-
New Mexico 14 C+
New York 11 C
North Carolina 11 C
North Dakota 2 D
Ohio 3.5 D
Oklahoma 3 D
Oregon 15.5 B-
Pennsylvania 3 D
Rhode Island 20 B
South Carolina 6.5 C-
South Dakota 4 D
Tennessee 4 D
Texas 29 A-
Utah 14 C+
Vermont 6 C-
Virginia 16.5 B-
Washington 21.5 B
West Virginia 4 D
Wisconsin 15.5 B-
Wyoming 2 D

ELI mapped the spectrum of existing policy alternatives 
and, in cooperation with AWE, created a tiered scoring 
method that was applied to each response. A total of 
40 possible points could be earned from the survey 
questions. Additionally, each state was eligible for three 
additional points in the form of extra credit. 

Following scoring, ELI and AWE identified laws and  
regulations they believe to represent the strongest 
examples of water efficiency and conservation law under 
each question. Strong statutory and regulatory language 
is the foundation of an effective statewide water efficiency 
program. The report includes a chapter that showcases 
examples from across the country of outstanding state 
statutory and regulatory provisions to promote potable 
water efficiency and conservation. The highlighted 
examples may serve as useful models for states wishing  
to create new water efficiency and conservation policies, 
or strengthen existing ones. 

Collectively, the 50 states earned a total of 492.5 points 
which averages out to a “C” grade. The summary table 
and map presented herein display the distribution of 
grades among states. Two states earned an “A” grade, 
and there were 11 “B’s,” 18 “C’s,” and 19 “D’s.” The results 
demonstrate that state level water efficiency and conser-
vation laws and policies throughout the United States vary 
greatly. Many states have virtually no relevant policies 
and regulations, while others have a compendium of well-
planned and strongly implemented practices. 

The fully completed surveys are not included with the 
report, but are posted to the Alliance for Water Efficiency’s 
online Resource Library at www.a4we.org/2012-state-in-
formation.aspx.

http://www.a4we.org/2012-state-information.aspx
http://www.a4we.org/2012-state-information.aspx
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This report begins with a discussion of the project back-
ground and survey questions. Next, the data collection 
process and scoring methodology used to assign 
grades to each state are described. This is followed by a 
summary of the results, and a section that provides detail 
on the most rigorous and robust water efficiency and 
conservation laws and policies. The Great Lakes States 
are discussed in a separate section to explain some of 
the issues surrounding the Great Lakes Compact. Project 
challenges are addressed prior to the concluding remarks. 

The results demonstrate that state level water efficiency 
and conservation laws and policies throughout the United 
States vary greatly. There are states with virtually no 
relevant policies and regulations, while others have an 
abundance of well-planned and strongly implemented 
practices. It is also important to note that this effort does 
not attempt to analyze the actual program implementa-
tion within each state as a result of these laws and 
policies. Such an effort would have required extensive 
research far beyond the financial resources that were 
available. It is hoped that any future updates will include 
an analysis of implementation. 

This report does not contain the completed surveys. Those 
may be found in the Alliance for Water Efficiency’s online 
Resource Library.1

S
tate level laws and policies represent 
a powerful means to reduce water 
consumption in the United States. The 
implementation of water efficiency and 
conservation strategies is more important 
than ever. As of this writing, large portions 
of Arizona, New Mexico, Texas, and much  

of the Southeastern United States are in the midst 
of long-term severe drought conditions. The bulk of 
the Midwest is currently under exceptional drought 
conditions, the highest intensity listed by the U.S. 
Drought Monitor. A 2003 U.S. General Accounting Office 
survey revealed that 36 states are expecting water 
shortages by 2013. The number would likely have been 
higher if California, Nevada, New Mexico, Mississippi, and 
Michigan had provided input to the survey. Even without 
the aforementioned water shortages, water efficiency 
and conservation are necessary to support future  
population and economic growth. 

During 2011, the Alliance for Water Efficiency (AWE) 
surveyed the 50 states to identify and assess state-level 
water efficiency and conservation laws and policies. This 
effort built upon existing state and provincial information 
that was produced and posted to the AWE resource 
library in 2009. Since the Alliance receives a great deal 
of positive feedback about the value of the state and 
provincial information, an update was both needed and 
warranted. The effort in 2009 did not include a written 
report or a qualitative evaluation of each state. The 2011 
update included a reworking of the previous survey, 
a new data collection effort, the addition of a grading 
scheme to assign each state a score and grade, updating 
the online resource library, and a written report. 

The intention behind adding the report and assigning 
grades is to create concise and useful information, and 
to bring attention to exemplary policies that may be 
used as models for other states to emulate. Additionally, 
the outcomes will likely be a catalyst for dialogue about 
current and future water efficiency and conservation 
laws and policies, and will create friendly and healthy 
competition among states in regard to water efficiency 
and conservation efforts. 

Introduction

1 Alliance for Water Efficiency Resource Library: http://www.allianceforwaterefficiency.org/resource-library/default.aspx 

http://www.allianceforwaterefficiency.org/resource-library/default.aspx
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              Figure 1:  AWE 2009 State Survey Questions

1. What state agency or agencies are in charge of drinking water conservation/efficiency?

2. Does the state require preparation of drought emergency plans by water utilities or cities on any prescribed schedule?

3. Does the state have a mandatory planning requirement for drinking water conservation separate from drought emergency plans?

4. Does the state require implementation of conservation measures as well as preparation of plans?

5. Does the state have the authority to approve or reject the conservation plans?

6. Does the state have minimum water efficiency standards more stringent than federal or national requirements?

7. Does the state regulate drinking water supplies and require conservation as part of its permitting process or water right permit?

8. Does the state allow funding for conservation programs under a State Revolving Fund?

9. Does the state offer other financial assistance? Bonds? Appropriations?

10. Does the state offer direct or indirect technical assistance?

11. Does the state provide statewide ET microclimate information?

Background & Methodology

2009 Survey
In 2009, AWE surveyed states to identify water efficiency and conservation laws 
and policies. The survey consisted of 11 questions, the results of which were 
posted to the online AWE Resource Library. The questions are presented below. 
The Alliance for Water Efficiency received a great deal of feedback regarding the 
information generated by the survey, and the state information pages represent 
a highly trafficked section of the AWE website. President and CEO Mary Ann 
Dickinson presented the 2009 survey results at the 2010 WaterSmart Innovations 
Conference and summarized the results based on a simple analysis of “yes” 
versus “no” answers. This generated a lot of interest in scoring states and created 
a demand for additional analytical information in respect to state level water 
efficiency and conservation laws and policies.

This section provides a brief historical background of AWE’s data collection efforts 
regarding state level laws and policies for water efficiency and conservation, and 
presents the data collection and scoring methodology. The aforementioned 2009 
effort is described briefly because it set the foundation for the 2011 research. 
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2011 Survey
In 2011, AWE formed a project advisory committee to 
develop a new set of questions to update the 2009 effort. 
The end result contained four new questions, and several 
questions that were similar to their 2009 survey counter-
parts, but reworded or expanded to be more specific. The 
project advisory committee, representing water agencies 
from six states, met via conference call on January 26 and 
April 5, 2011 to develop and vet the survey instrument. 
The survey was finalized on April 22, 2011. This task was 
a challenging endeavor and required the committee to 

review changes and provide feedback between and after 
meetings. The committee could have easily created a 
survey containing 30 or more questions. However, a large 
survey would have overwhelmed survey respondents, 
and required more financial and staff resources than were 
available to complete this project. The final questionnaire 
is listed below in its entirety, followed by a discussion 
of each question. The data collection and scoring 
methodology are described in the next section.

1. What state agency or agencies are in charge of drinking water conservation/ efficiency?

2. Does the state have a water consumption regulation for toilets that is more stringent than the federal standard?

3. Does the state have a water consumption regulation for showerheads that is more stringent than the federal standard?

4. Does the state have a water consumption regulation for urinals that is more stringent than the federal standard?

5. Does the state have a water consumption regulation for clothes washers that is more stringent than the federal standard? 

6. Does the state have a water consumption regulation for pre-rinse spray valves that is more stringent than the federal standard? 

7. Does the state have mandatory building or plumbing codes requiring water efficient products that exceed the federal standard? 

8. Does the state have any regulations or policies for water utilities regarding water loss in the utility distribution system? 

9. Does the state require conservation activities as part of its water permitting process or water right permit? 

10. Does the state require preparation of drought emergency plans by water utilities or cities on any prescribed schedule? 

11. Does the state have a mandatory planning requirement for potable water conservation/efficiency separate from  
drought emergency plans? 

12. Does the state have the authority to approve or reject the conservation plans?

13. How often does the state require the water utilities to submit a potable water conservation plan (not part of a drought  
emergency plan)? 

14. If the state has a mandatory planning requirement for potable water conservation separate from drought emergency plans,  
is there a framework or prescribed methodology? 

15. Does the state require water utilities to implement conservation measures, beyond just the preparation and submittal of plans?

16. Does the state offer financial assistance to utilities, cities, or counties for urban water conservation programs such as a  
revolving loan fund? Grants? Bonds? Appropriations?

17. Does the state offer technical assistance for urban water conservation programs?

18. Does the state require volumetric billing?

19. What percentage or number of publicly supplied water connections (residential and nonresidential) are metered in your state? 

20. Does the state provide statewide ET microclimate information for urban landscapes?

Figure 2:  AWE 2011 State Survey Questions
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1.  What state agency or agencies are in charge 
of drinking water conservation/efficiency? 

This question remained unchanged from the previous 
survey both in terms of its position and the wording. This 
question simply aims to identify state agencies that are 
responsible for drinking water efficiency and conservation. 
These responsibilities are often divided among multiple 
agencies in a single state, but only one agency per state 
is listed in the report cards found in the appendix due to 
available space. The full survey responses posted in the 
AWE Resource Library contain complete listings.

2.  Does the state have a water consumption 
regulation for toilets that is more stringent than  
the federal standard? 

Questions 2-7 of the current survey were disaggregated 
from Question 6 of the 2009 survey which asked, “Does 
the state have minimum water efficiency standards more 
stringent than federal or national requirements?” The 
wording of the original Question 6 was too vague and 
generated answers that were not in line with what was 
being sought, which was information on standards for 
plumbing fixtures that are more stringent than what is 
required federally. Standards for water-using fixtures and 
appliances are extremely effective in reducing water use 
through the process of natural replacement. If a federal 
standard exists for a particular fixture, and there are an 
abundance of high-efficiency models of that fixture in the 
marketplace (preferably third-party tested and approved 
by an entity such as WaterSense), then there may be states 
with a more stringent standard.

The Energy Policy Act of 1992 set a federal standard for 
toilets at a maximum flush volume of 1.6 gallons per flush 
(gpf). This standard took effect in 1994 for residential 
toilets and in 1997 for commercial toilets. Question 2 
seeks to identify any states that have a standard for toilets 
that is less than 1.6 gallons per flush. Toilet technology 
has advanced a great deal since the Energy Policy Act 
of 1992 and high-efficiency toilets are becoming more 
commonplace. The U.S. EPA WaterSense program has 
labeled over 1,000 high-efficiency toilet models that 
flush at a volume of 1.28 gpf, and perform well. Fixtures 
with the WaterSense label are 20 percent more water 
efficient than their average counterparts, and have 
undergone rigorous third party testing to ensure equal 

or better performance.2 This is important because it 
reflects a marketplace that contains a sufficient stock of 
well performing high-efficiency toilets. If the marketplace 
cannot support a new efficiency standard the results will 
be disastrous. 

3.  Does the state have a water consumption 
regulation for showerheads that is more stringent 
than the federal standard? 

Question 3 also stemmed from question number 6 of 
the 2009 survey, and specifically asks if the state has a 
requirement for showerheads that is more stringent than 
the federal standard. WaterSense created a specification 
for showerheads in 2010 and has labeled many models 
at a flow rate of 2.0 gallons per minute (gpm). This is 0.5 
gpm more efficient than the federal standard of 2.5 gpm 
set forth in the Energy Policy Act of 1992. The WaterSense 
labeling of showerheads indicates that there are a variety 
of well performing showerheads in the marketplace that 
are more efficient than the national standard. The project 
advisory committee wanted to identify any states with a 
standard for showerheads that is more stringent than the 
one imposed federally. 

Any standard-making process for showerheads should 
consider the potential for thermal shock with a flow rate 
less than 2.5 gpm. There is detailed information about 
this issue in the AWE Resource Library on the Residential 
Shower and Bath Introduction page.

4.  Does the state have a water consumption 
regulation for urinals that is more stringent than  
the federal standard?

When Question 6 from the 2009 survey was reworked 
into multiple questions the advisory committee chose 
urinals as a specific fixture to be included. The standard 
for urinals in the United States is 1.0 gpf as per the Energy 
Policy Act of 1992. WaterSense began labeling high-
efficiency urinals in 2009, with a maximum flush volume 
of 0.5 gpf.3 At present there are 140 urinal models labeled 
by WaterSense.4 If states choose to go beyond the federal 
standard for urinals there are many options that meet 
water efficiency and performance criteria. Examples of 
such standards will provide valuable information for the 
water efficiency community. 

Survey Questions

1. What state agency or agencies are in charge of drinking water conservation/ efficiency?

2. Does the state have a water consumption regulation for toilets that is more stringent than the federal standard?

3. Does the state have a water consumption regulation for showerheads that is more stringent than the federal standard?

4. Does the state have a water consumption regulation for urinals that is more stringent than the federal standard?

5. Does the state have a water consumption regulation for clothes washers that is more stringent than the federal standard? 

6. Does the state have a water consumption regulation for pre-rinse spray valves that is more stringent than the federal standard? 

7. Does the state have mandatory building or plumbing codes requiring water efficient products that exceed the federal standard? 

8. Does the state have any regulations or policies for water utilities regarding water loss in the utility distribution system? 

9. Does the state require conservation activities as part of its water permitting process or water right permit? 

10. Does the state require preparation of drought emergency plans by water utilities or cities on any prescribed schedule? 

11. Does the state have a mandatory planning requirement for potable water conservation/efficiency separate from  
drought emergency plans? 

12. Does the state have the authority to approve or reject the conservation plans?

13. How often does the state require the water utilities to submit a potable water conservation plan (not part of a drought  
emergency plan)? 

14. If the state has a mandatory planning requirement for potable water conservation separate from drought emergency plans,  
is there a framework or prescribed methodology? 

15. Does the state require water utilities to implement conservation measures, beyond just the preparation and submittal of plans?

16. Does the state offer financial assistance to utilities, cities, or counties for urban water conservation programs such as a  
revolving loan fund? Grants? Bonds? Appropriations?

17. Does the state offer technical assistance for urban water conservation programs?

18. Does the state require volumetric billing?

19. What percentage or number of publicly supplied water connections (residential and nonresidential) are metered in your state? 

20. Does the state provide statewide ET microclimate information for urban landscapes?

2 The WaterSense Label: http://www.epa.gov/WaterSense/about_us/watersense_label.html
3 WaterSense Specification for Flushing Urinals: http://www.epa.gov/WaterSense/docs/urinal_finalspec508.pdf
4 WaterSense Labeled Urinal List: http://www.epa.gov/WaterSense/product_search.html?Category=3

http://www.epa.gov/WaterSense/about_us/watersense_label.html
http://www.epa.gov/WaterSense/docs/urinal_finalspec508.pdf
http://www.epa.gov/WaterSense/product_search.html?Category=3
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5.  Does the state have a water consumption 
regulation for clothes washers that is more 
stringent than the federal standard?

Clothes washers were included when Question 6 from 
the 2009 survey was divided into specific components. 
Currently the federal standard for residential and 
commercial family-sized clothes washers requires a 
water factor (WF) of 9.5 or less based on the Energy 
Independence and Security Act of 2007 and the Energy 
Policy Act of 2005. The water factor is a value used to 
determine the water efficiency of a clothes washer, and 
represents the number of gallons used to wash 1 cubic 
foot of laundry.5 The lower the water factor, the higher the 
efficiency. On May 31, 2012 the U.S. Department of Energy 
issued new standards for residential clothes washers that 
will take effect in 2015 and change again in 2018. The new 
standards use an integrated water consumption factor 
(IWF) and are presented in Table 1 below.

Table 1:  New U.S. Department of Energy  
Clothes Washer Standards

AMENDED RESIDENTIAL CLOTHES WASHER 
STANDARDS

                                            INTEGRATED WATER FACTOR (IWF)*

Product Type              Effective:    3/7/2015        1/1/2018

Top-loading, 
 Compact  
 (less than 1.6 ft3 capacity)

14.4 12.0

Top-loading,  
 Standard 

8.4 6.5

Front-loading,  
 Compact  
 (less than 1.6 ft3 capacity)

8.3 N/A

Front-loading,  
 Standard

4.7 N/A

 *IWF (integrated water consumption factor) is calculated  
 as the sum, expressed in gallons per cycle, of the total   
 weighted per-cycle water consumption.6

ENERGY STAR® labeled clothes washers must currently 
have a water factor of 6.0 or less to qualify, which is 
37 percent lower than the WF required by the existing 
national standard.7 As of this writing, ENERGY STAR has 
labeled 367 residential clothes washers and 71 family sized 
commercial clothes washers.8 Consumers would have a 
large variety of clothes washers to choose from if a state 
created a standard more efficient than what is found in 
the Energy Independence and Security Act of 2007. 

It is important to note that in order for a state to establish 
a water consumption requirement for clothes washers 
more stringent than the national standard, it would have 
to obtain a waiver for federal preemption. Preemption, 
in this case, means that the federal standard preempts 
any state or local standard for clothes washers. Federal 
preemption was waived for faucets, showerheads, toilets, 
and urinals in 2010.9

5  Alliance for Water Efficiency Residential Clothes Washer Introduction: http://www.allianceforwaterefficiency.org/Residential_Clothes_Washer_
Introduction.aspx?terms=water+factor

6  2012-05-31 Energy Conservation Program: Energy Conservation Standards for Residential Clothes Washers; Direct final rule: http://www.regulations.
gov/#!documentDetail;D=EERE-2008-BT-STD-0019-0041

7  ENERGY STAR Clothes Washer Criteria: http://www.energystar.gov/index.cfm?c=clotheswash.pr_crit_clothes_washers

8  Residential and Commercial Clothes Washers Qualified Product Lists: http://downloads.energystar.gov/bi/qplist/res_clothes_washers.pdf?53a8-df0d 
and http://downloads.energystar.gov/bi/qplist/comm_clothes_washers.pdf?182e-6c2b

9  Federal Register/Vol. 75, No. 245/Wednesday, December 22, 2010/Rules and Regulations: http://www.allianceforwaterefficiency.org/uploadedFiles/
Federal-Register75.pdf

10 Electronic Code of Federal Regulations–Title 10: §431.408: http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=fe07ab8cd91125ac440c160ac8182365&rg
n=div5&view=text&node=10:3.0.1.4.19&idno=10#10:3.0.1.4.19.22.83.8 

Code of Federal Regulations
 Title 10: Energy

 § 431.408  Preemption of State regulations for 
covered equipment other than electric motors and 
commercial heating, ventilating, air-conditioning 
and water heating products.

 This section concerns State regulations providing 
for any energy conservation standard,  or 
water conservation standard (in the case of 
commercial prerinse spray valves or commercial 
clothes washers), or other requirement with 
respect to the energy efficiency, energy use, or 
water use (in the case of commercial prerinse 
spray valves or commercial clothes washers), for 
any covered equipment other than an electric 
motor or commercial HVAC and WH product. 
Any such regulation that contains a standard 
or requirement that is not identical to a 
Federal standard in effect under this subpart is 
preempted by that standard, except as provided 
for in sections 327(b) and (c) and 345(e), (f) and (g)  
of the Act.10

http://www.allianceforwaterefficiency.org/Residential_Clothes_Washer_Introduction.aspx?terms=water+factor
http://www.allianceforwaterefficiency.org/Residential_Clothes_Washer_Introduction.aspx?terms=water+factor
http://www.regulations.gov/#!documentDetail;D=EERE-2008-BT-STD-0019-0041 
http://www.regulations.gov/#!documentDetail;D=EERE-2008-BT-STD-0019-0041 
http://www.energystar.gov/index.cfm?c=clotheswash.pr_crit_clothes_washers
http://downloads.energystar.gov/bi/qplist/res_clothes_washers.pdf?53a8-df0d
http://downloads.energystar.gov/bi/qplist/comm_clothes_washers.pdf?182e-6c2b
http://www.allianceforwaterefficiency.org/uploadedFiles/Federal-Register75.pdf
http://www.allianceforwaterefficiency.org/uploadedFiles/Federal-Register75.pdf
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=fe07ab8cd91125ac440c160ac8182365&rgn=div5&view=text&node=10:3.0.1.4.19&idno=10#10:3.0.1.4.19.22.83.8
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=fe07ab8cd91125ac440c160ac8182365&rgn=div5&view=text&node=10:3.0.1.4.19&idno=10#10:3.0.1.4.19.22.83.8
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6.  Does the state have a water consumption 
regulation for pre-rinse spray valves that is more  
stringent than the federal standard? 

Pre-rinse spray valves are commonly used in restaurants 
and other commercial food operations to rinse particles 
from plates and other items with a high pressured spray of 
water before loading them into a dishwasher. The current 
federal standard is 1.6 gpm according to the Energy Policy 
Act of 2005. A specification is currently being developed 
by WaterSense for pre-rinse spray valves which will 
likely require a flow rate of 1.25 gpm to be labeled.11 If a 
specification is developed it will help ensure that there 
are a variety of models in the marketplace that meet 
both efficiency and performance requirements set forth 
by WaterSense. The federal standard for pre-rinse spray 
valves is relatively new and the project advisory committee 
wanted to recognize any states with a standard more 
stringent than the one imposed nationally. As is the case 
with clothes washers, a state requirement for pre-rinse 
spray valves that is more efficient than the federal standard 
would require a waiver of preemption. This question was 
derived from Question 2 from the 2009 survey.

7.  Does the state have mandatory building 
or plumbing codes requiring water efficient 
products that exceed the federal standard? 

In addition to asking about standards for specific water-
using fixtures and appliances, the advisory committee 
concluded it was important to ask about building and 
plumbing codes. Building and plumbing codes can require 
the installation of water-efficient products in buildings. 
These codes may include efficiency standards for the  
aforementioned fixtures in Questions 2-6, additional 
fixtures and fittings, or may contain requirements for 
plumbing system design.

8.  Does the state have any regulations or policies  
for water utilities regarding water loss in the utility 
distribution system?

According to the AWE Resource Library, 
 Losses in water utility operations occur in two distinctly 

different manners. Apparent losses occur due to  
customer meter inaccuracies, billing system data errors 
and unauthorized consumption. These losses cost utilities 
revenue and distort data on customer consumption 
patterns. Losses also occur as real losses or water that 
escapes the water distribution system, including leakage 
and storage overflows. These losses inflate the water  
utility’s production costs and stress water resources since 
they represent water that is extracted and treated, yet  
never reaches beneficial use.12 

Losses from the distribution system may very well 
represent the most inefficient consumption of treated 

water. This is a new question. The 2009 survey did not 
directly ask about water loss, and the project advisory 
committee decided that this important topic should be 
included. 

 9.  Does the state require conservation activities  
as part of its water permitting process or water  
right permit?

This question was asked in the 2009 survey (Question 7)  
and was included again in the 2011 survey. Water with-
drawal permits may contain conditions to ensure that 
water is not being wasted or used inefficiently. Requiring 
conservation activities in the permit approval process 
represents a means to promote the efficient use of water. 
Procedures vary among states, and this question was 
asked to identify what conditions are set forth in regard  
to conservation in the water permitting process. 

10.  Does the state require preparation of drought 
emergency plans by water utilities or cities on any 
prescribed schedule? 

Times of drought require immediate action to reduce 
the demand for water. It is important to have this action 
well planned in advance. Drought plans often include 
strategies to reduce demand for a varying degree of 
shortage situations. This is the same as Question 2 in 
the 2009 survey and is intended to find out if states are 
requiring water suppliers to prepare such plans.

11. Does the state have a mandatory planning 
requirement for potable water conservation/ 
efficiency separate from drought emergency plans? 

The 2009 survey (Question 3) and the 2011 survey both 
asked if conservation plans are required separately from 
drought emergency plans. This distinction between 
drought plans and conservation plans clearly identifies 
states that are focused on water efficiency and 
conservation during non-drought conditions. Measures 
taken during a drought may only have short-term  
savings impacts, whereas programs implemented via  
a conservation plan are intended to have long-term  
effects on water demand. 

12.  Does the state have the authority to approve or  
reject the conservation plans? 

This question was utilized in the 2009 survey (Question 5)  
and sought to identify authority held by the state to 
approve or reject required conservation plans. This 
question builds upon Question 11. Without authority to 
approve or reject plans, it will be difficult, if not impossible, 
for the state to hold utilities to any specific planning 
requirements. The state’s authority to approve or reject 
plans gives strength to the overall planning process. 

11 WaterSense Notification of Intent (NOI) to Develop Draft Performance Specifications for High-Efficiency Pre-Rinse Spray Valves: http://www.energystar.gov/
ia/partners/prod_development/new_specs/downloads/pre_rinse_spray_valves/PRSV_Notice_of_Intent.pdf

12 Water Loss Control—What Can Be Done? http://www.allianceforwaterefficiency.org/Water_Loss_Control_-_What_Can_Be_Done.aspx

http://www.energystar.gov/ia/partners/prod_development/new_specs/downloads/pre_rinse_spray_valves/PRSV_Notice_of_Intent.pdf
http://www.energystar.gov/ia/partners/prod_development/new_specs/downloads/pre_rinse_spray_valves/PRSV_Notice_of_Intent.pdf
http://www.allianceforwaterefficiency.org/Water_Loss_Control_-_What_Can_Be_Done.aspx
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13.  How often does the state require the water 
utilities to submit a potable water conservation 
plan (not part of a drought emergency plan)?

This question asks how often utilities must submit water 
conservation plans, and is intended to add detail to any 
“yes” answers for Question 11. This new question was not 
included in the 2009 survey. 

14.  If the state has a mandatory planning 
requirement for potable water conservation 
separate from drought emergency plans, is there 
a framework or prescribed methodology?

This was a new question and not asked in the 2009 survey. 
Must conservation plans adhere to a methodology or 
include mandatory components? Answers to this question 
provide insight into the strength of the planning require-
ments set forth by states. A prescribed methodology helps 
water providers prepare plans and creates a standardized 
approach. 

15.  Does the state require water utilities to 
implement conservation measures, beyond just 
the preparation and submittal of plans? 

This question was asked in the 2009 survey (Question 4) as 
well. Water conservation plans alone will not reduce water 
use; the plans have to be put into action. Legal language 
regarding implementation can vary from suggestions 
to enforceable penalties for failure to implement. This 
question was formulated to recognize the importance 
of actual implementation, and to identify the different 
requirements among states.

16.  Does the state offer financial assistance 
to utilities, cities, or counties for urban water 
conservation programs such as a revolving 
loan fund? Grants? Bonds? Appropriations? 

The 2009 survey contained multiple questions regarding 
funding for water conservation programs. The 2011 survey 
condensed these questions into one. Technically all states 
can capitalize water conservation programs via the Clean 
Water State Revolving Fund (CWSRF) and Drinking Water 
State Revolving Fund (DWSRF) programs. A September 
2000 EPA memorandum titled, “Policy on Using the CWSRF 
on Water Efficiency/Conservation Measures,” details 
eligible projects, which include conservation programs. 
A similar EPA memo regarding the DWSRF programs 
indicates the fund can be used for water conservation 
programs.13 In addition to these memorandums, the EPA 
factsheet, “Funding Water Efficiency through the State 
Revolving Fund Programs,” confirms that both the CWSRF 
and DWSRF can be used for, “financial assistance to help 
states and systems initiate a variety of efficiency measures 
and programs.”

This question asked about additional resources such as 
grant programs, bonds, and appropriations. Without 
financial assistance many water efficiency and conserva-
tion programs would not be possible.

17.  Does the state offer technical assistance 
for urban water conservation programs? 

Question 10 of the 2009 survey essentially asked the 
same question, “Does the state offer direct or indirect 
technical assistance?” The 2009 question lacked 
specificity in regard to urban water conservation 
programs, and the “yes” answers were not always 
relevant or could be slightly misleading. The question 
was reworded for the 2011 survey, and only technical 
assistance that is designed for urban water use was 
included. 

18.  Does the state require volumetric billing? 

This question was not part of the 2009 survey, but its 
subject is of great importance to water efficiency and 
conservation. If customers are billed for the amount of 
water consumed they are less likely to waste water.14 
Volumetric billing also makes it possible to implement 
water rate structures that encourage conservation.

19.  What percentage or number of publicly 
supplied water connections (residential and 
nonresidential) are metered in your state?

Water meters allow consumption to be measured. 
Without them suppliers cannot identify the amount of 
water being used and charge accordingly. The advisory 
committee designed this question to identify the 
percentage of metered connections in each state. If the 
state could not provide the percentage, but rather a 
number of connections, the project team would estimate 
a percentage from data on the total number  
of connections. 

20.  Does the state provide statewide ET micro-
climate information for urban landscapes? 

Question 11 of the 2009 survey asked, “Does the state 
provide Statewide ET microclimate information?” For the 
2011 survey, the question was altered to ask specifically 
about evapotranspiration (ET) information for urban 
landscapes. A significant portion of existing weather and 
irrigation data concerns agricultural water use. Because 
the focus of this effort is urban water use, the question 
was changed to eliminate those responses. Microclimate 
information can be used to increase the efficiency 
of outdoor water use through improved irrigation 
scheduling. 

13 EPA DWSRF Memorandum (July 25, 2003) Use of Drinking Water State Revolving Fund (DWSRF) Program Funds for Water Efficiency Measures
14 Alliance for Water Efficiency Metering Introduction: http://www.allianceforwaterefficiency.org/metering.aspx

http://www.allianceforwaterefficiency.org/metering.aspx
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Data Collection and 
Scoring Methodology

O
nce the survey was fully vetted, the 
project team began collecting data. 
The data collection effort, which 
included a thorough review of the 
results, ran through the end of calendar 
year 2011. Question 1 of the 2009 
survey asked, “What state agency or 

agencies are in charge of drinking water conservation/
efficiency?” The information produced from this question 
was used to find appropriate contacts in each state to 
assist with completing the survey. Contact was initiated 
via phone calls and emails. Due to the length of the survey 
and the need to include citations, the completed surveys 
were sent from the respondents to the project team via 
email instead of being conducted over the phone.  

There were a small number of instances when the 
project team repeatedly attempted to connect with state 
personnel and received little or no assistance. In these 
cases the team conducted extensive research to find 
information for any unanswered survey questions. 

After the finished surveys were gathered the project team 
began reviewing the responses for completeness and 
accuracy. The questions generated complex answers and 
there was a great deal of variance among states. Even with 
the help of state employees, the survey results required 
extensive research and cite checking to verify answers. 
Many responses were edited in the course of the verifica-
tion process and additional information often was added 
to support answers. 

Ultimately, all “yes” answers required a supporting citation 
to be counted. Not all “yes” answers are equal, and there 
are often nuanced details behind a “yes” designation. 
To account for this, a substantial amount of supporting 
information is posted along with the completed surveys in 
the AWE Resource Library.  The variation and complexity 
of answers also created a need to expand point ranges 
for scoring questions, which is discussed in greater detail 
below.

Following AWE’s preliminary efforts to verify responses 
and seek feedback from the states regarding any 
unverified answers, AWE forwarded augmented survey 
responses to a team of attorneys at the Environmental 
Law Institute (ELI) for a more comprehensive legal review. 
The Institute restricted its analysis to the survey questions 
that involved legal matters: Questions 2-6, 7-15, and 18. 
Through legal research databases, ELI obtained current 
versions of each statute or regulation cited by the survey 
respondents. In the course of exploring state codes, ELI 
located relevant but un-cited authorities and also included 
those sources in its evaluation. 

Using the referenced laws, ELI verified whether the 
provisions cited by the respondents were sufficient to 
support the respondents’ answers. ELI relied only on 
the language of the laws to cite check and evaluate the 
accuracy of responses; ELI disregarded as immaterial to its 
analysis any citations to non-binding guidance documents, 
evidence of future or historical policies, statements 
regarding administrative practice, or other non-legal 
data. When necessary and appropriate, the ELI attorneys 
exercised their professional judgment to interpret and 
evaluate the statutory or regulatory language. 

In the course of its analysis, ELI changed answers where, 
in the professional judgment of its staff, respondents’ 
answers were incorrect or the cited authority failed to 
support the proffered answer. Where the information 
provided by the state was insufficient for ELI to evaluate 
the answer as either correct or incorrect, ELI flagged 
the answer for AWE as requiring further attention; in 
some instances, AWE was able to obtain the necessary 
additional information from the state and re-forward the 
answer to ELI for analysis. To support its conclusions, ELI 
cataloged direct quotations of all on-point statutory and 
regulatory provisions. Additionally, ELI identified for AWE 
publicly-available copies of each relevant law it examined. 

Comparing the relative strength of water efficiency and 
conservation laws between the 50 states allowed ELI 
to stratify the states into tiers. These tiers are directly 
reflected in the scoring rubric developed by ELI and AWE. 
Accordingly, the inclusion of numerous scoring intervals 
for a particular question reflects the fact that the project 
team observed a broad diversity in the quality of answers 
to that question. 

Based on ELI’s legal analysis, and in consultation with ELI, 
AWE scored each answer according to the scoring rubric 
presented in Table 2 (on next page). Scoring challenges 
encountered by the project team are discussed in the 
Project Challenges section below. Following scoring, ELI 
and AWE identified laws and regulations they believe to 
represent the strongest examples of water efficiency and 
conservation law under each question. Model examples 
are presented in the Policy Highlights section below. In 
identifying model examples, the project team sought to 
showcase the diversity of effective policy alternatives and 
innovative policymaking efforts. 

A total of forty possible points could be earned from the 
survey questions. Additionally, the states were eligible 
for three additional points in the form of extra credit. 
Table 2 presents the guidelines used for the scoring of 
each question. It is followed by the overall grading scale. 
The Policy Highlights section includes some additional 
discussion of the nuances of scoring the questions that 
underwent legal review.



14 The Water Efficiency and Conservation State Scorecard: An Assessment of Laws and Policies

Table 2: Scoring Guidelines

  SCORING GUIDELINES FOR INDIVIDUAL QUESTIONS

1.  State agency in charge of drinking water  
conservation?  

All states received 1 point for answering

2. Water consumption regulation for toilets? 0 =  No   
1 =  Yes, but limited applicability (e.g., only applies to new construction)    
2 =  Yes

3.  Water consumption regulation for  
showerheads?

0 =  No   
1 =  Yes, but limited applicability (e.g., only applies to new construction)     
2 =  Yes

4.  Water consumption regulation for urinals? 0 =  No   
1 =  Yes, but limited applicability (e.g., only applies to new construction)
2 =  Yes

5.  Water consumption regulation for clothes 
washers?

0 =  No   
1 =  Yes, but limited applicability (e.g., only applies to new construction)     
2 =  Yes

6.  Water consumption regulation for pre-rinse 
spray valves?

0 =  No   
1 =  Yes, but limited applicability (e.g., only applies to new construction)     
2 =  Yes

7.  Mandatory building or plumbing codes? 0 =  No     
1 =  Codes are only applied to a specific subset set of buildings, or 

conditions (e.g., Texas has code that applies only to state buildings) 
2 =  Codes applied to most or all buildings

8.  Water loss regulation or policy? 0 =  No
1 =  Some kind of policy in writing, but without a specific target or 

requirements, or target is weak
2 =  Specific target or requirement, but only for new permits, or strong 

initiative demonstrated by state 
3 =  Robust target and requirements, and required by all suppliers, or if only 

for new permits with very strong law

9.  Conservation activities as part of water 
permitting process?

0 =  No
1 =  Little more than a plan is required, or a strong law with limited 

geographic applicability
2 =  Water rights expressly can be conditioned (or rejected) based on water 

conservation efforts
3 =  Robust application or approval requirements (compliance with 

conservation plans, mandatory conservation conditions, etc.)

10.  Drought emergency plans required? 0 =  No
1 =  Yes, but plan only connected to permitting; OR no updating of plan 

required once it has been submitted
1.5 = Yes, plan is required, but the framework for developing the plan is not 

robust
2 =  Yes, plan is required and must adhere to a detailed framework

11.  Conservation planning required separate  
from drought plans?

0 =  No, or already given credit under Question 9
1 =  Plan is required only for a very limited set of users, or broadly 

applicable but conservation is only a component of a larger plan
2 =  Plan requirement is broadly applicable, and it is a standalone 

conservation plan

12.  Authority to approve or reject  
conservation plans?

0 =  No or N/A
0.5 = The plan must be submitted as part of a complete permit application, 

but its substance is not really part of the application review process
1 =  Yes, the plan is reviewed as part of reviewing a permit application
2 =  Yes, the plan is approved via an independent review process
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  GRADING SCALE

34 - 40 A+

30 -33 A

27 - 29 A-

23 - 26 B+

19 - 22 B

16 - 18 B-

12 - 15 C+

8 - 11 C

5 - 7 C-

1 - 4 D

*.5’s round up

Table 3: Grading ScaleAfter each question was scored, the total was summed and states were 
assigned a grade based on the scale presented in Table 3. If a state was 
one half point away from the next grade on the scale, the score was 
rounded up (e.g., 15.5 points would equal a “B-” instead of a “C+” grade). 
The water efficiency scorecards are notably different from a school report 
card. There are no “F” grades, for example, and the grading scale is much 
more forgiving than the typical percentage-based scoring utilized by 
educational institutions. The grades are intended to serve as a guide, and 
the project team made every effort to create a grading scale that demon-
strated the level of effort states are making toward water efficiency via 
state-level laws and policies.

A draft report was release on April 26, 2012 and a public comment period 
was open until June 15, 2012. The main purpose of the public comment 
period was to give states and other interested parties an opportunity to 
identify any policies that were missed during the data collection phase, 
make clarifications, or disagree with the project team’s findings. General 
comments were welcome as well. In all, 13 sets of comments were 
received. The comments resulted in scoring adjustments for the states of 
Arizona, Georgia, Massachusetts, Nevada, New Mexico, Washington, and 
Wisconsin. The public comments are available for viewing in a separate 
document that serves as an appendix to the main report.

  
13.  How often are plans required? 0 =  No or N/A

0.5 = 25+ years
1 = 11-24 years; or split between two planning processes (i.e., CT)
1.5 = 7-10 years
2 = 1-6 years

14.  Planning framework or methodology? 0 =  No; N/A; only unenforceable policy guidelines
0.5 = No, but the law requires the agency to draft unenforceable guidelines; 

OR there is a framework for what plans may include
1 =  Yes, but the framework is not robust
2 =  Yes, and the framework is robust

15.  Implementation of conservation measures 
required?

0 =  No or N/A
1 =  There is some language facilitating implementation, but it lacks an 

enforceable hook
2 =  The plan is enforceable as a permit condition
3 =  Robust provisions to facilitate and enforce implementation (e.g., 

penalties, permit revocation, submitting schedules and reports,  
drafting an implementation plan, identifying legal and financial  
sources for implementation)

16.  State funding for urban water conservation 
programs?

1 =  DWSRF and CWSRF Programs (all states received 1 point)   
2 =  Funding resources beyond State Revolving Funds

17.  Technical assistance for urban water  
conservation programs?

0 =  No 
1 =  Online or other resources
2 =  Direct technical assistance offered by state

18.  Does the state require volumetric billing? 0 =  No
1 =  Yes
2 =  Yes, and conservation rates are required

19.  Percent of publicly supplied connections  
that are metered?

Due to a lack of citable references, no states were scored on this question

20.  ET microclimate information for urban 
landscapes?

0 =  No 
1 =  Online state resource including turfgrass ET data available
2 =  Online resource specifically targeted for urban landscape irrigation
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Table 5: Point Totals and Grade by State

  S TAT E    P O I N T S    G R A D E

Alabama 2 D
Alaska 3 D
Arizona 23 B+
Arkansas 7 C-
California 29 A-
Colorado 16.5 B-
Connecticut 14 C+
Delaware 7 C-
Florida 11 C
Georgia 18.5 B
Hawaii 4 D
Idaho 3 D
Illinois 5 C-
Indiana 6 C-
Iowa 10.5 C
Kansas 10 C
Kentucky 13 C+
Louisiana 2 D
Maine 3 D
Maryland 7.5 C
Massachusetts 13 C+
Michigan 3 D
Minnesota 14.5 C+
Mississippi 2 D
Missouri 2 D
Montana 3 D
Nebraska 3 D
Nevada 17.5 B-
New Hampshire 17 B-
New Jersey 16.5 B-
New Mexico 14 C+
New York 11 C
North Carolina 11 C
North Dakota 2 D
Ohio 3.5 D
Oklahoma 3 D
Oregon 15.5 B-
Pennsylvania 3 D
Rhode Island 20 B
South Carolina 6.5 C-
South Dakota 4 D
Tennessee 4 D
Texas 29 A-
Utah 14 C+
Vermont 6 C-
Virginia 16.5 B-
Washington 21.5 B
West Virginia 4 D
Wisconsin 15.5 B-
Wyoming 2 D

Discussion

T
his chapter is comprised of four sections. First, 
summary results are provided that present the grades 
among the 50 states. This is followed by the Policy 
Highlights se ction, which provides examples of 
exceptional laws and policies. The Great Lakes States 

are discussed in light of the Great Lakes Compact, and the last 
section identifies project challenges.

Summary of Results
This section presents a complete score and grade for each of 
the 50 states. The individual state water efficiency scorecards 
appear in alphabetical order in the appendix. Two summary 
tables and a map present the results. Table 4 shows the number 
of states that were assigned each grade. Table 5 contains a point 
total and letter grade for each of the 50 states. Figure 3 displays 
the spatial distribution of the results in a choropleth map. Only 
two states earned an “A” grade and both were “A-“; additionally, 
there were 11 “B’s,” 18 “C’s,” and 19 “D’s.” Table 6 contains a point 
total and average grade for the United States as a whole. The 
50 states earned a total of 492.5 points. When divided by 50 the 
result is 9.85, which is the middle of the range for a “C” grade. 

Much can be learned from existing policies, regulations, and 
initiatives. While many robust water efficiency and conservation 
policies are in place, the results also indicate that there is great 
opportunity for improvement. Not only can policies be put in 
place where they are currently lacking, but existing policies and 
laws can be strengthened to increase their overall effectiveness. 

Table 4: Grade Totals

     GRADE      TOTALS

A+ 0

A 0

A- 2

B+ 1

B 3

B- 7

C+ 6

C 6

C- 6

D 19

Total 50
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 Table 6: Water Efficiency Scorecard All 50 States

  WATER EFFICIENCY SCORECARD ALL 50 STATES                              GRADE: C

                            TOTAL             TOTAL
QUESTION                             “YES” ANSWERS           POINTS

1. State agency in charge of drinking water conservation? 50 50

2. Water consumption regulation for toilets? 3 6

3. Water consumption regulation for showerheads? 0 0

4. Water consumption regulation for urinals? 3 3

5. Water consumption regulation for clothes washers? 0 0

6. Water consumption regulation for pre-rinse spray valves? 0 0

7. Mandatory building or plumbing codes? 2 3

8. Water loss regulation or policy? 24 38

9. Conservation activities as part of water permitting process? 24 35

10. Drought emergency plans required? 15 22.50

11.    Conservation planning required separate from drought plans? 28 33

12. Authority to approve or reject conservation plans? 25 34.50

13. How often are plans required? N/A 35

14. Planning framework or methodology? 23 31

15. Implementation of conservation measures required? 19 37

16.  State funding for urban water conservation programs? 50 72

17.  Technical assistance for urban water conservation programs? 24 39

18.  Does the state require volumetric billing? 6 8

19.  Percent of publicly supplied connections that are metered? N/A 0

20.  ET microclimate information for urban landscapes? 8 13

Extra Credit  32.50

Total  492.50

Average  9.85

A

A–

B+

B

B–

C+

C

C–

D
Figure 3: Map of State Scorecard 
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Policy Highlights

S
trong statutory and regulatory language is the foundation of an effective statewide water efficiency program. 
This chapter showcases examples from across the country of outstanding state statutory and regulatory 
provisions to promote potable water efficiency, conservation, and planning. In some cases, diverse examples 
were selected in order to demonstrate a variety of effective methods for facilitating water efficiency through 
legal requirements. This chapter further summarizes the range of answers received for each topic and details 
why the top-performing states within each question received maximum credits. The highlighted examples 
may serve as useful policy models for states wishing to strengthen their water conservation requirements 

and improving their future water efficiency score. Answers for Questions 1, 16, 17, 19, and 20 were not put through a legal 
review process, but represent important initiatives and are included in this section.

Question 1 
State Agencies 

Each state was awarded one point for answering this question and no additional points were available. There is no 
particular highlight, or state that has an example for others to follow. States with a high overall score have active agencies, 
but the structures differ. Some states have several agencies in charge of water efficiency and conservation. This can have 
advantages, such as putting specialized agencies in charge of specific components of water efficiency and conservation. 
However, when multiple agencies are involved there can be a lack of cohesion. It is important for agencies to be aware of 
each other’s responsibilities and work together as much as possible. 

Questions 2-6
Water Consumption Regulations

Questions 2-6 are similar: does the state have a water consumption regulation more stringent than the federal standard 
for toilets, showerheads, urinals, clothes washers, and pre-rinse spray valves? Each state answering yes to any of these 
questions cited the same state law for each “yes” answer. Additionally, the standards were the same for all states with 
“yes” answers. For toilets, the average flush volume for single flush toilets may not exceed 1.28 gallons, and the average 
flush volume of two reduced flushes and one full flush for dual flush toilets may not exceed 1.28 gallons. For urinals, the 
maximum flow may not exceed an average of 0.5 gallons of water per flush, with minimal exceptions. No state identified 
laws more stringent than the federal standards for showerheads, clothes washers, or pre-rinse spray valves. 

While the more stringent standards were uniform among those states with them, the three states differed in the scope of 
application of those standards. California and Texas’ standards apply to all sales, as does Georgia’s standard for toilets 
but Georgia’s standard for urinals applies only to new construction (see the Question 7 policy highlight for more details). 
California and Texas have slightly different language regarding application and exemptions. 

California
  (b)
 (1)  All water closets sold or installed in this state shall use no more than an average of 1.6 gallons per flush. On and after 

January 1, 2014, all water closets, other than institutional water closets, sold or installed in this state shall be high- 
efficiency water closets. 

 (2)  All urinals sold or installed in this state shall use no more than an average of one gallon per flush. On and after  
 January 1, 2014, all urinals, other than blow-out urinals, sold or installed in this state shall be high-efficiency urinals. 

  . . . .
  (g)  As used in this section, the following terms have the following meanings: 
 (1)  “Blow-out urinal” means a urinal designed for heavy-duty commercial applications that work on a powerful  

 nonsiphonic principle. 
 (2)  “High-efficiency water closet” means a water closet that is either of the following: 
  (A)  A dual flush water closet with an effective flush volume that does not exceed 1.28 gallons, where effective  

  flush volume is defined as the composite, average flush volume of two reduced flushes and one full flush  
 . . . .

  (B)  A single flush water closet where the effective flush volume shall not exceed 1.28 gallons . . . . 
 (3)  “High-efficiency urinal” means a urinal that uses no more than 0.5 gallons per flush. 
 (4)  “Institutional water closet” means any water closet fixture with a design not typically found in residential or commercial 

applications or that is designed for a specialized application, including, but not limited to, wall-mounted floor-outlet 
water closets, water closets used in jails or prisons, water closets used in bariatrics applications, and child water closets 
used in day care facilities.15

15 CAL. HEALTH & SAFETY CODE § 17921.3.
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Texas 
  (a)  A person may not sell, offer for sale, distribute, or import into this state a plumbing fixture for use in this state unless:  

(1) the plumbing fixture meets the water saving performance standards provided by Subsection (b) . . . .
  (b)  The water saving performance standards for a plumbing fixture are the following standards. . . . (4) except as provided by 

Subsection (g), for a urinal and the associated flush valve, if any, sold, offered for sale, or distributed in this state on or after 
January 1, 2014: 

   (A)  maximum flow may not exceed an average of 0.5 gallons of water per flush
 . . . . 
 (6)  except as provided by Subsection (h), for a toilet sold, offered for sale, or distributed in this state on or after  

  January 1, 2014: 
   (A)  the toilet must be a dual flush water closet that meets the following standards:   

   (i) the average flush volume of two reduced flushes and one full flush may not exceed 1.28 gallons  
    . . . . or 

   (B)  the toilet must be a single flush water closet that meets the following standards:
    (i) the average flush volume may not exceed 1.28 gallons . . . .
  . . . .
  (g)  The water saving performance standards for a urinal and the associated flush valve, if any, sold, offered for sale, or distributed 

in this state on or after January 1, 2014, are [maximum flow may not exceed an average of one gallon of water per flush] if 
the urinal was designed for heavy-duty commercial applications.

  (h)  The water saving performance standards for a toilet sold, offered for sale, or distributed in this state on or after January 1, 
2014, are [maximum flow may not exceed an average of 1.6 gallons of water per flush] if the toilet is a water closet that has 
a design not typically found in a residential application or that is designed for a specialized application, including a water 
closet that: 

  (1)  is mounted on the wall and discharges to the drainage system through the floor; 
  (2)  is located in a correctional facility, as defined by Section 1.07, Penal Code; 
  (3)  is used in a bariatric application; 
  (4)  is used by children at a day-care facility; or 
  (5)  consists of a non-tank type commercial bowl connected to the plumbing system through a pressurized  

  flushing device.16 

16 TEX. HEALTH & SAFETY CODE ANN. § 372.002.

Question 7
Building and Plumbing Codes

Question 7 asks whether the state has mandatory building or plumbing codes that require water efficient products 
exceeding the federal standard. Ideally, the building or plumbing codes will apply to all construction and the required 
efficiency of all products will exceed the federal standard; however, few states answered yes. As with Questions 2-6, the 
scope of application as well as the standard established separated the “yes” answers. Partial credit was given to states  
with laws applicable to a specific subset of buildings or conditions. 

Georgia requires the installation of high-efficiency plumbing fixtures in all new construction, including new buildings, the 
alteration of existing buildings, and even replacement of malfunctioning, unserviceable, or obsolete fixtures, regardless of 
the owner or location. In addition to the provisions concerning toilets and urinals, the statute sets a standard for lavatory 
faucets and lavatory replacement aerators at no more than 1.5 gallons of water per minute, and kitchen faucets with a flow 
rate at no more than 2.0 gallon per minute. Current federal standards for both fixtures are 2.2 gpm. The standards for  
other fixtures match the federal standards. Georgia also requires new multiunit residential buildings and new multiunit 
retail and light industrial buildings to be constructed so as to allow the measurement of water use by each unit. 

Georgia
  (a)  On or before July 1, 2012, the department, with the approval of the board, shall amend applicable state minimum 

standard codes to require the installation of high-efficiency plumbing fixtures in all new construction permitted on  
or after July 1, 2012.

  (b)  As used in this Code section, the term: 
   (1)  “Construction” means the erection of a new building or the alteration of an existing building in connection with 

its repair or renovation or in connection with making an addition to an existing building and shall include the 
replacement of a malfunctioning, unserviceable, or obsolete faucet, showerhead, toilet, or urinal in an existing building.

  . . . .
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Question 8
Utility Distribution Water Loss

Question 8 asks whether the state has regulations or policies regarding water loss from water utility distribution systems. 
The answer for most states is yes, but information-gathering, reporting, and response requirements, as well as which 
utilities are covered, varies widely. Ideally, state law will require industry best practices for calculating water loss and 
mandate corrective action, and will apply to all municipal purveyors. Limited credit was given in this scorecard to states 
that have a policy in writing, but with a weak or vague target or requirement. Partial credit was also given to states with 
a specific target or requirement but only for new permits, or with industry best practices for calculating water loss but no 
mandate for corrective action.

Finding outstanding examples for Question 8 posed a unique challenge because the states with the strongest laws do 
not appear to utilize the most up-to-date water loss accounting methodology as outlined in the American Water Works 
Association’s most current M36 Manual. Likewise, states with the most current water loss accounting methodology do not 
have a strong legal foundation for their requirements. The project team was not presented with an outstanding example 
that encompasses both characteristics. That is, no state presented laws that require both corrective action and industry 
best practices for calculating water loss. 

This is clearly the direction in which states must evolve: strong statutory authority, a requirement for corrective action as 
well as audit reporting, and use of the correct methodology for calculating non-revenue water. A state that has strong legal 
authority but is still using percentages is a state that is no longer correctly addressing the problem even though they have 
the legal muscle to do so.

Thus this section discusses examples from both perspectives, since none exist that do it all. The examples for New 
Hampshire, New Jersey, and Washington shown below are offered to demonstrate strong law. That is, the specific require-
ments and corrective action are expressly written in statute, and they do require the correction of water losses exceeding 
identified levels. However, these states use the wrong accounting methodology and still refer to percentages. Texas, 
Tennessee, and Georgia are also summarized in this section, because these states utilize the more refined and precise 
methodology for calculating water loss, but they lack a strong statutory foundation, as well as requirements for action to 
correct losses. 

Strong Legal Authority
New Hampshire, New Jersey, and Washington have very different but strong laws regarding water loss, but none 
employs the latest methodology. New Jersey and Washington’s municipal water loss laws apply to all municipal purveyors. 
New Hampshire and New Jersey require purveyors to implement leak detection. New Hampshire requires water purveyors 
to repair all leaks within 60 days of being discovered. New Jersey requires purveyors to “proceed expeditiously to correct 
leakage.” New Hampshire requires purveyors to develop and implement a response plan if lost water exceeds 15 percent of 
total water. Washington requires something similar of purveyors with 500 or more connections when water loss is greater 
than 10 percent for the prior three-year average, greater than 20 percent for purveyors with fewer than 500 connections. 
New Jersey requires the purveyors with the highest proportion of lost water for each purveyor size class to reduce losses to 
the median percentage for that class within one year, or else be subject to a specified compliance schedule. 

17 GA. CODE ANN. § 8-2-3.
18 GA. CODE ANN. § 12-5-180.1.

  
  (c) The standards related to high-efficiency plumbing fixtures shall include without limitation, the following
 . . . .
 (4)  A lavatory faucet or lavatory replacement aerator that allows a flow of no more than 1.5 gallons of water per minute  

 at a pressure of 60 pounds per square inch . . . .17

 . . . .
  (c)  All new multiunit residential buildings permitted on or after July 1, 2012, shall be constructed in a manner which will permit 

the measurement by a county, municipal, or other public water system or by the owner or operator of water use by each 
unit. This subsection shall not apply to any building constructed or permitted prior to July 1, 2012, which is thereafter: (1) 
renovated; or (2) following a casualty or condemnation, renovated or rebuilt.

  (d)  All new multiunit retail and light industrial buildings permitted or with a pending permit application on or after July 1, 
2012, shall be constructed in a manner which will permit the measurement by the owner or operator of water use by each 
unit. This subsection shall not apply to any building constructed or permitted prior to July 1, 2012, which is thereafter: (1) 
renovated; or (2) following a casualty or condemnation, renovated or rebuilt. This subsection is not intended to apply to 
newly constructed multiunit office buildings or office components of mixed use developments. Multiunit office buildings and 
the office component of mixed use developments may seek reimbursement from office tenants for water and waste-water 
use through an economic allocation which approximates the water use of each tenant based on square footage. The retail 
component of a mixed use development shall be constructed in a manner which will permit the measurement by the owner 
or operator of water use by each retail unit.18
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New Jersey
  (b)  For each purveyor size class, the Department shall determine the percentage of purveyors having the highest proportion 

of unaccounted-for water, and these purveyors will be determined by the Department to be provisionally delinquent.  
This determination may not include more than 35 percent of the total number of purveyors each year. . . . 

  (c) Purveyors found provisionally delinquent will be allowed one year in which to take appropriate corrective action . . .   
an annual review of each provisionally delinquent purveyor will be conducted by the Department. 

 1.  If the review establishes that the percentage of unaccounted-for water has been reduced to the median percentage  
 for purveyors of that class, the provisionally delinquent status of the purveyor will be terminated. 

 2.  If the provisionally delinquent status is reaffirmed and unless the purveyor submits a schedule for corrective action  
 which is approved by the Department, an order will be issued by the Department, requiring  the elimination of all  
 undue losses in the system in accordance with a specified compliance schedule.20

   . . . .
   [A]ll public community water systems shall: 
 1.  Proceed expeditiously to correct leakage in the total distribution system, as detected through a systematic program  

 to monitor leakage.21

Washington
  (1)
    . . . .
 (b)  Municipal water suppliers will be considered in compliance with this section if any of the following conditions  

 are satisfied: 
  (i)  Distribution system leakage calculated in accordance with subsection (2) of this section is ten percent or  

  less for the last three-year average; 
  (ii)  Distribution system leakage calculated under subsection (3) of this section meets the numerical  

  standards for the approved alternative methodology for the last three-year average; 
  (iii)  For systems serving less than five hundred total connections, distribution system leakage calculated in  

  accordance with subsection (2) of this section is twenty percent or less for the last three-year average and  
  the steps outlined in subsection (5) of this section are completed; or 

  (iv)  A water loss control action plan has been developed and implemented under subsection (4) of this section  
  and the system is meeting the implementation schedule.

 . . . .
  (4)  If the average distribution system leakage for the last three years does not meet the standard calculated under  

subsection (1)(b)(i), (ii), or (iii) of this section, the municipal water supplier shall develop and implement a water loss control 
action plan . . . . 22

New Hampshire
  (g)  [New community water systems and large existing ones obtaining a new source of water] shall implement a water audit and 

leak detection program in accordance with “Manual of Water Supply Practices, Water Audits and Leak Detection”. . . . 
  (h)  The water system shall repair all leaks identified by the activities required by (g), above, within 60 days of discovery unless 

a waiver is obtained . . . .
  (i) The water system shall estimate the volume and percentage of unaccounted-for water once every year using protocols and 

procedures described in “Manual of Water Supply Practices, Water Audits and Leak Detection” . . . .
  (j)  The water system shall prepare and submit a response plan to the department within 60 days if the percentage of unaccounted 

for water in the water system . . . exceeds 15% of the total water introduced to the water system. 
  (k) The response plan prepared pursuant to (j), above, shall identify how the water system intends to reduce the percentage 

of unaccounted-for water to below 15% within 2 years, except for leaks that have been identified which must be repaired 
in accordance with (h), above.

 . . . .
  (m)  The water system shall implement the response plan in accordance with the approved schedule upon receiving approval 

from the department.19

19 N.H. CODE ADMIN. R. ANN. Env-Wq 2101.04 - .05.
20 N.J. ADMIN. CODE tit. 7, § 19-6.4.
21 N.J. ADMIN. CODE tit. 7, § 19-6.5(a).
22 WASH. ADMIN. CODE § 246-290-820.
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Good Non-Revenue Water Accounting Practices
Texas, Tennessee, and Georgia are very different from the previous examples and do not have the strong legal 
foundation. For all three, authority is given in statute to a state board to develop a water loss reporting methodology; 
the state boards then adopt requirements that all employ the current water audit methods. In the case of Tennessee, 
evidence of a poor reporting score means referral to a review board with the potential for a fine or mandate to correct 
high leakage rates, but even those potential corrective action options are not actually specified. The common weakness 
among these three states is that the methodologies are not written in statute and can be changed without an official rule 
making process. Statutes, of course, can be changed, but this entails an official and much more intensive process than 
changing policy created through the administrative action of a board.  

Texas law requires water utilities to conduct a water loss audit using the methodology developed by the Texas Water 
Development Board. Tennessee has statutory language that gives the Utility Management Review Board authority to 
create a methodology for estimating average unaccounted for water. On June 6, 2012 new rules were adopted by the 
Utility Management Review Board that require water utilities to use the AWWA water audit software. Interestingly, the 
statute still contains the language “unaccounted for water” while the new rules adopted by the board use “non-revenue 
water.” The latter represents preferred nomenclature, but the former lingers in statute. Georgia gives authority to the 
Board of Natural Resources to develop water loss methodology, which uses the AWWA water audit software. 

Texas utilities are not eligible for financial assistance for water supply projects if they fail to complete an audit. Tennessee 
utilities that don’t submit a water loss audit will be, “referred to the utility management review board.” There is no 
statutory hook for Georgia utilities that fail to submit an audit. Texas requires the audit every five years, and Tennessee 
every year, while Georgia does not indicate any reoccurring reporting requirements beyond the initial filing deadline of 
January 2012 (January 2013 for utilities serving less than 10,000 individuals).

An ideal water loss policy would incorporate both strong statutory requirements and industry best practices for 
calculating water loss. It is hoped that this report will highlight the need for formally adopting these newest accounting 
methods for auditing and quantifying non-revenue water, as referenced in the AWWA M36 Manual,  
in state statutes and regulations.

Question 9
Conservation and Water Permitting

Question 9 asks whether the state requires conservation activities as part of its water permitting process. The answer 
for most states is yes, but linkage to existing plans, the amount and quality of information required, the consideration 
that must be given by the permitting agency, the authority of the permitting agency to condition a permit, and the 
types of conditions possible vary. Ideally, a state will require all municipal water permittees to plan for and adopt specific 
water conservation measures, and condition the permit on implementation of those measures and others that may be 
necessary in the future. Limited credit was given to states that required nothing more regarding water conservation in 
the course of the permitting process than the development of a conservation plan. At least partial credit was given to 
states that have established a process for review of plan implementation, expressly allow water rights to be conditioned 
or rejected based on water conservation, or require conservation provisions on all water permits or licenses. 

California, Georgia, and Massachusetts received top points for their robust permitting requirements regarding water 
conservation. Massachusetts requires water withdrawal applications to include a description of existing and planned 
water conservation measures and a water conservation program and implementation timetable. Massachusetts also 
requires the reviewing agency to consider the conservation practices and measures in its decision-making. Georgia 
requires water withdrawal permitting decisions to be made in accordance with the statewide and regional water 
management plans. Massachusetts requires all permits to be conditioned on implementation of water conservation 
measures. California also requires all permits to contain a water conservation condition, but that condition is more 
extensive, establishing the continuing authority of the permitting agency to impose additional requirements at a later 
date to eliminate waste of water and avoid unreasonable draft on the source. Massachusetts requires each permit holder 
to file an annual statement of new conservation measures implemented within the past year and of the savings due to 
conservation measures. 
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California
 In addition to the applicable standard terms which are included in each permit, the following terms shall be included in 

every water right permit issued by the board, and shall be included in every existing permit as a condition for granting an 
extension of time to commence or to complete construction work or to apply the water to full beneficial use: 

 (a) Continuing Authority… The continuing authority of the board may be exercised by imposing specific requirements 
over and above those contained in this permit with a view to eliminating waste of water and to meeting the reasonable 
water requirements of permittee without unreasonable draft on the source. Permittee may be required to implement a 
water conservation plan, features of which may include but not necessarily be limited to: 

   (1)  reusing or reclaiming the water allocated;  
  (2)  using water reclaimed by another entity instead of all or part of the water allocated; 

  . . . .
  (4)  suppressing evaporation losses from water surfaces; 
  . . . . and

  (6)  to installing, maintaining, and operating efficient water measuring devices to assure compliance with the quantity  
  limitations of this permit and to determine accurately water use as against reasonable water requirements for the 
  authorized project.23

Georgia
 The division shall make all water withdrawal permitting decisions in accordance with this chapter, the comprehensive 

state-wide water management plan that has been approved or enacted by the General Assembly as provided by this 
article, and any applicable regional water development and conservation plan, including, but not limited to, restrictions, 
if any, on diversion from or reduction of flows in other watercourses. Any political subdivision or local water authority that 
is not in compliance with the plan shall be ineligible for state grants or loans for water projects, except for those projects 
designed to bring such political subdivision or local water authority into compliance with the plan.24

Massachusetts
 Every registration statement must contain, at a minimum . . . (f) Conservation measures instituted, or to be instituted,  

by the registrant . . . .25 
. . . .

 Each permit application filing shall include, at a minimum . . . (f) a description of water conservation measures  
instituted or to be instituted by the applicant, including a schedule for implementation of those measures.26 
. . . .

 Each permit applicant must submit, in accordance with guidelines developed by the Department, a detailed water  
conservation program and implementation timetable with the permit application.27 
. . . .

 In reviewing a permit application, the Department shall consider at least the following . . . (h) reasonable conservation 
practices and measures . . . .28 
. . . .

 All permits shall be conditioned on at least the following . . . (e) implementation of water conservation measures. . .29 
. . . .

 Each permit holder shall file an annual statement of withdrawal which includes at least the following . . .  
(b) conservation measures instituted in the past 12 months; (c) savings due to conservation measures  
implemented . . . .30

23 CAL. CODE REGS. tit. 23, § 780.
24 GA. CODE ANN. § 12-5-522(e).
25 MASS. REGS. CODE tit. 310, § 36.06(2).
26 MASS. REGS. CODE tit. 310, § 36.20(1).
27 MASS. REGS. CODE tit. 310, § 36.25(1)
28 MASS. REGS. CODE tit. 310, § 36.26(1).
29 MASS. REGS. CODE tit. 310, § 36.28(1).
30 MASS. REGS. CODE tit. 310, § 36.33(1)..
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Arizona
 [E]ach community water system shall prepare and submit to the director a system water plan that includes . . .  

[a] drought preparedness plan.31

 . . . .
   The drought preparedness plan shall be designed to meet the specific needs of the water system for which it applies  

and shall include: 
 1.  The name, address and telephone number of the community water system and the names of the officers or other  

 persons responsible for directing operations during a water shortage emergency. 
 2.  Drought or emergency response stages providing for the implementation of measures in response to reduction in  

 available water supply due to drought . . . . 
 3.  A plan of action that the community water system will take to respond to drought or water shortage conditions,  

 including: 
  (a)  Provisions to actively inform the public of the water supply shortage and a program for continued   

  education and information regarding implementation of the drought preparedness plan. 
  (b)  Development of emergency supplies, which may include identification of emergency or redundant   

  facilities to withdraw, divert or transport substitute supplies of the same or other types of water. 
       (c) Specific water supply or water demand management measures for each stage of drought or water shortage  

  conditions, subject to approval by the corporation commission if the community water system is a public  
  service corporation. This requirement may be met by providing a curtailment tariff on file with the corporation 
   commission.32

 . . . .
  [A] large community water system . . . shall submit an updated plan within six months prior to January 1 of every fifth 

calendar year . . . .33

Question 10
Drought Plans

Question 10 asks whether water utilities or municipalities are required to plan for drought, and if so, how frequently 
they need to reexamine their drought plans. Ideally, state law will require water utilities and/or municipalities to prepare 
drought plans at least every five years, and the law will include a robust, detailed framework outlining the required 
elements of an acceptable drought plan. An independent drought planning process is superior to a requirement that 
drought plans be submitted with water rights permit applications mainly for two reasons: 

 1.  In reviewing a permit application, the state must consider a variety of diverse factors and interests, and   
 therefore may not rigorously evaluate the contents of the drought plan, and 

 2.  A drought plan connected to the permitting process is likewise connected to the state’s permit renewal   
 schedule and enforceability regime. 

A number of states require municipalities to prepare “emergency” plans, but do not mention drought specifically in their 
plan preparation instructions. Because emergency plans are geared towards terrorism, mechanical failures, and storm 
events, these states received no credit; droughts are distinct from typical public infrastructure emergencies and require 
the implementation of unique water conservation policies and measures. Another portion of states received limited 
credit for requirements that water rights permit applicants prepare drought plans, or that drought plans to be prepared 
but not regularly updated. The states highlighted following: Arizona and Texas, both received top points for their 
robust drought plan requirements. 

Both Arizona and Texas require water suppliers to develop drought plans, submit the plans to the state for review, and 
update the plans every five years. Arizona’s detailed plan requirements are concise but sufficient; the state asks water 
systems to identify and describe water reduction measures, public education initiatives, alternative water supplies, 
and demand management strategies. Texas’ drought plan requirements are slightly more detailed than Arizona’s, 
but essentially target the same planning elements. Texas additionally requires drought plans to include enforcement 
procedures, such as fines and service discontinuation, to ensure mandatory water use restrictions are followed. Further- 
more, Texas requires drought plans to be consistent with broader regional water plans, thus ensuring a cohesive 
multi-level water planning process across the state.

31 ARIZ. REV. STAT. § 45-342(A)(2).
32 ARIZ. REV. STAT. § 45-342(I).
33 ARIZ. REV. STAT. § 45-342(B)
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Texas
  (5)  Drought contingency plans for retail public water suppliers. Retail public water suppliers shall submit a drought contingency  

plan meeting [applicable] requirements . . . to the executive director after adoption by its governing body. The retail public  
water system shall provide a copy of the plan to the regional water planning group for each region within which the water 
system operates.34

 . . . .
  (1)  Minimum requirements. Drought contingency plans shall include the following minimum elements.

(A)  Preparation of the plan shall include provisions to actively inform the public and affirmatively provide opportunity for 
public input. Such acts may include, but are not limited to, having a public meeting at a time and location convenient 
to the public and providing written notice to the public concerning the proposed plan and meeting.

(B)  Provisions shall be made for a program of continuing public education and information regarding the drought  
contingency plan.

(C)  The drought contingency plan must document coordination with the Regional Water Planning Groups for the service 
area of the retail public water supplier to insure consistency with the appropriate approved regional water plans.

(D)  The drought contingency plan shall include a description of the information to be monitored by the water supplier, and 
specific criteria for the initiation and termination of drought response stages, accompanied by an explanation of the 
rationale or basis for such triggering criteria.

(E)  The drought contingency plan must include drought or emergency response stages providing for the implementation 
of measures in response to at least the following situations:

   (i) reduction in available water supply up to a repeat of the drought of record; 
  . . . . 

      (F)  The drought contingency plan must include the specific water supply or water demand management    
 measures to be implemented during each stage of the plan including, but not limited to, the following:

  (i)  curtailment of non-essential water uses; and

  (ii)  utilization of alternative water sources and/or alternative delivery mechanisms with the prior    
  approval of the executive director as appropriate (e.g., interconnection with another water system,    
  temporary use of a non-municipal water supply, use of reclaimed water for non-potable purposes, etc.).

 (G)  The drought contingency plan must include the procedures to be followed for the initiation or termination  
 of each drought response stage, including procedures for notification of the public.

 (H)  The drought contingency plan must include procedures for granting variances to the plan.

  (I)  The drought contingency plan must include procedures for the enforcement of any mandatory water use    
 restrictions, including specification of penalties (e.g., fines, water rate surcharges, discontinuation of service)  
 for violations of such restrictions.

  (2)  Privately-owned water utilities. Privately-owned water utilities shall prepare a drought contingency plan in accordance with 
this section and shall incorporate such plan inwto their tariff.

  (3)  Wholesale water customers. Any water supplier that receives all or a portion of its water supply from another water supplier 
shall consult with that supplier and shall include in the drought contingency plan appropriate provisions for responding to 
reductions in that water supply.

  (c)  The retail public water supplier shall review and update, as appropriate, the drought contingency plan, at least every  
five years, based on new or updated information, such as the adoption or revision of the regional water plan.35

34 30 TEX. ADMIN. CODE § 288.30.
35 30 TEX. ADMIN. CODE § 288.20.
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Question 11
Water Conservation Plans

Question 11 asks whether the state requires water utilities and/or municipalities to prepare water conservation plans. 
Unlike drought emergency plans, which only apply during drought emergency events, water conservation plans outline 
measures that are broadly applicable at all times of operation to promote efficient water use. 

States received full credit for requirements that cover a large set of water suppliers outside of the permitting process. 
Many states have no law regarding water conservation planning. A portion of states only require water conservation 
planning with permit applications, or for new appropriators. Because conservation planning associated with water rights 
permitting is examined in Question 9, those states received no credit here. Ideally, states should require all suppliers to 
undertake an independent water conservation planning process separate from permitting. As with drought planning, an 
independent water conservation planning process is superior. 

California, Colorado, Rhode Island, Utah, Washington, and Wisconsin received top points for their broadly applicable 
water conservation planning requirements. These states represent a range of ways to describe and require water 
conservation planning processes. For instance, California requires conservation planning within its mandated urban 
water management plans. Along with water conservation planning requirements, California urban water management 
plans also require an identification of water use reduction targets based on the 20x2020 requirements added in 2009 
legislation.36 Colorado is representative of how broadly the law can define the scope of entities required to undertake 
water conservation planning. 

Rhode Island uniquely employs a “Water Use Efficiency Rule” to establish targets for per capita per day water use, 
leakage, efficient use, and accurate metering, then lists required and optional methods for reaching those targets, which 
users must include in their plans. Utah’s law includes a hearty definition of “water conservation plan.” Washington’s 
definition of a water conservation plan is notable in its specificity; a water plan must include both a resource analysis 
component and a financial evaluation component, both stretching at least 20 years into the future. Finally, Wisconsin 
represents how water conservation planning can vary by source; Wisconsin has one generally applicable planning 
process for public water suppliers, and another planning process only applicable to large withdrawers from the Great 
Lakes Basin. 

California
  (a)  Every urban water supplier shall prepare and adopt an urban water management plan . . . . 

  (b)  Every person that becomes an urban water supplier shall adopt an urban water management plan within one year after 
it has become an urban water supplier. . . .37

  (a)   The state shall achieve a 20-percent reduction in urban per capita water use in California on or before December 31, 
2020.38

   . . . . 
  (e)  An urban retail water supplier shall include in its urban water management plan due in 2010 pursuant to Part 2.6 

(commencing with Section 10610) the baseline daily per capita water use, urban water use target, interim urban water 
use target, and compliance daily per capita water use, along with the bases for determining those estimates, including 
references to supporting data... (g) An urban retail water supplier may update its 2020 urban water use target in its 2015 
urban water management plan required pursuant to Part 2.6 (commencing with Section 10610).39

Colorado
 ‘Covered entity’ means each municipality, agency, utility, including any privately owned utility, or other publicly owned 

entity with a legal obligation to supply, distribute, or otherwise provide water at retail to domestic, commercial, industrial, 
or public facility customers, and that has a total demand for such customers of two thousand acre-feet or more. 40

 Each covered entity shall . . . develop, adopt, make publicly available, and implement a plan pursuant to which such covered 
entity shall encourage its domestic, commercial, industrial, and public facility customers to use water more efficiently.41

36 SB X7-7, 2009 - http://www.water.ca.gov/wateruseefficiency/sb7/37 CAL. WAT. CODE § 10620(1)(b).
38 CAL. WAT. CODE § 10608.16(a)
39 CAL. WAT. CODE § 10608.20
40 CAL. WAT. CODE § 10620(2)(a).
41 COLO. REV. STAT. § 37-60-126.  

http://www.water.ca.gov/wateruseefficiency/sb7/
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Rhode Island
 Rhode Island’s “Water Use Efficiency Rule” establishes targets for per capita per day water use, leakage, efficient use, and 

accurate metering.42

 Suppliers shall prepare a Water Efficiency and Demand Management Strategy (DMS) to achieve targets identified in section 
3.0 through the application of required methods in section 4.1 and through the application of selected optional methods 
listed in section 4.2 and or any other methods as appropriate.43

 All water suppliers and institutional water suppliers which obtain, transport, purchase, or sell more than 50,000,000 gallons 
of water per year shall be required to prepare, maintain, and carry out a Water Supply Systems Management Plan (WSSMP) 
as described by these procedures.

Utah
 “Water conservation plan” means a written document that contains existing and proposed water conservation measures 

describing what will be done by retail water providers, water conservancy districts, and the end user of culinary water to 
help conserve water and limit or reduce its use in the state in terms of per capita consumption so that adequate supplies of 
water are available for future needs. . . . 45

 [E]ach water conservancy district and each retail water provider shall: prepare and adopt a water conservation plan if one 
has not already been adopted . . . .46

42 96-110-008 R.I. CODE R. § 3.0.
43 96-110-008 R.I. CODE R. § 5.2.
44 96-110-008 R.I. CODE R. § 7.00.
45 UTAH CODE ANN. § 73-10-32(1)(f)(f).
46 UTAH CODE ANN. § 73-10-32(3)(a)(i)(A).
47 WASH. ADMIN. CODE § 246-290-100.
48 WIS. STAT. § 281.348(3)(a).
49 WIS. STAT. § 281.346(4s)(a).
50 WIS. ADMIN. CODE NR § 852.04.

Washington
  (2)  Purveyors . . . shall submit a water system plan for review and approval by the department:  

. . . . 
  (4)  In order to demonstrate system capacity, the water system plan shall address the following elements, as a minimum,  

for a period of at least twenty years into the future:  
 . . . . 

  (f) Water resource analysis, including: 
   (i)   A water use efficiency program 

  . . . . 
   (vii)  For systems serving one thousand or more total connections, an evaluation of opportunities for  

     the use of reclaimed water, where they exist 
 . . . .

   (j) Financial program, including demonstration of financial viability by providing:  
  . . . . 

   (iv)  An evaluation that has considered: 
   . . . .

    (B)   The feasibility of adopting and implementing a rate structure that encourages water demand   
               efficiency.47

Wisconsin
  1.  The department shall establish, by rule, and administer a continuing water supply planning process for the preparation of 

water supply plans for persons operating public water supply systems. . . . 

  2.  A person operating a public water supply system that serves a population of 10,000 or more and that withdraws water from 
the waters of the state shall have an approved plan . . . . 48

 The department shall issue one or more general permits to cover withdrawals from the Great Lakes basin that average  
100,000 gallons per day or more in any 30-day period but that do not equal at least 1,000,000 gallons per day for any 30 
consecutive days.49

 All persons identified [as withdrawers from the Great Lakes Basin] . . . shall submit with the application for a new or increased 
withdrawal, diversion, or water loss approval . . . (1) A water conservation plan . . . .50
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Question 12
State Approval of Water Conservation Plans

Question 12 seeks information about the amount of control the state exercises over local water conservation planning 
processes. Ideally, a state agency will have the authority to review, and approve or reject water conservation plans 
independent of a water rights permitting process and against specified criteria. State approval authority helps to 
ensure that water conservation planning is cohesive across the state, and makes certain that plans meet all legal 
requirements. An independent approval process outside of permitting is ideal; however, states received additional 
credit where reviewing the sufficiency of the water conservation plan was a distinct and substantive element of permit 
application review. Although the question did not seek information on the extent to which entities must involve 
stakeholders in the planning process, bonus points were awarded for notice and comment procedures, mandatory 
public hearings, and other measures to promote broad involvement of stakeholders in the plan adoption process. 
Additionally, extra credit was awarded where the law sets forth specific criteria against which the state must evaluate 
conservation plans. 

The states highlighted here are: Connecticut, Colorado, Kentucky, and Virginia. Both Connecticut and Virginia are 
notable in that they allow interested state agencies and other entities to provide comments on the proposed plans 
before the state decides whether to approve or reject the plan. Additionally, both states list criteria against which 
plans will be judged. Virginia, in particular, has a detailed checklist for plan approval. Kentucky’s regulations focus on 
whether the plan complies with all applicable laws and regulations, and further, whether the plan is consistent with 
broader state resource plans. Although Colorado’s criteria are not set forth by statute, the law does specifically require 
the reviewing state entity to draft guidelines and methods for the review of water conservation plans. Finally, Virginia 
law contains robust notice and comment requirements allowing all interested persons to comment on approval of 
proposed plans.

51  CONN. AGENCIES REGS. § 25-32d-5(c).

Connecticut 
  (1)  The Department of Environmental Protection and the Department of Public Utility Control, in the case of any plan which 

may impact any water company regulated by the Department of Public Utility Control, shall have ninety (90) days upon 
notice that a plan is deemed complete to comment on the plan. In the event that either the Department of Environmental 
Protection or the Department of Public Utility Control, in the case of any plan which may impact any water company 
regulated by the Department of Public Utility Control, fails to provide written comments within ninety (90) days, the 
Department of Public Health shall notify, in writing, both departments of such failure, and in sixty (60) days from issuance 
of such notice, the Department of Public Health shall make a determination on approval, modification, or rejection of the 
plan using all available information. If within sixty (60) days following the issuance of such notice, the Department of Public 
Utility Control or the Department of Environmental Protection provides written comments on such plan, the Department 
of Public Health shall approve or reject such plan as appropriate based on such comments. If within sixty (60) days of the 
issuance of the above notice, the Department of Public Utility Control or the Department of Environmental Protection fails 
to provide written comments on such plan, such department shall upon expiration of such sixty (60) day period issue a 
letter concurring with such plan and the Department of Public Health shall approve or reject such plan as the Department 
of Public Health deems appropriate. Notwithstanding the above, the Department of Public Health may reject any plan 
deemed acceptable to the Department of Public Utility Control and the Department of Environmental Protection. 

  (2)  The department in making a decision to approve, modify or reject a plan shall consider the following: 

 (A)  the ability of the company to provide a pure, adequate and reliable water supply for present and projected future  
 customers; 

 (B)  adequate provision for the protection of the quality of future and existing sources; 

 (C)  comments from state agencies; and 

 (D)  consistency with state regulations and statutes. 

  (3)  Within sixty days after the Department of Environmental Protection and the Department of Public Utility Control, in the 
case of a water company regulated by that agency, have commented to the department regarding whether a plan should 
be approved, or in no case more than one hundred and fifty days after written notice that the plan has been deemed 
complete, the commissioner shall advise the water company whether the plan is rejected, approved or approved with 
conditions. 

  (4)  If the commissioner fails to approve or reject the plan within the timeframes required . . . the plan shall be deemed approved 
as submitted. 

  (5)  If the commissioner rejects the plan, he shall advise the water company in writing that the plan is being rejected and the 
reason the plan cannot be approved as submitted.51
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Colorado
 The board shall adopt guidelines for the office to review water conservation plans submitted by covered entities and other 

state or local governmental entities. The guidelines shall define . . . the methods for office review and approval of the plans 
. . . .52

Kentucky
 The planning council shall submit one (1) copy of the plan formulation document and three (3) copies of the final plan 

document to the [Energy & Environment] cabinet. 
(a)  No plan shall be approved by the cabinet unless it meets all the provisions of this administrative regulation and is  

consistent with state laws and administrative regulations. 
(b)  The cabinet shall examine the plan for consistency with other water supply plans that have been approved by the  

cabinet pursuant to this administrative regulation. . . . If any portion of any county in a planning unit is located within 
the watershed of the Kentucky River, the cabinet shall examine the plan for consistency with administrative regulations 
promulgated by the Kentucky River Authority and with the Kentucky River Authority’s water resource plan and notify  
the planning council and the Kentucky River Authority of inconsistencies.53

Virginia
  A.  The [State Water Control] board shall review all programs to determine compliance with this regulation and consistency with 

the State Water Resources Plan. The board will review adopted elements of a local program according to review policies 
adopted by the board. Copies of the adopted local program documents and subsequent changes thereto shall be provided 
to the board.

  B.  To assist in the review of the program, the board shall provide the Department of Health and other agencies listed in  
9 VAC 25-780-150 B along with any other agency the board deems appropriate, 90 days to evaluate the program.  
. . . 

  C.  The board will assess the compliance of submitted programs with these regulations. The board shall prepare a tentative 
statement of findings on whether the program has demonstrated compliance with the following:

  1.  All elements of a local program identified in 9 VAC 25-780-50 have been submitted;
  2.  The program was developed through a planning process consistent with this chapter;
  3.  The results of any evaluation conducted pursuant to subsection G of this section have been appropriately  

  accommodated;
  4.  The existing sources information complies with 9 VAC 25-780-70;
  5.  The existing water use information complies with 9 VAC 25-780-80;
  6.  The existing resources information complies with 9 VAC 25-780-90;
  7.  The projected water demand is based on an accepted methodology and complies with 9 VAC 25-780-100;
  8.  The water demand management information complies with 9 VAC 25-780-110;
  9.  The drought response and contingency plan complies with 9 VAC 25-780-120;
  10.  The statement of need complies with 9 VAC 25-780-130 A;
  11.  When required, the alternatives comply with 9 VAC 25-780-130;
  12.  The local program is consistent with 9 VAC 25-390-20, § 62.1-11 of the Code of Virginia and Chapter 3.2  

  (§ 62.1-44.36 et seq.) of Title 62.1 of the Code of Virginia.
  D.  If the board’s tentative decision is to find the local program in compliance with subsection C of this section, the board shall 

provide public notice of its findings pursuant to 9 VAC 25-780-150.
  E.  If the tentative decision of the board is to find the local program in noncompliance with subsection C of this section, the 

board shall identify (i) the reason for the finding of noncompliance, (ii) what is required for compliance, and (iii) the right to 
an informational proceeding under Article 3 (§ 2.2-4018 et seq.) of Chapter 40 of the Virginia Administrative Process Act.

  F.  The board shall make a final decision on whether the local program is in compliance with this chapter after completing 
review of the submitted program, any agency comments received, and any public comment received from a public meeting 
held pursuant to 9 VAC 25-780-160.

  G.  In conjunction with the compliance determination made by the board, the state will develop additional information and 
conduct additional evaluation of local or regional alternatives in order to facilitate continuous planning. This additional 
information shall be included in the State Water Resources Plan and used by localities in their program planning. This 
information shall include:

  1. A cumulative demand analysis, based upon information contained in the State Water Resources Plan and other  
  sources;

  2.  The evaluation of alternatives prepared pursuant to 9 VAC 25-780-130 B and C;
  3.  The evaluation of potential use conflicts among projected water demand and estimates of requirements  

  for in-stream flow; and 

52  COLO. REV. STAT. § 37-60-126(7)(a).
53  401 KY. ADMIN. REGS. 4:220 § 7(4).



30 The Water Efficiency and Conservation State Scorecard: An Assessment of Laws and Policies

 4.  An evaluation of the relationship between the local plan and the State Water Resources Plan.
  H.  The board may facilitate information sharing and discussion among localities when potential conflicts arise with regard to 

demands upon a source.
   I.  A local program’s information shall be included in the State Water Resource Plan when determined to be in compliance by 

the board. 54

  . . . . 
  A.  The board shall give public notice on the department website for every tentative and final decision to determine local 

program compliance.
  B.  The board shall give public notice to the Department of Health, the Department of Conservation and Recreation, the Marine 

Resources Commission, the Department of Historic Resources, and the Department of Game and Inland Fisheries for every 
tentative and final decision on program compliance. The agencies shall have 90 days to submit written comment. At the 
request of the applicant, the board will convene a technical evaluation committee meeting to facilitate receipt of these 
comments.

  C.  The board shall provide a comment period of at least 30 days following the date of the public notice for interested persons 
to submit written comments on the tentative or final decision. All written comments submitted during the comment period 
shall be retained by the board and considered during its final decision. 

  D.  Commenters may request a public meeting when submitting comments. In order for the board to grant a public meeting, 
there must be a substantial public interest and a factual basis upon which the commenter believes that the proposed program 
might be contrary to the purposes stated in 9 VAC 25-780-20. . . .55

Question 13
Updating Water Conservation Plans

A water conservation plan is most useful if it is relevant and updated. Accordingly, Question 13 asks how often water 
conservation plans must be updated or resubmitted to the state. States received limited credit where updates are required 
on an 11- to 24-year schedule, middling credit for a 7- to 10-year schedule, and top credit for a 1- to 6-year schedule. 

Although almost a dozen states received top credit, the update requirements of Massachusetts, South Carolina, and 
Texas are notable. Although conservation plan approval is connected to permit application approval in Massachusetts, 
Massachusetts’ regulations require permits with terms greater than five years to be reviewed every five years for 
compliance. Additionally, regulations explicitly authorize the reviewing state agency to modify permit conditions and 
terms based on the updated information submitted by the applicant. In South Carolina, conservation plans are also linked 
to the permitting process. Interestingly, South Carolina allows the state permitting agency to issue permits for a period 
even less than five years, should the agency find a shorter period necessary to conserve water resources. Finally, in Texas, 
water conservation plan updates are required every five years to coincide with regional water planning efforts. Importantly, 
implementation reports must accompany any revised water conservation plans that are submitted to the State of Texas  
for review. 

South Carolina 
 No permit shall be issued for a period longer than the following: 
 a.  Five (5) years; [or] 
 b.  The period found by the Department necessary to conserve and protect the resource, prevent waste, and to  

 provide and maintain conditions which are conducive to the development and use of water resources . . .57

54 9 VA. ADMIN. CODE § 25-780-140.
55 9 VA. ADMIN. CODE § 25-780-150.
56 310 MASS. CODE REGS. 36.33(4).
57 S.C. CODE ANN. REGS. 61-113(H)(1).

Massachusetts
 Each holder of a permit which has a term greater than five years shall file every five years for a review of the permit on a 

form provided by the Department at least 60 days prior to the fifth anniversary of the original permit application date.  
The permit holder shall submit at the time of service any additional information requested by the Department. . . . 
The Department will review for adequacy and compliance all permit conditions and provisions, additional information 
submitted by the applicant, and any available safe yield information. The Department may modify permit conditions or 
provisions accordingly.56
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Texas
 [T]he next revision of the water conservation plan for municipal, industrial, and other non-irrigation uses must be submitted 

. . . every five years . . . to coincide with the regional water planning group. Any revised plans must be submitted to the 
executive director within 90 days of adoption. The revised plans must include implementation reports.58

Question 14
Required Elements of Water Conservation Plans

Question 14 seeks information regarding the required elements of a water conservation plan. Although process is 
important to the effectiveness of plans in promoting water efficiency, the substance of the plan itself is really the heart 
of a water conservation planning process. Robust frameworks listing required plan elements drive comprehensive, 
detailed, and thoughtful conservation planning processes. Although agency guidelines are helpful tools for conservation 
planners, states that only use unenforceable or optional guidelines to steer conservation planning processes received 
no or limited credit. Middling credit was awarded for mandatory frameworks even if the frameworks lacked detail. Top 
credit went to states with especially detailed frameworks of requirements. 

States receiving top credit under Question 14 include: California and Texas. Both states have laws outlining in detail the 
elements that must be incorporated into water conservation plans. For example, in California, conservation plans must 
include: specified water demand management measures, estimated water savings, the feasibility of using recycled water, 
and the effects of water quality on water availability. Additionally, California plans must include cost-benefit analyses, 
public health and social impact analyses, implementation schedules, and identification of available implementation 
funds. Texas has an equally robust framework of what must be included in water conservation plans, including: water 
conservation goal-setting, metering programs, rate restructuring, and leak detection programs. Additionally, Texas has a 
supplemental list of plan elements that may be required at the discretion of the reviewing entity, including: water reuse, 
adoption of plumbing ordinances, landscape water management, and monitoring programs.  

58 30 TEX. ADMIN. CODE § 288.30.
59 CAL. WAT. CODE § 10631.

California
   A plan shall be adopted in accordance with this chapter that shall do all of the following:
   . . . . 
  (f)  Provide a description of the supplier’s water demand management measures. This description shall include all of the 

following: 
 (1)  A description of each water demand management measure that is currently being implemented, or scheduled or  

 implementation, including the steps necessary to implement any proposed measure, including, but not limited  
 to, all of the following: 

 (A)  Water survey programs for single-family residential and multifamily residential customers. 
(B)  Residential plumbing retrofit.  
(C)  System water audits, leak detection, and repair.  
(D)  Metering with commodity rates for all new connections and retrofit of existing connections. 

 (E)  Large landscape conservation programs and incentives. 
 (F)  High-efficiency washing machine rebate programs. 
 (G)  Public information programs. 
 (H)  School education programs.
 (I)  Conservation programs for commercial, industrial, and institutional accounts. 
 (J)  Wholesale agency programs. 
 (K)  Conservation pricing. 
 (L)  Water conservation coordinator. 
 (M)  Water waste prohibition. 
 (N)  Residential ultra-low-flush toilet replacement programs.59

 (2)  A schedule of implementation for all water demand management measures proposed or described in the plan.
 (3)  A description of the methods, if any, that the supplier will use to evaluate the effectiveness of water demand  

 management measures implemented or described under the plan.
 (4)  An estimate, if available, of existing conservation savings on water use within the supplier’s service area, and  

 the effect of the savings on the supplier’s ability to further reduce demand.
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  (g)  An evaluation of each water demand management measure listed in paragraph (1) of subdivision (f) that is not currently 
being implemented or scheduled for implementation. In the course of the evaluation, first consideration shall be given to 
water demand management measures, or combination of measures, that offer lower incremental costs than expanded or 
additional water supplies. This evaluation shall do all of the following:

 (1) Take into account economic and noneconomic factors, including environmental, social, health, customer    
 impact, and technological factors.

 (2)  Include a cost-benefit analysis, identifying total benefits and total costs.
 (3)  Include a description of funding available to implement any planned water supply project that would provide   

 water at a higher unit cost.
 (4)  Include a description of the water supplier’s legal authority to implement the measure and efforts to work with   

 other relevant agencies to ensure the implementation of the measure and to share the cost of implementation.
  (h)  Include a description of all water supply projects and water supply programs that may be undertaken by the urban 

water supplier to meet the total projected water use . . . . The description shall identify specific projects and include 
a description of the increase in water supply that is expected to be available from each project. The description  
shall include an estimate with regard to the implementation timeline for each project or program.

  (i)  Describe the opportunities for development of desalinated water . . . . 
. . . .

   The plan shall provide, to the extent available, information on recycled water and its potential for use as a water source . . . 60 
. . . .

   The plan shall include information, to the extent practicable, relating to the quality of existing sources of water available  
to the supplier . . . and the manner in which water quality affects water management strategies and supply reliability.61

Texas 
  (1)  Minimum requirements. All water conservation plans for municipal uses by public drinking water suppliers shall include  

the following elements:
 (A)  a utility profile including, but not limited to, information regarding population and customer data, water use  

 data, water supply system data, and wastewater system data;
 (B)  specification of conservation goals including, but not limited to, municipal per capita water use goals, the  

 basis for the development of such goals, and a time frame for achieving the specified goals;
 (C)  metering device(s), within an accuracy of plus or minus 5.0% in order to measure and account for the amount  

 of water diverted from the source of supply;
 (D)  a program for universal metering of both customer and public uses of water, for meter testing and repair,  

 and for periodic meter replacement;
 (E)  measures to determine and control unaccounted-for uses of water (for example, periodic visual inspections  

 along distribution lines; annual or monthly audit of the water system to determine illegal connections,  
 abandoned services, etc.);

 (F)  a program of continuing public education and information regarding water conservation;
 (G)  a water rate structure which is not “promotional,” i.e., a rate structure which is cost-based and which does not  

 encourage the excessive use of water;
 (H)  a reservoir systems operations plan, if applicable, providing for the coordinated operation of reservoirs owned by  

 the applicant within a common watershed or river basin in order to optimize available water supplies; and
 (I)  a means of implementation and enforcement . . . .
 (J)  documentation of coordination with the Regional Water Planning Groups for the service area of the public   

 water supplier in order to insure consistency with the appropriate approved regional water plans.

  (2)  Additional content requirements. Water conservation plans for municipal uses by public drinking water suppliers serving  
a current population of 5,000 or more and/or a projected population of 5,000 or more within the next ten years  
subsequent to the effective date of the plan shall include the following elements:

 (A)  a program of leak detection, repair, and water loss accounting for the water transmission, delivery, and   
 distribution system in order to control unaccounted-for uses of water;

 (B)  a record management system to record water pumped, water deliveries, water sales, and water losses which  
 allows for the desegregation of water sales and uses into the following user classes:

  (i)  residential;
  (ii)  commercial;
  (iii)  public and institutional; and
  (iv)  industrial; and

60 CAL. WAT. CODE § 10633.
61 CAL. WAT. CODE § 10634.
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62 30 TEX. ADMIN. CODE § 288.2(a).

(C)    a requirement in every wholesale water supply contract entered into or renewed after official adoption of the plan (by 
either ordinance, resolution, or tariff), and including any contract extension, that each successive wholesale customer 
develop and implement a water conservation plan or water conservation measures using the applicable elements in this 
chapter; if the customer intends to resell the water, then the contract between the initial supplier and customer must 
provide that the contract for the resale of the water must have water conservation requirements so that each successive 
customer in the resale of the water will be required to implement water conservation measures in accordance with 
applicable provisions of this chapter.

  (3)  Additional conservation strategies. Any combination of the following strategies shall be selected by the water supplier,  
in addition to the minimum requirements in paragraphs (1) and (2) of this subsection, if they are necessary to achieve 
the stated water conservation goals of the plan. The commission may require that any of the following strategies be 
implemented by the water supplier if the commission determines that the strategy is necessary to achieve the goals of the 
water conservation plan:

 (A)  conservation-oriented water rates and water rate structures such as uniform or increasing block rate  
 schedules, and/or seasonal rates, but not flat rate or decreasing block rates;

 (B)  adoption of ordinances, plumbing codes, and/or rules requiring water-conserving plumbing fixtures to be   
 installed in new structures and existing structures undergoing substantial modification or addition;

 (C)  a program for the replacement or retrofit of water-conserving plumbing fixtures in existing structures;
 (D)  reuse and/or recycling of wastewater and/or greywater;
 (E)  a program for pressure control and/or reduction in the distribution system and/or for customer connections;
 (F)  a program and/or ordinance(s) for landscape water management;
 (G)  a method for monitoring the effectiveness and efficiency of the water conservation plan; and
 (H)  any other water conservation practice, method, or technique which the water supplier shows to be  

 appropriate for achieving the stated goal or goals of the water conservation plan.62

Question 15
Implementation of Water Conservation Plans

A water conservation planning process is essentially worthless if the utility or municipality is not legally required to 
implement the plan once the plan has been developed. Question 15 evaluates the extent to which state law facilitates 
plan implementation and also the extent to which plan implementation is enforceable by the state. For example, legal 
enforcement incentives to implement the plan can include monetary penalties or water rights permit revocation if the  
plan is not implemented. Provisions facilitating implementation, for example, can include requirements to submit  
reports and implementation schedules, or requirements to identify the legal and financial mechanisms necessary for  
plan implementation. 

States received minimal credit if the law included some language facilitating implementation, such as language that the 
planning entity “shall implement the plan.” States received middling credit where implementation of the conservation  
plan is incorporated as a condition to a water rights allocation permit. States received top credit where the law contained  
a combination of enforcement provisions and requirements to facilitate implementation.

States with stand-out implementation measures include: California, New Hampshire, Oregon, and Texas. California 
requires conservation plans to include a schedule for implementation and requires that plans be implemented according 
to that schedule. State water management grants and loans are conditioned upon implementation of the water demand 
management measures identified in the plan. Additionally, the state requires water providers to meet a 15 percent 
reduction in per capita water use by December 31, 2015 and a 20 percent reduction by December 31, 2020. 

In New Hampshire, compliance with implementation requirements is determined through a field inspection and submission 
of a report evidencing implementation. If the user is not implementing the required water conservation measures, the 
state can revoke the associated water rights allocation permit. In Oregon, where a water conservation plan is required, the 
planning entity must submit periodic progress reports discussing progress towards achieving five-year water conservation 
benchmarks. Progress reports are then submitted for public notice and comment. If the State of Oregon determines a 
supplier is not implementing a required plan, the state may initiate its own water regulation, rescind approval of the 
conservation plan, and, in some cases, revoke a water rights permit or assess a civil penalty. Texas requires conservation 
plans to include a copy of the legal authorities (e.g., ordinance, resolution, tariff, etc.) under which the water supplier 
will implement and enforce its conservation plan. If a water supplier is not following the minimum plan requirements or 
submitting annual reports, the reviewing state entity is authorized to take enforcement actions against the supplier. 
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California
 The plan must include “A schedule of implementation for all water demand management measure proposed or described 

in the plan.”63 
 An urban water supplier shall implement its plan adopted pursuant to this chapter in accordance with the schedule set  

forth in its plan.64

 . . . 
(1)  Beginning January 1, 2009, the terms of, and eligibility for, a water management grant or loan made to an urban water 

supplier and awarded or administered by the department, state board, or California Bay-Delta Authority or its successor 
agency shall be conditioned on the implementation of the water demand management measures . . . . 

 (2)  For the purposes of this section, water management grants and loans include funding for programs and projects for 
surface water or groundwater storage, recycling, desalination, water conservation, water supply reliability, and water 
supply augmentation.  

 . . . . 
   (a)  Each urban retail water supplier shall meet its interim urban water use target by December 31, 2015. 
 (b)  Each urban retail water supplier shall meet its urban water use target by December 31, 2020.65

63  CAL. WAT. CODE § 10631(f)(2).
64  CAL. WAT. CODE § 10643.
65 CAL. WAT. CODE § 10608.24
66 N.H. CODE R. ENV-WQ 2101.10.
67 N.H. CODE R. ENV-WQ 2101.12.
68 N.H. CODE R. ENV-WQ 2101.14(b).

New Hampshire
  A water user shall submit a report that demonstrates [implementation].66 

. . . . 
  (a)  The department shall issue or deny approval to operate a new source of water . . . within 45 days of receipt of the report
  . . . . 
  (b) The department shall conduct a site visit within 30 days of receipt of the report prepared in accordance with  

Env-Wq 2101.10 in order to: 
 (1)  Review the report with the water user; and 
 (2)  Assess the accuracy of the processes described in the report. 
  (c)  The department shall issue approval to operate a new source when: 
 (1)  The information in the report produced in accordance with Env-Wq 2101.10 is complete and correct; 
 (2)  The information in the report produced in accordance with Env-Wq 2101.10 demonstrates that the water conserva-     

        tion measures . . . are being or will be implemented in accordance with the timeframes specified therein; . . . . 
  (d)  The department shall deny approval if: 
 (1)  The report submitted pursuant to Env-Wq 2101.10 does not show compliance with the requirements . . . .67 

. . . .
 If, after the issuance of an approval, the department receives information that indicates that the information upon which the 

approval was based was not true and complete or was misleading or that the water user is not complying with applicable 
requirements of Env-Wq 2101, the department shall notify the water user of the date, time and place of a hearing at which 
the water user shall be given an opportunity to show cause why the approval should not be revoked . . . .68

Oregon
  (1)  Each municipal water supplier required to submit a water management and conservation plan shall exercise diligence in 

implementing the approved plan and shall update and resubmit a plan consistent with the requirements of these rules  
as prescribed during plan approval. 

 . . . .
  (3)  Progress reports submitted by municipal water suppliers will be used in determining whether five-year benchmarks are 

being met, whether the Department will authorize additional diversion of water under extended permits, and/or if schedule 
changes proposed in updated plans are reasonable and appropriate. 

  (4)   Progress reports submitted by municipal water suppliers shall include: 
 (a)  A list of the benchmarks established under OAR 690-086-0150 and a description of the progress of the municipal  

 water supplier in implementing the associated conservation or other measure; 
 . . . .



35The Water Efficiency and Conservation State Scorecard: An Assessment of Laws and Policies

 
(c)  A description of the results of the annual water audit required under OAR 690-086-0150(4)(a); and 

 (d)  A comparison of quantities of water used in each sector as identified and described in OAR 690-086-0140(6)   
 with the quantities of water used in each sector for the previous five years. 

  (5)  Upon receipt of a progress report the Department shall give public notice in the weekly notice published by the Department 
and provide an opportunity for written public comment.69

 . . . .
    If the Director determines that a water supplier . . . has failed to satisfactorily implement an approved water management 

and conservation plan, the Director may proceed with one or more of the following actions: 
 (1)  Provide an additional, specified amount of time for remedy; 
 (2)  Initiate an evaluation of the supplier’s water management practices and facilities to determine if the use of    

 water is wasteful; 
 (3)  Initiate regulation of water use under OAR 690-250-0050 to eliminate waste; 
 (4)  Rescind a previous approval of a water management and conservation plan; and 
 (5)  If the submittal of the water management and conservation plan is required under a condition of a permit or an  

 extension approved under OAR chapter 690, division 315 or 320, assess a civil penalty under OAR 690-260-0005 to   
 690-260-0110 or cancel the permit.70

69 OR. ADMIN. R. 690-086-0120.
70 OR. ADMIN. R. 690-086-0920.
71 30 TEX. ADMIN. CODE § 288.2(1).
72 30 TEX. ADMIN. CODE § 288.30(10)(D).
73 Colorado Water Efficiency Grant Program: cwcb.state.co.us/LoansGrants/water-efficiency-grants/Pages/main.aspx
74 Oregon Water Conservation, Re-use and Storage Grant Program: http://www.oregon.gov/owrd/Pages/LAW/conservation_reuse_storage_grant.aspx

Texas 
 All water conservation plans for municipal uses by public drinking water suppliers shall include the following elements: 
 . . . . 
 (I)  a means of implementation and enforcement which shall be evidenced by: 
  (i)  a copy of the ordinance, resolution, or tariff, indicating official adoption of the water conservation plan by   

  the water supplier; and 
  (ii)  a description of the authority by which the water supplier will implement and enforce the conservation   

  plan.71

 . . . .
 The Texas Water Development Board shall notify the commission if the Texas Water Development Board determines that 

an entity has not complied with the Texas Water Development Board rules relating to the minimum requirements for water 
conservation plans or submission of plans or annual reports. The commission shall take appropriate enforcement action 
upon receipt of notice from the Texas Water Development Board.72

Question 16
Funding 

Each state received one point for this question for the capability to fund water efficiency and conservation programs 
through the CWSRF and DWSRF programs. An additional point was awarded if the state demonstrated funding 
opportunities beyond the drinking water and clean water state revolving fund programs. Maximum credit was given 
to 22 states for Question 16. Strong examples include Colorado’s Water Efficiency Grant Program and Oregon’s Water 
Conservation, Re-use and Storage Grant Program.73, 74 North Carolina has a unique approach that is highlighted below. 
Local governments and large community water systems must meet water efficiency and conservation requirements to 
be eligible for state funding to expand delivery or treatment capacity. 

http://cwcb.state.co.us/LoansGrants/water-efficiency-grants/Pages/main.aspx
http://www.oregon.gov/owrd/Pages/LAW/conservation_reuse_storage_grant.aspx
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Question 17
Technical Assistance 

States could earn two points for this question depending on the extent of technical assistance available. States with 
initiatives such as online resources were awarded one point, and states that offer direct technical assistance via staff 
resources were awarded two points. Arizona, California, Colorado, Florida, Minnesota, New Mexico, North Carolina, 
South Dakota, Texas, Utah, Virginia, Washington, and Wisconsin all earned maximum credit for Question 17.

Question 18
Volumetric Billing

Question 18 asks whether the state requires volumetric billing. Few states do. While good policy, metering require-
ments alone did not receive credit for this question because they do not take that final step of defining billing policy. 
Likewise, nonbinding encouragement in law for volumetric billing did not receive credit. Ideally, state law requires not 
only volumetric billing but a rate structure explicitly designed to encourage water conservation, as Minnesota and 
New Jersey law do. 

Minnesota requires all public water suppliers serving more than 1,000 people to implement demand reduction 
measures, which must include a conservation rate structure, or a uniform rate structure with a conservation program. 
New Jersey requires all public community water systems to establish water rate structures with water conservation 
incentives, unless the system has fewer than 500 connections and demonstrates that metering is not practical but 
annual average daily water use does not exceed 75 gallons per person per day.  

75 NC General Statute §143-355.4. Water system efficiency.

North Carolina
  (b)  To be eligible for State water infrastructure funds from the Drinking Water State Revolving Fund or the Drinking Water 

Reserve or any other grant or loan of funds allocated by the General Assembly whether the allocation of funds is to a State 
agency or to a nonprofit organization for the purpose of extending waterlines or expanding water treatment capacity, a 
local government or large community water system must demonstrate that the system:

 (1)  Has established a water rate structure that is adequate to pay the cost of maintaining, repairing, and operating the 
system, including reserves for payment of principal and interest on indebtedness incurred for maintenance or  
improvement of the water system during periods of normal use and periods of reduced water use due to  
implementation of water conservation measures. The funding agency shall apply guidelines developed by the State 
Water Infrastructure Commission in determining the adequacy of the water rate structure to support operation and 
maintenance of the system.

 (2)  Has implemented a leak detection and repair program.
 (3)  Has an approved water supply plan pursuant to G.S. 143355.
 (4)  Meters all water use except for water use that is impractical to meter, including, but not limited to, use of water for   

 firefighting and to flush waterlines.
 (5)  Does not use a rate structure that gives residential water customers a lower per unit water rate as water use   

 increases.
 (6)  Has evaluated the extent to which the future water needs of the water system can be met by reclaimed water.
 (7) Has implemented a consumer education program that emphasizes the importance of water conservation and 

  that includes information on measures that residential customers may implement to reduce water consumption.  
 (2008143, s. 9; 2010142, s. 13; 2010180, s. 16; 2011374, s. 3.2.)75
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New Jersey
 Unless more stringent water conservation measures are required by the Department, all public community water systems 

shall… 4. File water rate structures which provide incentives for water conservation with the Department and the Board of 
Public Utilities, as appropriate; and 5. Require installation of water meters for all service connections. This shall not apply 
to fire emergency uses. Water systems with fewer than 500 service connections or systems where it is demonstrated to the 
satisfaction of the Department that metering is not practical may be exempted from metering if it is shown that the annual 
average daily water use by the system does not exceed 75 gallons per person per day.77

Minnesota
   (a)  For the purposes of this section, “demand reduction measures” means measures that reduce water demand, water losses, 

peak water demands, and nonessential water uses. Demand reduction measures must include a conservation rate structure, 
or a uniform rate structure with a conservation program that achieves demand reduction. A “conservation rate structure” 
means a rate structure that encourages conservation and may include increasing block rates, seasonal rates, time of use rates, 
individualized goal rates, or excess use rates. If a conservation rate is applied to multifamily dwellings, the rate structure 
must consider each residential unit as an individual user.

   (b)  To encourage conservation, a public water supplier serving more than 1,000 people must implement demand reduction 
measures by January 1, 2015.76

Question 19
Metered Connections 

Many states provided an answer for Question 19 that exceeded 90 percent. However, not one state was able to 
support its estimate with a citable reference. Because of this lack of adequate documentation, the project team 
decided to discard this question and not report any of the responses. Therefore, no states were scored on this item. 
While this question failed to yield useable results, it highlighted the lack of documentation and reporting among 
states in regard to the number or percentage of metered connections. 

States could create valuable information by requiring uniform metering and consistent reporting of the number of 
metered connections. Currently there are no examples to share. 

Question 20 
Microclimate Information 

States could earn two points for Question 20. Some states have climatic data that can be utilized to reduce urban 
landscape water use, but that information is not directly intended for, or targeted to, urban water customers. States 
with online ET data specifically for turfgrass earned one point. If a state demonstrated a resource designed specifically 
to improve the efficiency of urban irrigation, two points were awarded. Only eight states answered “yes” to Question 
20, and four were awarded maximum credit.

New Mexico’s Landscape Irrigation “Smart” Calculator is a great example of an initiative that targets and empowers 
urban water customers to increase landscape water use efficiency.78

76 MINN. STAT. § 103G.291(4).
77 N.J. ADMIN. CODE tit. 7, § 19-6.5(a).
78 New Mexico Landscape Irrigation “Smart” Calculator: http://wuc.ose.state.nm.us/irrcalc/

http://wuc.ose.state.nm.us/irrcalc/
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Great Lakes States
When evaluating state level water efficiency and conservation laws and policies, the Great Lakes States fall into a class of 
their own. The Great Lakes-St. Lawrence River Water Resources Compact was signed into federal law on October 3, 2008 
and took effect December 8, 2008. The Compact contains water efficiency and conservation provisions applicable to the 
states of Illinois, Indiana, Michigan, Minnesota, New York, Ohio, Pennsylvania, and Wisconsin. Section 4.2 of the Compact, 
“Water Conservation and Efficiency Programs,” sets forth planning, implementation, and reporting requirements related 
to water conservation. 

Great Lakes-St. Lawrence River Basin Water Resources Compact
  
     1.  The Council commits to identify, in cooperation with the Provinces, Basin-wide Water conservation and efficiency  

objectives to assist the Parties in developing their Water conservation and efficiency program. These objectives are based 
on the goals of:

 a.  Ensuring improvement of the Waters and Water Dependent Natural Resources;

 b. Protecting and restoring the hydrologic and ecosystem integrity of the Basin;

 c.  Retaining the quantity of surface water and groundwater in the Basin;

 d.  Ensuring sustainable use of Waters of the Basin; and,

 e.  Promoting the efficiency of use and reducing losses and waste of Water.

    2.  Within two years of the effective date of this Compact, each Party shall develop its own Water conservation and efficiency 
goals and objectives consistent with the Basin-wide goals and objectives, and shall develop and implement a Water 
conservation and efficiency program, either voluntary or mandatory, within its jurisdiction based on the Party’s goals and 
objectives. Each Party shall annually assess its programs in meeting the Party’s goals and objectives, report to the Council 
and the Regional Body and make this annual assessment available to the public.

    3. Beginning five years after the effective date of this Compact, and every five years thereafter, the council, in cooperation 
with the Provinces, shall review and modify as appropriate the Basinwide objectives, and the Parties shall have regard for 
any such modifications in implementing their programs. This assessment will be based on examining new technologies, 
new patterns of Water use, new resource demands and threats, and Cumulative Impact assessment under Section 4.15.

    4.  Within two years of the effective date of this Compact, the Parties commit to promote Environmentally Sound and 
Economically Feasible Water Conservation Measures such as:

 a.  Measures that promote efficient use of Water;

 b.  Identification and sharing of best management practices and state of the art conservation and efficiency  
 technologies;

 c.  Application of sound planning principles;

 d.  Demand-side and supply-side Measures or incentives; and,

 e.  Development, transfer and application of science and research.

    5.  Each Party shall implement in accordance with paragraph 2 above a voluntary or mandatory Water conservation program 
for all, including existing, Basin Water users. Conservation programs need to adjust to new demands and the potential 
impacts of cumulative effects and climate.79

79 Pub. L. No. 110-342, 122 Stat. 3749 § 4.2 (2008). 
80 The Great Lakes-St. Lawrence River Basin Water Resources Council Website: http://www.glslcompactcouncil.org/Resolutions.aspx#ProgramReports

Scoring the eight Great Lakes States was not as straightforward as scoring the other 42 states. Some policies in these states 
only apply to withdrawals from a Great Lakes body of water. Illinois is a prime example, as its water loss policy only applies 
to the portion of the state in the Great Lakes Basin. Therefore, Illinois was only given partial credit for this otherwise  
strong water loss requirement. Summary results of the Great Lakes States are included in the following table. The Provinces 
of Ontario and Québec are included as well, but the reader should note that the Canadian Provinces were not scored or 
assigned a grade. Complete Canadian provincial survey responses will be uploaded to the AWE Resource Library.

Table 7 shows a range of grades from “D” to “B-” and a point total range of 3 to 15.5 based on the survey results. All of 
these states have committed to water efficiency and conservation per the Great Lakes-St. Lawrence River Water Resources 
Compact. While the analysis presented in this report assesses state level water efficiency and conservation activity, it does 
not directly measure state compliance within the provisions of the Great Lakes Compact. The Great Lakes-St. Lawrence 
River Basin Water Resources Council (Compact Council) website houses a variety of resources, including program reports 
by state.80 

http://www.glslcompactcouncil.org/Resolutions.aspx#ProgramReports
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    Table 7:  Summary of Great Lake States and Provinces Survey Responses

 I L I N M I M N N Y O H PA W I O N Q C

2.  Water consumption regulation 
for toilets? No No No No No No No No N/A N/A

3.  Water consumption regulation 
for showerheads? No No No No No No No No N/A N/A

4.  Water consumption regulation 
for urinals? No No No No No No No No N/A N/A

5.  Water consumption regulation 
for clothes washers? No No No No No No No No No No

6.  Water consumption regulation 
for pre-rinse spray valves? No No No No No No No No No No

7.  Mandatory building or plumbing 
codes? No No No No No No No No No Pending

8.  Water loss regulation or policy? Yes Yes No Yes Yes No No Yes No Yes

9.  Conservation activities as part of 
water permitting process? Yes Yes Yes Yes Yes Yes No Yes No No

10.  Drought emergency plans 
required? No Yes No No No No No No No No

11.  Conservation planning required 
separate from drought plans? No Yes No Yes Yes No No Yes Pending Yes

12.  Authority to approve or reject 
conservation plans? No Yes No Yes Yes No No Yes Yes Yes

13.  How often are plans required? N/A 50 yrs N/A 10 yrs 10 yrs N/A N/A 20 yrs   Undetermined Annually

14.  Planning framework or 
methodology? No No No No Yes No No Yes N/A Yes

15.  Implementation of conservation 
measures required? No No No Yes Yes No No Yes Pending Yes

16.  State funding for urban water 
conservation programs? Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes

17.  Technical assistance for urban 
water conservation programs? No No No Yes Yes Yes Yes Yes Yes Yes

18.  Does the state require 
volumetric billing? No No No Yes No No No Yes No No

19.  Percent of publicly supplied 
connections that are metered? N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A

20.  ET microclimate information for 
urban landscapes? No No No No No No No No No No

    Points Scored 5 6 3 14.5 11 3.5 3 15.5 N/A N/A

    Grade C- C- D C+ C D D B- N/A N/A

Question #1 was intentionally omitted from this table. Each state earned one point for answering.
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Project Challenges

T
he project team encountered a myriad of 
challenges throughout the course of this 
research. Those challenges were related 
to the survey instrument, data collection, 
survey review, and scoring. The information 
produced from this project will become 
outdated in a short time and regular updates 

will be required. Minnesota’s April 2, 2012 amendment of 
its law that required water conservation rate structures 
is a great example of how quickly things can change.81 
This occurred just before the draft report was released. 
Also, on June 12, 2012, after the draft report was released, 
Tennessee updated its water loss policy. Project challenges 
are discussed so future efforts may be conducted more 
efficiently and effectively. 

Designing the survey instrument itself was a complex 
task requiring stakeholder involvement and approval. It 
is difficult to include all topic areas surrounding water 
efficiency and conservation in a survey that is sized 
appropriately. A small survey will not capture enough data 
and a large survey will likely have a very low response 
rate. Further, some of the questions created complications, 
which was not revealed until several surveys had been 
completed and reviewed. This is detailed below.

Question 7 invites potential overlap for the scoring in 
Questions 2-6. Georgia’s requirement for toilets and urinals 
provides an example. Georgia answered “yes” to Question 
4 and the answer pertained to a requirement for urinals 
that are more efficient than the national standard, but only 
for new construction. Georgia’s “yes” response in Question 
2 includes point-of-sale as well as new construction. In 
Question 7, a very large part of Georgia’s “yes” answer 
includes the requirements for toilets and urinals in new 
construction. There are additional requirements for 
bathroom and kitchen faucets in new construction, and 
an additional code that requires sub-metering in newly 
constructed multifamily housing after July 1, 2012. Because 
of the requirements beyond toilets and urinals, and the 
multi-family submetering code, Georgia was awarded two 
points for Question 7. 

Question 9 asks if any conservation activities are required 
in connection with water rights permitting processes. The 
most commonly reported requirement was a conservation 
plan. Question 11 asks directly about the requirement of 
conservation plans. Because the same plan requirement  

was often reported by states as an answer to both 
Questions 9 and 11, there is potential for confusion 
when reviewing the survey answers and scorecards. 
Further adding to the complexity is the heterogeneity 
of conservation plan requirements among states. Some 
states require conservation plans only in association with 
the permitting process (e.g., Massachusetts), while others 
require conservation plans outside of the permitting 
process (e.g., Colorado), and still other states have require-
ments both within permitting and outside of permitting 
(e.g., California). 

Questions 12-15 relate to conservation plans, but the 
answers to these questions can be based on a “yes” 
answer for Questions 9 or 11. Question 15, in particular, 
can be a source of double-counting if a state was awarded 
multiple points in Question 9. Future project updates 
should include adjustments to the survey instrument 
for these questions and improve overall specificity. The 
current order and wording of the questions can produce 
challenges for the individuals filling out the survey and 
add complexity to interpreting the results. 

A project like this is inherently challenging due to the 
large amount of information that must be gathered from 
50 different states. The 20-question survey applied to 50 
states created 1,000 text-based data points. The project 
relied on assistance from state personnel and connecting 
with the appropriate people was often difficult. Making 
contact with the appropriate people did not guarantee 
they had the time or inclination to provide assistance. 
Moreover, the survey responses had to be thoroughly 
reviewed and typically expanded upon for the purposes 
of this study. The review required the project team to 
retrieve and analyze legal citations, which was a very 
time-consuming process.

As previously mentioned, this project relied on legal 
documentation to determine if a state has water efficiency 
and conservation policies in place. This can be viewed 
as a drawback of the methodology, but it also gives 
strength to the results. It allowed the project team to 
draw a distinct line in terms of what evidence was to be 
considered and credited. It is possible that there are states 
with strong laws that are not being properly implemented. 
It is also possible that there are states successfully carrying 
out water efficiency and conservation policies that are 

81 Representative O’Driscoll and Senator Pederson Announce Passage of Bill to Modify Mandatory Tiered Water Pricing for Cities  
http://www.senate.mn/members/member_pr_display.php?ls=&id=4420

http://www.senate.mn/members/member_pr_display.php?ls=&id=4420
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not legally binding. But law is the strongest evidence 
of existing policy, and it contains actual authority. 
Policies created by an administrative body with no legal 
basis can be changed much easier than a law, and lack 
enforceability.

Because the project based its analysis on legal language, 
the actual implementation of water efficiency and 
conservation policies and programs was not addressed. 
To do so would require a much larger amount of 
funding, as it would require much more in the way of 
staff resources, and would add a layer of complexity to 
the project. 

Scoring the survey responses was a new concept for the 
2011 project effort. The responses were not numerical 
and thus hard to quantify. At their root, the answers 
were “yes” and “no,” which can be thought of as 1 and 
0 respectively. But complications arose due to immense 
variation in the details of the “yes” answers. Not all “yes” 
answers were simply a “1.” Scoring tiers were employed 
to manage this variability in the scoring process. The 
drawback of scoring tiers based on variability is that 
it may add a large number of points, and thus weight, 
to a policy that may lack importance in terms of water 
savings. However, estimating the savings impact of 
various laws and policies would be a large research 
undertaking in its own right. The project team made 
every effort to create a fair and consistent scoring 
methodology. 

Funding was also a challenge. The Turner Foundation 
provided partial funding for this project, for which AWE 
is grateful. Unfortunately, AWE was unable to secure any 
additional financial support. When finished, the project 
will have required a substantial amount of money 
beyond what was procured.

Recommendations for Future Updates
   Involve a project advisory committee comprised of 

state representatives for guidance. They were very 
helpful and provided a tremendously important 
perspective. 

   Update the survey instrument to be more specific  
and directive. Address issues mentioned above and 
ask specifically for legal citations (or appropriate 
references when it is not a legal question). 
Respondents were asked to include citations in 
correspondence, but this was sometimes forgotten 
because it was not explicitly stated in the survey. 
The team received multiple surveys with “yes” and 
“no” answers that were not accompanied by any 
explanation or supported by a citation.

   Involve a team of legal experts such as the 
Environmental Law Institute, whose large contribu-
tion to this project cannot be overstated. 

   Create and follow a systematic scoring methodology 
and improve upon the guidelines presented in 
this report when possible. This project team was 
exploring new territory when it came to scoring the 
questions. While the scoring methodology in this 
report created meaningful results, future updates 
should amend the survey instrument and scoring 
methodology synergistically. Consideration should 
be given to the value of laws and policies in terms 
of the level of effectiveness they have in reducing 
water consumption (if feasible) as well as their legal 
strength.

   Properly estimate time and budget. It is easy to 
underestimate the amount of work required to  
collect and review the data for a project of this  
magnitude. Proper estimations will help avoid  
potential compromise.

   If financially feasible, include an analysis of water 
efficiency and conservation policy and program 
implementation. 

   If financially feasible, future updates could overlay 
the results with other state information such as state 
water consumption values (total and per capita),  
and water supply conditions.
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Conclusion

W
ater efficiency and conservation 
efforts can be initiated by the 
federal government, regional 
entities, state governments, 
water providers, and even by 
customers. Strong initiatives 
taken by individual states are a 

critical component of the sustainable management of 
our nation’s fresh water resources. This research effort 
identified state level water efficiency and conservation 
policies and laws throughout the 50 states via a 20 
question survey. Water efficiency and conservation 
laws and policies encompassed in the survey included 
plumbing fixture standards, water conservation require-
ments related to water rights, water loss control rules, 
conservation planning and program implementation, 
volumetric billing for water, funding sources for water 
efficiency and conservation programs, and technical 
assistance and other informational resources. 

The project began with the creation of the survey with 
the assistance of a project advisory committee, followed 
by the data collection effort. After the data were gathered 
the surveys were thoroughly reviewed and amended 
based on further research findings. Following the review, 
the responses were put through a systematic legal 
analysis. Each question was then scored, and states were 
assigned a report card style grade based on a point total. 

This report evaluates the states individually and presents 
the information collectively. It demonstrates areas of 
deficiency and provides valuable examples that can serve 
as models for future policy. Perhaps of greatest value 
are the highlights of robust laws and policies that can 
be used as examples by others to support new efforts. 

These highlights not only demonstrate that a state has a 
particular robust policy, but also shows how the policy is 
worded, and where it exists in state statute. It is hoped 
that this report will provide great value to planners,  
policy makers, and professionals active in the water 
efficiency movement.

Only two states scored an “A”, 11 states scored a “B” grade, 
18 states scored a “C”, and 19 states were assigned a “D.” 
So what does this say? States with “A” grades are certainly 
leaders, and are employing many laws and policies to 
promote water efficiency and conservation. “B” states are 
also making great effort and likely have valuable examples 
of strong policy. “C” states may also have a small number 
of robust laws and policies, but they may be lacking a 
comprehensive approach. A grade of a “C” certainly does 
not indicate a complete absence of initiative. “D” states 
have a lot of opportunity for growth. All states, regardless 
of grade, can improve their policies, and there are plenty 
of strong examples documented by this research to serve 
as models.  
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State Water Efficiency & Conservation Scorecards
A P P E N D I X

Alabama  Water Efficiency Scorecard                     Grade:  D
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Alabama Office of Water Resources 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T 0

T O TA L 2

Alaska  Water Efficiency Scorecard                     Grade:  D
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Alaska Department of Environmental Conservation 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0

E X T R A  C R E D I T                                                                 Statute 46.15.035 Water Conservation Fee; Reservation of Water for Fish 1
T O TA L   3
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Arizona  Water Efficiency Scorecard                    Grade:  B+
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Arizona Department of Water Resources 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 1

9. Conservation activities as part of water permitting process? Yes 1

10. Drought emergency plans required? Yes Every five years 2

11. Conservation planning required separate from drought plans? Yes 2

12. Authority to approve or reject conservation plans? Yes 2

13. How often are plans required? 5 Years 2

14. Planning framework or methodology? Yes 2

15. Implementation of conservation measures required? Yes 3

16. State funding for urban water conservation programs? Yes 2

17. Technical assistance for urban water conservation programs? Yes 2

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? Yes 1

E X T R A  C R E D I T    1 point for evaporative cooling systems and decorative fountains being required to have   
    water recycling or reuse systems. 

     1 point for Arizona’s Rinse Smart, pre-rinse spray valve program.
2

T O TA L 23

Arkansas  Water Efficiency Scorecard                    Grade:  C–
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Arkansas Natural Resources Commission 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? Yes 1

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? Yes For permitting, already credited in Question 9 0

12. Authority to approve or reject conservation plans? Yes 1

13. How often are plans required? Only at time of permit application 0

14. Planning framework or methodology? No 0

15. Implementation of conservation measures required? Yes Only in regard to permit applications 1

16. State funding for urban water conservation programs? Yes Has programs beyond DWSRF and CWSRF 2

17. Technical assistance for urban water conservation programs? Yes 1

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T                                           0

T O TA L   7
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California  Water Efficiency Scorecard                    Grade:  A–
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? There are 5 agencies with water conservation 
responsibilities. 1

2. Water consumption regulation for toilets? Yes 2

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? Yes 1

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 1

9. Conservation activities as part of water permitting process? Yes 3

10. Drought emergency plans required? Yes Every 5 years 2

11. Conservation planning required separate from drought plans? Yes 2

12. Authority to approve or reject conservation plans? No 0

13. How often are plans required? 5 Years 2

14. Planning framework or methodology? Yes 2

15. Implementation of conservation measures required? Yes 3

16. State funding for urban water conservation programs? Yes 2

17. Technical assistance for urban water conservation programs? Yes 2

18. Does the state require volumetric billing? Yes 1

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? Yes 2

E X T R A  C R E D I T  Max extra credit for robust answers to Questions 10, 11, 14, & 15.  
   Also, California MOU and Landscape Ordinance (AB 1881). 3

T O TA L 29

Colorado  Water Efficiency Scorecard                    Grade:  B–
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Colorado Water Conservation Board (CWCB) 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? Yes 2

12. Authority to approve or reject conservation plans? Yes 2

13. How often are plans required? 7 Years 1.5

14. Planning framework or methodology? Yes 2

15. Implementation of conservation measures required? Yes 1

16. State funding for urban water conservation programs? Yes CWCB has a Water Efficiency Grant Fund 2

17. Technical assistance for urban water conservation programs? Yes 2

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0

E X T R A  C R E D I T  Extra credit for extremely transparent water conservation reporting process, Question 11,  
   and requirement of builders to offer homebuyers efficient fixtures                                          

T O TA L 16.5

3
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Connecticut  Water Efficiency Scorecard                    Grade:  C+
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                 P O I N T S

1. State agency in charge of drinking water conservation? Connecticut Department of Energy and Environmental 
Protection 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 1

9. Conservation activities as part of water permitting process? Yes 1

10. Drought emergency plans required? Yes Drought is part of the required Water Supply Plans 1

11. Conservation planning required separate from drought plans? Yes 2

12. Authority to approve or reject conservation plans? Yes 2

13. How often are plans required? Variable 1

14. Planning framework or methodology? Yes 1

15. Implementation of conservation measures required? No 0

16. State funding for urban water conservation programs? Yes 2

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0

E X T R A  C R E D I T    Extra credit for Question 12 and for the requirement of rain sensors on  
    automatic irrigation systems. 2

T O TA L 14

Delaware  Water Efficiency Scorecard                    Grade:  C–
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Natural Resources and Enviornmental 
Control 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 1

9. Conservation activities as part of water permitting process? Yes 2

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? Yes  For permitting, already credited in Question 9 0

12. Authority to approve or reject conservation plans? Yes 0.5

13. How often are plans required? 30 Years Only when applying for new allocation permit 0.5

14. Planning framework or methodology? Yes  Requirements are listed in the regulations 1

15. Implementation of conservation measures required? No 0

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T 0

T O TA L 7
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Florida  Water Efficiency Scorecard                     Grade:  C
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Florida Department of Environmental Protection 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? Yes Water Management Districts are required to have a plan  1

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes Water Savings Incentive Program 2

17. Technical assistance for urban water conservation programs? Yes 2

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? Yes 2

E X T R A  C R E D I T                     Extra credit for F.S. 373.227 and FLA. ADMIN. CODE ANN. r. 62-40.412, for soil moisture  
   sensor requirement for irrigation systems, and for the Florida Water Star program. 3

T O TA L 11

Georgia  Water Efficiency Scorecard                      Grade:  B

Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Georgia Department of Natural Resources 1

2. Water consumption regulation for toilets? Yes 2

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? Yes 1

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? Yes 2

8. Water loss regulation or policy? Yes 1

9. Conservation activities as part of water permitting process? Yes 3

10. Drought emergency plans required? Yes 1

11. Conservation planning required separate from drought plans? Yes  For permitting, already credited in Question 9 0

12. Authority to approve or reject conservation plans? Yes 1

13. How often are plans required? 10 Years   Permits are 10 years for groundwater,  
 10-20 years for surface water 1.5

14. Planning framework or methodology? Yes  Requirements are listed in the rules 2

15. Implementation of conservation measures required? No 0

16. State funding for urban water conservation programs? Yes  Georgia Environmental Finance Authority 2

17. Technical assistance for urban water conservation programs? Yes 1

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T                  0

T O TA L 18.5
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Hawaii  Water Efficiency Scorecard                     Grade:  D
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? The Commission on Water Resource Management 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes     Water Resource Management Fund 2

17. Technical assistance for urban water conservation programs? Yes 1

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T 0

T O TA L 4

Idaho  Water Efficiency Scorecard                     Grade:  D
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Water Resources 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes 2

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T 0

T O TA L 3
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Illinois  Water Efficiency Scorecard                    Grade:  C–
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Natural Resources 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 1

9. Conservation activities as part of water permitting process? Yes    Only for Lake Michigan allocations 1

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0

E X T R A  C R E D I T  Soil moisture sensors are required for irrigation systems 1

T O TA L 5

Indiana  Water Efficiency Scorecard                    Grade:  C–
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Natural Resources, Division of Water 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 1

9. Conservation activities as part of water permitting process? Yes     Only in relation to the Great Lakes Compact 0.5

10. Drought emergency plans required? Yes 0.5

11. Conservation planning required separate from drought plans? Yes 1

12. Authority to approve or reject conservation plans? Yes 0.5

13. How often are plans required? 50 Years       Only when appling for permit 0.5

14. Planning framework or methodology? No 0

15. Implementation of conservation measures required? No 0

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T 0

T O TA L 6
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Iowa  Water Efficiency Scorecard                     Grade:  C
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Iowa Department of Natural Resources 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? Yes 2

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? Yes 1

12. Authority to approve or reject conservation plans? Yes 1

13. How often are plans required? 10 Years 1.5

14. Planning framework or methodology? Yes 2

15. Implementation of conservation measures required? Yes 1

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T 0

T O TA L 10.5

Kansas  Water Efficiency Scorecard                     Grade:  C
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Kansas Water Office 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No Assistance for systems with over 30% unaccounted 
for water use 0

9. Conservation activities as part of water permitting process? Yes 1

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? Yes 1

12. Authority to approve or reject conservation plans? Yes 1

13. How often are plans required? N/A 0

14. Planning framework or methodology? Yes 1

15. Implementation of conservation measures required? Yes 2

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? Yes For utilities developing a conservation plan 1

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0

E X T R A  C R E D I T  Extra credit given for the water loss assistance mentioned in Question 8 1

T O TA L 10
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Kentucky  Water Efficiency Scorecard                    Grade:  C+
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Kentucky Division of Water 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 1

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? Yes  5 Years 2

11. Conservation planning required separate from drought plans? Yes 2

12. Authority to approve or reject conservation plans? Yes 2

13. How often are plans required? 5 Years 2

14. Planning framework or methodology? Yes 1

15. Implementation of conservation measures required? Yes 1

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T 0

T O TA L 13

Louisiana  Water Efficiency Scorecard                    Grade:  D
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Natural Resources 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes Water conservation can be used to assign priority 
for state funding 1

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T  0

T O TA L 2
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Maine  Water Efficiency Scorecard                    Grade:  D
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Health and Human Services 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 1

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? No Emergency and security plans required but no 
mention of drought 0

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T  0

T O TA L 3

Maryland  Water Efficiency Scorecard                    Grade:  C
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Environment 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 1

9. Conservation activities as part of water permitting process? Yes 1

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? Yes 2

12. Authority to approve or reject conservation plans? Yes 1

13. How often are plans required?      Only when applying for permit 0

14. Planning framework or methodology? Yes      Guidance but not a required framework 0.5

15. Implementation of conservation measures required? No 0

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T  0

T O TA L 7.5
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Massachusetts  Water Efficiency Scorecard                    Grade:  C+
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Water Resources Commission 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 2

9. Conservation activities as part of water permitting process? Yes 3

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? Yes  For permitting, already credited in Question 9 0

12. Authority to approve or reject conservation plans? Yes 1

13. How often are plans required? 5 Years Permits issued every 20 years, conservation  
 plans reviewed every 5 years 2

14. Planning framework or methodology? No 0

15. Implementation of conservation measures required? Yes 2

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? Yes 1

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T  0

T O TA L 13

Michigan  Water Efficiency Scorecard                    Grade:  D

Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Environmental Quality 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? Yes 1

10. Drought emergency plans required? No  Emergency plans required but no mention  
of drought 0

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T  0

T O TA L 3
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Minnesota  Water Efficiency Scorecard                    Grade:  C+
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Natural Resources 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 2

9. Conservation activities as part of water permitting process? Yes 1

10. Drought emergency plans required? No Emergency plans are required but the word 
“drought” is not used 0

11. Conservation planning required separate from drought plans? Yes As part of Water Supply Plans, already credited in 
Question 9 0

12. Authority to approve or reject conservation plans? Yes 2

13. How often are plans required? 10 Years 1.5

14. Planning framework or methodology? No 0

15. Implementation of conservation measures required? Yes 1

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? Yes 2

18. Does the state require volumetric billing? Yes 2

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0

E X T R A  C R E D I T                   Minnesota requires landscape irrigation systems to have a rain sensor 1

T O TA L 14.5

Mississippi  Water Efficiency Scorecard                    Grade:  D
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Environmental Quality 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T  0

T O TA L 2
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Missouri  Water Efficiency Scorecard                    Grade:  D
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Natural Resources 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T  0

T O TA L 2

Montana  Water Efficiency Scorecard                    Grade:  D
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Natrual Resources and Conservation 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes 2

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T  0

T O TA L 3
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Nebraska  Water Efficiency Scorecard                    Grade:  D
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Nebraska Department of Natrual Resources 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes 2

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T  0

T O TA L 3

Nevada  Water Efficiency Scorecard                    Grade:  B–
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? State of Nevada Division of Water Resources 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 1

9. Conservation activities as part of water permitting process? No State Engineer has discretionary authority for 
interbasin transfers 0.5

10. Drought emergency plans required? Yes Every 5 years as part of the Plan for Conservation 1.5

11. Conservation planning required separate from drought plans? Yes 2

12. Authority to approve or reject conservation plans? Yes 2

13. How often are plans required? 5 Years 2

14. Planning framework or methodology? Yes 1

15. Implementation of conservation measures required? Yes 1

16. State funding for urban water conservation programs? Yes Office of Financial Assistance–Water Grants Program 2

17. Technical assistance for urban water conservation programs? No 2

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? Yes 1

E X T R A  C R E D I T                                                                    NRS § 116.330 0.5

T O TA L 17.5
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New Hampshire  Water Efficiency Scorecard                    Grade:  B–
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Environmental Services 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 3

9. Conservation activities as part of water permitting process? Yes 3

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? Yes Already credited in Question 9 0

12. Authority to approve or reject conservation plans? Yes Only applies to permits and applications for  
new water withdrawal 1

13. How often are plans required? N/A 0

14. Planning framework or methodology? Yes 2

15. Implementation of conservation measures required? Yes 3

16. State funding for urban water conservation programs? Yes 2

17. Technical assistance for urban water conservation programs? Yes 1

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0

E X T R A  C R E D I T      Extra credit awarded for Question 14 1

T O TA L 17

New Jersey  Water Efficiency Scorecard                    Grade:  B–
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Environmental Protection 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 3

9. Conservation activities as part of water permitting process? Yes 1

10. Drought emergency plans required? Yes 1

11. Conservation planning required separate from drought plans? Yes For permitting, already credited in Question 9 0

12. Authority to approve or reject conservation plans? Yes Permits shall not exceed 10 years 1

13. How often are plans required? 10 years 1.5

14. Planning framework or methodology? Yes 1

15. Implementation of conservation measures required? Yes 2

16. State funding for urban water conservation programs? Yes 2

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? Yes 2

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0

E X T R A  C R E D I T   New Jersey requires landscape irrigation systems to have a rain sensor 1

T O TA L 16.5
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New Mexico  Water Efficiency Scorecard                    Grade:  C+
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Office of the State Engineer 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? No State Engineer can refuse permit if “contrary to the 
conservation of water” 2

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? Yes For funding application to the NM Finance 
Authority/Water Trust Board 2

12. Authority to approve or reject conservation plans? No 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? Yes 1

15. Implementation of conservation measures required? No 0

16. State funding for urban water conservation programs? Yes 2

17. Technical assistance for urban water conservation programs? Yes 2

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? Yes 2

E X T R A  C R E D I T  1 point for the NMOSE gallons per capita per day (GPCD)methodology and calculator.  
   1 point for § 47 6 9(4) NMSA 1978. 2

T O TA L 14

New York  Water Efficiency Scorecard                     Grade:  C
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Division of Water 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 1

9. Conservation activities as part of water permitting process? Yes 1

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? Yes For permitting, already credited in Question 9 0

12. Authority to approve or reject conservation plans? Yes 0.5

13. How often are plans required? 10 Years    When applying for a permit 1.5

14. Planning framework or methodology? Yes Guidance is provided, but only applies for new 
permit applications 1

15. Implementation of conservation measures required? Yes 2

16. State funding for urban water conservation programs? Yes 2

17. Technical assistance for urban water conservation programs? Yes 1

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T  0

T O TA L 11
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North Carolina  Water Efficiency Scorecard                    Grade:  C
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Environmental and Natural Resources 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? Yes 1

10. Drought emergency plans required? Yes Every 5 years 2

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes 2

17. Technical assistance for urban water conservation programs? Yes 2

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? Yes 2

E X T R A  C R E D I T  North Carolina’s conservation requirements for drought planning and the   
   conservation requirements to be eligible for state funding earned an extra point.  
   See answers to Questions 10 and 16.

1

T O TA L 11

North Dakota  Water Efficiency Scorecard                    Grade:  D
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? North Dakota State Water Commission 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T  0

T O TA L 2
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Ohio  Water Efficiency Scorecard                    Grade:  D
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Natural Resources 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? Yes 0.5

10. Drought emergency plans required? No Contigency plans required, but no mention  
of drought 0

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? Yes 1

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T  0

T O TA L 3.5

Oklahoma  Water Efficiency Scorecard                    Grade:  D
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Oklahoma Water Resources Board 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes 2

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T  0

T O TA L 3
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Oregon   Water Efficiency Scorecard                    Grade:  B–

Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Water Resources Department 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes  Only for suppliers seeking municipal water use 
permit extensions 1

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? Yes  Only for suppliers submitting Water Management 
Conservaiton Plan 1

11. Conservation planning required separate from drought plans? Yes  Not all suppliers are required to submit plans 1

12. Authority to approve or reject conservation plans? Yes 2

13. How often are plans required? 10 years 1.5

14. Planning framework or methodology? Yes 1

15. Implementation of conservation measures required? Yes 3

16. State funding for urban water conservation programs? Yes 2

17. Technical assistance for urban water conservation programs? Yes 1

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0

E X T R A  C R E D I T      Extra credit awarded for Question 15 1

T O TA L 15.5

Pennsylvania  Water Efficiency Scorecard                    Grade:  D
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Bureau of Watershed Management 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? Yes 1

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T  0

T O TA L 3
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Rhode Island  Water Efficiency Scorecard                    Grade:  B
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Water Resources Board 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 3

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? Yes  Part of Water Supply System Management Plan, 
“reviewed” every 5 years 2

11. Conservation planning required separate from drought plans? Yes 2

12. Authority to approve or reject conservation plans? Yes 2

13. How often are plans required? 5 Years 2

14. Planning framework or methodology? Yes 1

15. Implementation of conservation measures required? Yes 3

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? Yes 1

18. Does the state require volumetric billing? Yes 1

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0

E X T R A  C R E D I T      Extra credit for Question 11 1

T O TA L 20

South Carolina  Water Efficiency Scorecard                    Grade:  C–
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Bureau of Water 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? Yes 0.5

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? Yes 1

12. Authority to approve or reject conservation plans? Yes 1

13. How often are plans required? 5 Years 2

14. Planning framework or methodology? No 0

15. Implementation of conservation measures required? No 0

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T  0

T O TA L 6.5
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South Dakota  Water Efficiency Scorecard                    Grade:  D
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Environment and Natural Resources 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? Yes 2

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T  0

T O TA L 4

Tennessee Water Efficiency Scorecard                    Grade:  D
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Environment and Conservation 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 2

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T  0

T O TA L 4
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Texas  Water Efficiency Scorecard                    Grade:  A–
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Texas Water Development Board 1

2. Water consumption regulation for toilets? Yes 2

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? Yes 1

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? Yes 1

8. Water loss regulation or policy? Yes 2

9. Conservation activities as part of water permitting process? Yes 1

10. Drought emergency plans required? Yes    Reviewed every 5 years 2

11. Conservation planning required separate from drought plans? Yes 2

12. Authority to approve or reject conservation plans? Yes 1

13. How often are plans required? 5 Years 2

14. Planning framework or methodology? Yes 2

15. Implementation of conservation measures required? Yes 3

16. State funding for urban water conservation programs? Yes 2

17. Technical assistance for urban water conservation programs? Yes 2

18. Does the state require volumetric billing? Yes 1

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 1

E X T R A  C R E D I T                                  Maximum extra cerdit awarded for Questions 10, 11, 14 and 15 3

T O TA L 29

Utah  Water Efficiency Scorecard                    Grade:  C+
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Division of Water Resources 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? Yes 2

12. Authority to approve or reject conservation plans? No 0

13. How often are plans required? 5 Years 2

14. Planning framework or methodology? Yes 2

15. Implementation of conservation measures required? No 0

16. State funding for urban water conservation programs? Yes 2

17. Technical assistance for urban water conservation programs? Yes 2

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? Yes 2

E X T R A  C R E D I T      Extra credit for Question 11 1

T O TA L 14
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Vermont Water Efficiency Scorecard                    Grade:  C–
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Drinking Water and Ground Water Protection Division 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? Yes 1

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? Yes   For permitting, already credited in Question 9 0

12. Authority to approve or reject conservation plans? Yes 1

13. How often are plans required?  At time of permit application 0

14. Planning framework or methodology? Yes 1

15. Implementation of conservation measures required? No 0

16. State funding for urban water conservation programs? Yes 2

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T  0

T O TA L 6

Virginia Water Efficiency Scorecard                    Grade:  B–

Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Environmental Quality 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 1

9. Conservation activities as part of water permitting process? Yes 1

10. Drought emergency plans required? Yes 2

11. Conservation planning required separate from drought plans? Yes 2

12. Authority to approve or reject conservation plans? Yes 2

13. How often are plans required? 5 or 10 Years 1.5

14. Planning framework or methodology? Yes 1

15. Implementation of conservation measures required? Yes 1

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? Yes 2

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0

E X T R A  C R E D I T      Extra credit awarded for Question 12 1

T O TA L 16.5
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Washington Water Efficiency Scorecard                    Grade:  B

Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Health’s Office of Drinking Water 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 3

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? Yes 1.5

11. Conservation planning required separate from drought plans? Yes 2

12. Authority to approve or reject conservation plans? Yes 2

13. How often are plans required? 6 Years 2

14. Planning framework or methodology? Yes 2

15. Implementation of conservation measures required? Yes 3

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? Yes 2

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0

E X T R A  C R E D I T               Extra credit awarded for Questions 11 and 14 2

T O TA L 21.5

West Virginia Water Efficiency Scorecard                    Grade:  D

Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Environmental Protection 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 2

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T  0

T O TA L 4
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Wisconsin  Water Efficiency Scorecard                    Grade:  B–
Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Department of Natural Resource 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? Yes 2

9. Conservation activities as part of water permitting process? Yes 1

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? Yes 2

12. Authority to approve or reject conservation plans? Yes 2

13. How often are plans required? 20 Years 1

14. Planning framework or methodology? Yes 0.5

15. Implementation of conservation measures required? Yes 1

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? Yes 2

18. Does the state require volumetric billing? Yes 1

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0

E X T R A  C R E D I T  1 point for PSC allowing municipally owned utilities to recover the costs of water   
   conservation and efficiency efforts through rates 1

T O TA L 15.5

Wyoming  Water Efficiency Scorecard                    Grade:  D

Q U E S T I O N                                   A N S W E R              N O TA B L E  D E TA I L S                                                P O I N T S

1. State agency in charge of drinking water conservation? Wyoming Water Development Commission 1

2. Water consumption regulation for toilets? No 0

3. Water consumption regulation for showerheads? No 0

4. Water consumption regulation for urinals? No 0

5. Water consumption regulation for clothes washers? No 0

6. Water consumption regulation for pre-rinse spray valves? No 0

7. Mandatory building or plumbing codes? No 0

8. Water loss regulation or policy? No 0

9. Conservation activities as part of water permitting process? No 0

10. Drought emergency plans required? No 0

11. Conservation planning required separate from drought plans? No 0

12. Authority to approve or reject conservation plans? N/A 0

13. How often are plans required? N/A 0

14. Planning framework or methodology? N/A 0

15. Implementation of conservation measures required? N/A 0

16. State funding for urban water conservation programs? Yes 1

17. Technical assistance for urban water conservation programs? No 0

18. Does the state require volumetric billing? No 0

19. Percent of publicly supplied connections that are metered? N/A 0

20. ET microclimate information for urban landscapes? No 0
E X T R A  C R E D I T  0

T O TA L 2
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Tabu 35„ Ttanporal rN:t)vcay 6f 6trcua»•roauifnr•flow dedine by stream feudl followirv~ r latca1
reduction in Oc:toh®r 3986 prrmpage to Zero••• rosult6 from Simulation 2 of Clpper Floridan modtt
lsl.brlcs uatiiaicra oat specific yiaa cd Uppal lloridat aquihr a.)w.l V. W4 an4 U.OS, n'ymr+lwy: opailto. entire or
~lying sco)O-fi.wm Anil egvds 1 x l6" red''; r.ap,.tivo valuac br6iouo l4aotp trasml

Raeoll

(p1. 4) St-

Elapsed slmidation time 61nca puatpaga decrease (days)

0 1 10 160

Computed net etream•4qulfar Ilan (cubie last per saeond>

I Gum Creak 3.6 3.6 3.9 4.7
Cadxr Creak 1..3 1.3 1.3 1.4

3 %wtfc C10ek 1.8 3.8 3.8 4
4 )once CM*k 2.3 2.3 2.3 2.4
S Atomme Crad. 26 2.6 2.7 2.9
6 Miff Crw:l 6.4 fi.0 7 7.4
7 Ceotnwabm Crook .S O•S .8 1
8 Clu.l,al-bkwha4 Crack 4.1 4.1 4.1 4.1
9 Chtakmsm~vbatehe9 Crack .3 .3 .3 .4
10 ChioKaCawbatohpc C-P"k 2-0 2.8 7.1 3A
11 Dry Crook (C.a.) 2.A 2.8 2.9 3.3
12 Spring Creak 3.1 3.1 3.7 4.1
17 Svmg Crwic 19.9 19.9 22.5 23.4
14 $POa8 Crock 1.11 1.2 2 6.7
15 SawlratnI- Crook 9.6 9.6 9.6 0.8
16 C-acts Crock 19.9 19.9 19.9 20
17 M2tshm1l Crack 31.6 31.6 31.6 31.7
18 .Spring C cee1: 42.2 42A 4.5.6 60.1
19 Dry C.xce (M..) 42.1 42.1 42.1 42.2
20 lchawsynaehawsy Crook 52.6 52.7 $3.2 54.3
2. Idlawaymehaway Crack 23.7 23.7 24.1 248
22 Mu.*W- cm-ex 17.8 17.8 17.9 1.9.6
23 hlv4keloo Crook 3.9 3.9 3.9 4.1
'24 Murka(oc Creak 14.2 14.2 14.3 14.7
2S Kboabxfoeslac Crack -2.3 -2-3 -2.3 -2.1
26 Kin bxtnamw Croak 5.9 S.9 6 6.3
27 Chipoto Rivor 1(4.7 11.4.7 .114.8 11.3.2
2S Chipola Rivor 339.6 339.6 339.6 $39.9
+.4 Clttp4la River 359:2 354.1 339.3 3.59.3
30 plim Rivor 6.3 6.3 6.4 6.5
.11 Flira Rivor 60S (22.2 637.5 651.7
32 Flirt Riwr 537.3 543 564 584.5
33 plug River 363.5 36 S.1 376.3 41.4.2
34 Fun, River 992 ̂ 953.8 371.2 416
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Table 36. Reduction in flow of Apalactucola River at C1lattahoectiee. Fla.. and near Sumatra, Fla., caused
by simulated pumpacge in Upper Floridan aquifer
L%Wid. million gallow w dxy. AccvOcy of strewullow rtaamk is -good,' except for ttunc at Sumatra, fl.. below 9,693 Mgotid
()5,000 Wbie fcct per seamd), at" an tide af%aW and rated "fair.' Good nxianc rhos about 95 portent of ft daily discbatW

am wits lr 30 PMMI; and (air, waltin t5 percehq

Pwnpage Streamtlow reduction by condition. Qr

n x Oct
1986
rates

Ratty
(490d)

tctasQ..'
(f/gatid) Percent

0.1
(Mg-:1d) Percent

Qt,

(btgaild) Percent

ApataeJaico7x R&— at: (Txttd,.acbee. fix.

0.5 ;37 142.6 3.7 142.3 2.5 140.4 1.3

I 475 286.9 7.4 284 5 281.6 2.7

2 949 .584.2 ISA 581.7 to,] 570.8 5.5

5 237.5 1,243 32, 12's3 21.8 1,365 13

Apa7achico7a Hi— near Sumatra, "a.

0.5 237 144 144 22 142 1.t

1 475 Z90 I 289 4.5 284 22

2 949 590 12 588 9.2 576 4.5

5 2.37S 3.276 ).268 19.8 1.378 10.8

t Pnno pumpsge secnarias RIPn (table 14); Qua is O=Ur 1986 ="M &W, equal to 9,864 Mgat.'d at Chacalwochoe, Fla.,
and 4,735 Mgsild !scar Summta, Fix.
' Fmm pumpag0 aeenarios R3Pn (at-it 16).. Q,e is arotmticw extxe*J 90 reread ofttaeitmo, eq*W 10 5,772 MgapJ at

ChattaimMm, F3x., and 6,392 Mgel(d our Unwise. Flt.
r Fltam Iwntpage x0emAm RON mWe 19X QV Is at MIIcw extxed¢d Sp reMXM Orlin. time, opal W 10.477 MSoird at

ChalWiuuchcc. Fix,, and 12,198 btgaiid taatr Swwra, Fix
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7a1>te 74 IVht <J »,K .6 in -tar-ttudg.>t .:urr.F..»>nntx (C.r ri.»nt»tror>s .>f int><"-Xf In.... p.ao vi.lh d.Y
c»rlddions of L t ndary and swnioun6ning-urt11 t*md and xtre»m vAogo at October 1966 IavoiR• eorro.
*punrfinR to sv- ,̂r q RIRn Qw O,S, '1, 2. S) a> %im
2f4rJ rJ>rOQtrw cay..y...M Jh.a tuna sivr» by

lntran motr<x (tohlrr 1)
.b..art to aob. 300

f•nm1>oge (w • October 19a* ra>ex)

73udgrt auroyuuaot vufutaotric mtox (n0lian gollo»x pop- dxy)

Well dl-horgo

lCai••nna 1fiX4J1X(8ltAQ:

2317 s7$ 949 2.375

Stroonn 4»d I>1•ch-1 rPri.Rm' 144 2400 5)4.2 1.271:

Oft••chnnna14p6n*e o U U U

Y:agio»x! l4ow 13.8 27.1 52.4 117-S

i7ud[ffwcntiatod everhurdo» 7.9 11.5 28 43.7

lAxlttYsr.entiatod ovartrurdon 17.8 f 13.7 2/i.:1 491 6

tiag:o»xl fl.>av 9.1 18.9 40.2 122.4

1f(>1>or FTon'txn gmt. omctol. 4.3 8•R 27.8 45

C wmv 0.2 0.7 6.4 237.6

S3 dRat oo r»t> rn, Wc11 dievtmmo f1> CM0

Wo11 dischxrtte IOU R* 100 10O

Rndvmd di4Rh2rs1 Jq;

Auvamw and iarohxma>S 41niuroJ 60.7 61 1 62.5 14.7

O!7-ottstmat apringx~ ff U 0 0

t2agiun4l {luw S.R Y.7 5.5 9

t}adatFore»fixtad u~o.AuJdrr. 3.A 3.3 S 1.9

(RQ4C{.Q.(ldQflt(rC0 it»rt(:

t:adifYero»sixtad otroan7Waa 24.4 24 22.5 22.1

FCoBu.ra1 flow 3.9 4 4 2 S.3

T}pl>er 7<H»•:dx.. n<fait'cr auwrop 1.R 1.9 1±) 1.%

Rkearox U.l o.i 0.7 10.2

' iM•WlWetu[I 1P>.tt> d;-v r6e fr. er r✓AJ J.1Plea >w4 arxinl•4'a: - ».aw "-
~ WY•eraouet tq.ixs> are bNaa.td ywap' ttwn >nrm> ar>4 rb a.w o..Nrltn»o w >..aue:a•A'-
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Faf.}te 7-0. C-Imted -A struw-julfe: (Suw(}r)m uumptt(IR (.r9111arlurc R1Nn
(r}x0.6. 1, 2, A) Slfrwl}1t-q dry C01}d106n9 of boundwY and semi0onlirl U-unit
hoar! Rnd wrn . 61AUR dt octob- 19as I-OIX (t.4blo 1)
fN,Wtiv9 r' h-twltW'to 194W1y~( W OrpIR<by.-tt"$

fl9 ft prnnpepp [n x0<fobor 191{5 re({t9:}
(pl. A) Rlrewm 05 ~ 2 6

CpnQ1r}stl r1e1 slrernagwiw 510
(m111bn peowne per 4lwy)

1 Ooau C:111ek 2 u 2.1 l i O -

2 Coder C-k 0.9 OR O x U I

b 9w•i0. Clevk 3.6 2.5

O 7nr.se Creek 1.7

5 Ab-Cwek 1..9 /7 12 ,{

x FAM (:nek 4 

7 C4ao)wewxkce U-k .5

e Clnckw9aw11acvkve C.sek 26 2.6 2.fi 33
P Chiokerowhw.:h~o 9.-k 3

to 12 i;O exwh9rw11e9 CM0 3 1.6 l-5 .1
1 t 1), C-k {Ci9.) - l.e l A .2

t= 90,4"r Crook 23 t 7 1.7 .2
t) hltoi q, C-k 14.1 12.6 3.9 .1
14 

Pp71n2

O-k 2.6 .1 U o
11 $>nhxtolloe ( ..k 6l3 6.2 5.9 5. }
?4 1:4wwrc• (:reek 12.9 t2.9 12.7 t2.2
f9 Mere11e/1 Creek 20.5 21.A 20.3 2rl
1tt Syf~Og Creek 24.2 27,1 7.9 O
t0 13ry Crwk (YI..) 27,3 39,2 39,e 246.7
50 lcitowoyorlohowxy Croxk 34.7 sr 32.$ 27.l.

21 I91wvx7nacklrveY Creek 15.0 [$:3 14.3 10.1
22 Muaket«e (;wek. i5 11.P 15.3
2) k5evkulee (:reek 1.7 2-5 A •53
21 AWekn149 C-1, P.1 9,2 4.1 5.6
23 Ki)1e11wfprmee Clxoft -1.5 ••t.5 --1.5 --1.1
26 Kinekwn.vle9 /;rw.•k 4.3 ].e 2.8 .o
21 Chipelx R.- 14A -.1 914 Y) 3
2k C:kip9tw River 21"A 21GA 2}A.4 2)7.4
2h Ckip4le Ri.ar 222.1 212 231.9 311.6
YO hYOu Rh- 9.7 4.1 2 R t
3t nim River' 407 a.w.6 3$8,4 260.4
--12 p5m Rive 364.•J 1a7,} 111.6 204.5
1) Wt1nr Ri.9r 2:G3 3;".% 390  46.2

.A VI.- R- 2545 229.5 tx7.x -.02
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Coordination with US Fish and Wildlife

.:7e:Cit h .:..., 6.:9F5ti! Pz t-u!:gz i:R

.: . lA ~rr.M i:t>tr fnwa, i6-nSDd +eta.
. c:•;t•a :>f:ca.:S£:'st diiTd!$,^.aiiS: SS3tdS...... S9:f`.4.•. Y,:rt

¢:tiv~'4io:...w:.6;

Albertson and Torak, I.VRiR
02-4016 2002

Simulated effects of pumpage'
  on rnu.ssel habitat

Subarea 4 model results recast
- Deta.i.led strea ti,i.-reach seiisiti V lty

— Ideo.Lified puJII.Pclge thresholds
for zero--aqu:ifer cont:t'ibutian to
strezini reaches
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Impact of Subarea 4 Study on Outcome
of the "Water War"

• F'ederal Con-tmissioncr decision to accept
allocation

• Simulates streamflow reduction and pumpage

• Identified "un.knocwns" about the flown systetn
(aquifer properties, Lake Seminole, Ga.-Fla.
ground-water flow, agricultural pumping
rates)

ZUSGS
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IrnpavngTnder;tadin of Ground-
Water and Surface-Water Relations

:::::ate:.................................................
Stream-Aquifer Relatiuns and the Putentiurnetric

Surface of the Upper Floridan Aquifer in the lower

Apalachicola- Chattahoochee - Flint River Basin in

parts of Georgia, Florida, and Atahama. IM-,2000

A

Y

#SGS

Mosn.er, USGS t'VRIR 02-4244, 2002

Comprehensive data collection,
October :1.999, April. and ,august 2000;
drought conditions

Si 1'f'<ltllf lo) ""-74 f;.:i011 ; slation

S)~'CIT3

— .1Zarnt~tl.l--_t s~'~tat)Z~r ~~tztt.i<.>n5

Identified gaining/losing reaches;
estimated giv seepage to streams;
mapped water-level surface of Upper
'Floridan aquifer
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Effects of Hydrologic Variability and Seasonal
Ground-Water Withdrawal on Stream-Aquifer
Relations,, 1999-2005

  Field Data Collection —Well
drilling and aquifer testing: 23,
Sites

• :Improve Lin (lei'standinc- of
,a iter properties

Fill data gaps; prior to tie«
model t" ~evel(1p1nerit

Provide input to new .MODFE
Model of growin ; Season
conditions
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`i 
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..........
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The Flint River Basin Water Development and Conservation Plan ("the Plan") was 

initiated in October 1999 in response to a prolonged drought, increased agricultural 

irrigation in southwest Georgia since the late 1970's, and scientific studies that predicted 

severe impacts on streamflow in the Flint Rjver Basin (FRB) due to withdrawals from 

area streams and the Floridan aquifer. As defined in Georgia statutes, . regional water 

development and conservation plans "shall . promote the conservation and reuse of water 

within the state, guard against a shortage of water within the state, promote the efficient 

use of the water resource, and be consistent with the public welfare of the state." 

(O.C.G.A. 12-5-31(h)). Similar language is found in the Groundwater Use Act, which 

also requires plans to address "sustainable use". 

Because agricultural irrigation uses the largest volume of water in the FRB, this report 

and its recommendations will focus on irrigation and farm-use withdrawal permits. The 

report summarizes the most recent and comprehensive scientific studies available on 

water use and hyc!rogeology in the FRB, evaluates impacts of water use on the stream

aquifer system and stream ecology of the lower FRB, and establishes EPD permitting 

actions based on stakeholder-developed recommendations. The Plan covers agricultural 

water use in the entire FRB, but the focus is on the lower Flint River Basill where 

agricultural water use is greatest. 

The FRB extends from Hartsfield-Jackson International Airport in Atlanta to the 

.. southwestern corner of Georgia (Fig. 0.1). It's sotithern halfiies within the Coastal Plain 

physiographic province. · South of Dooly County, the Flint River and some of its 

tributaries are in hydraulic connection with the Floridan aquifer, and either receive water 

from the aquifer or lose water to it depending on the head difference between the streams 

and the aquifer. This area where the streams are connected to the Floridan aquifer is 
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. known as "Subarea 4 of the Apalachicola-Chattahoochee-Flint (ACF) Basin", and it 

includes part of the lower Chattahoochee watershed as well as a narrow strip on the 

eastern edges of the Ochlockonee and Suwannee River Basins. For simplicity, these 

areas adjacent to Subarea 4 will be included in all subsequent discussions of the FRB. 

Water use in the FRB below the fall line is dominated by agricultural irrigation, which 

comprises as much as 90% of the water used during the April-September growing season. 

Overall, a total of approximately 160,000 acres ate irrigated from surface-water 

throughout the FRB and approximately 403,000 acres from Floridan aquifer wells in 

Subarea 4 (Fig. 0.1). Approximately 250 mgd are used basin wide by agricultural 

surface-water users in July (the peak month) ofa typical irrigation season during a 

drought year, and approximately 950 mgd are withdrawn from Floridan aquifer irrigation 

wells at the peak of the irrigation season during a drought year. These withdrawals 

reduce streamflow, and can . degrade aquatic habitat in the lower · FRB. Surface-water 

withdrawals have a more direct effect than do ground-water withdrawals. 

Permitted municipal and industrial (M&I) water withdrawals throughout the FRB total 

approximately 120 mgd on a monthly average from surface-water sources (mostly north 

of the fall line), 88 mgd from aquifers other than the Floridan aquifer, and 30 mgd from 

. the Floridan aquifer in Subarea 4. Actual surface water use in 2004 was approximately 

50 mgd (Table 5.3). M&I withdrawals from the Floridan are equivalent to 3% of the 

agricultural ground-water use, and thus will not be discussed in any further detail in this 

report. The pennitted withdrawals of consumptive M&I surface-water usage is offset by 

water returned as treated wastewater, which in the Flint River Basin is approximately 126 

mgd. Actual discharges are much smaller. Thus, the amount ofM&I water removed and 

not returned from the Flint River and its tributaries is only a fraction of the total 

consumptively used surface-water withdrawals. Because agriculture irrigation uses the 

largest volume of water in the FRB, this report and its recommendations will focus on 

irrigation and farm-use withdrawal permits . 

GA00185750 



16 

Surface-water and ground-water withdrawals in the FRB can have a negative impact on 

stream ecology and the viability of sensitive aquatic species. Specifically, the FRB is 

home to species of federally protected freshwater mussels, whose populations have been 

declining precipitous!~ since the early 1900's. During the drought of 1999-2002, mussel 

populations in many locations in the lower FRB were substantially reduced, especially in 

parts of Ichawaynochaway Creek and Spring Creek sub~basins (Fig. 0.1). Significant 

·. declines in surveyed mussel populations also occurred in other watersheds, mostly inside 

Subarea 4. The lower FRB also contains a significant population of gulf striped bass. In 

summer, the bass take thermal refuge in the cooler water of the blue-hole springs that are 

dependent on adequate ground-water discharge. Ground-water withdrawals from the 

Floridan aquifer may lower aquifer head, reduce . spring flow, and deprive the bass of 

thermal refuge. . 

Two hydrologic modeling systems were used to evaluate the effects of ground-water and 

surface-water (irrigation) withdrawals on streamflow in the lower FRB. The ground

water model was developed by the U.S. Geological Survey (USGS) and modified by 

EPD, and simulates flow between the Floridan aquifer and streams that are hydraulically 

connected to the Floridan aquifer. The streamflow modeling system, Hydroiogic 
. . . . . 

Simulation Program Fortran (HSPF), was used by EPD to simulate the extent to which 

streamflow is affected by surface-water irrigation withdrawal and reduced base flow as 

calculated by the USGS ground-water model. HSPF modeling included a series of 

"future scenario" analyses that imposed irrigation stresses on likely rainfall patterns for 

the next 50 years. 

Simulated streamflow was modeled under a range of scenarios and compared with in

streamflow criteria. It is thought that sustaining flows that meet the criteria will prevent 

further harm being done to the freshwater mussels. The criteria against which flows were 

compared were developed by the U.S . Fish and Wildlife Service (USFWS) for regulated 

and un-regulated streams in the ACF basins (U.S . Fish and Wildlife Service, 1999). EPD 

used the specific criteria for unregulated streams since the Flint River downstream from 

Lake Cheehaw is free flowing, and the major . tributaries have no significant 
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impoundments. The criteria for unregulated streams evaluate the one-day minima that 

occur in a stream, the frequency with which those minima occur, and the duration of low 

flows. According to these criteria, the lowest daily flows, the lowest quartile of all daily 

flows, and the median of all daily low flows are not to be exceeded a certain number of 

times, and they are not to be exceeded for prescribed lengths of time. 

Food and fiber producti~n is a major aspect of the FRB economy, and the majority of 

agricultural production is for human consumption. Combined with processing facilities, 

direct manufacturing, and the agriculture-related · trade sector, the total impact of 

agriculture in the lower FRB is approximately $5.8 billion, or 34% of the regional 

economy. Irrigation greatly increases crop yields, crop quality, crop diversity, gross and 

net return, land values, etc., and thus plays a major role in the regional economy. 

Economic models were used to estimate the economic impact ofreducing irrigation in 

parts of the FRB. 

The Flint River Basin Regional Water Development and Conservation Plan incorporates 

recommendations developed by a Stakeholder Advisory Committee (SAC) during a year

long series of public meetings, and technical findings of several sound-science studies 

conducted in the Basin. The Plan is presented in three parts following an executive 

summary. Part I contains a summary of technical findings and the permitting actions 

EPD will take to manage agricultural water use in the Flint River Basin. Part II consists 

of a description of the Stakeholder process and the recommendations adopted by the SAC 

for permitting strategies and regulatory reform. Part III consists of detailed discussions 

of the sound-science studies and the technical foundations of the Plan. Appendices 

containing detailed hydrologic and geologic data follow Part III. 

GA00185752 



18 

Figure 0.1: The Flint River Basin and sub-basins 
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The authority of the Georgia Environmental Protection Division (EPD) to develop and 

implement water development and conservation plans is provided in the Water Quality 

Act (O.C.G.A. 12-5-3l(h)) and the Groundwater Use Act (O.C.G.A. 12-5-96(e)). This 

Plan sets forth how EPD will conduct management of agricultural water use and 

· permitting in the Flint River Basin. The goals of the Plan, as defined by statute, are to 

promote conservation and reuse of water, guard against a shortage ofwater, promote the 

efficient use of the water resource, manage the water resources of the Flint River Basin 

such that they are used sustainably, and to be consistent with the public welfare. All 

farm-use permits issued after adoption of this Plan by the Director of EPD must, under 

Georgia law, be consistent with the Plan. 

A. Summary of technical findings 

The .· technical findings summarized below are accompanied by page and section 

references from Part III of the ·Flint River Basin Regional Water Development and 

Conservation Plan. Detailed information, analyses, and discussion may be found at those 

referenced sections. 

1. Timing and volume of agricultural irrigation are extremely variable, and vary 

based on local rainfall distribution and other weather phenomena, crop type and 

planting date, soil conditions, and growers experience and preferences. However, 

for the Flint River Basin as a whole, large-scale crop irrigation typically starts in 

April and lasts through September . . During that time, irrigation usage typically 

reaches a maximum in June, July, or August (Section 5.2). 
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2. Agricultural withdrawals from the Floridan aquifer decrease base flow to streams . 

that are in hydrologic connection with the Floridan aquifer. However, depending 

on the nature of the connection between streams and the aquifer, groundwater 

withdrawals in some parts of the Basin reduce stream flow more than in other 

parts. There are 6 major sub-basins in the Flint River Basin, and these sub-basins 

can be divided into smaller watersheds. In some watersheds, computer models of 

stream-aquifer relations indicate that groundwater withdrawals from the Floridan 

aquifer have almost no effect on stream flow. Elsewhere, groundwater 

withdrawals have a more direct effect and . decrease baseflow by a significant 

percentage of the total baseflow reduction in a sub~basin. In other words, 

groundwater withdrawals in some small watersheds account for most of the total 

baseflow reductions for the whole sub-basin. Withdrawals from surface water 

affect stream flow more directly than do groundwater withdrawals (Section 6.1; 

Appendix II). 

3. Since extensive development of irrigation in the lower Flint River Basin, drought

year low flows are reached sooner and are lower than before irrigation became 

widespread. Furthermore, low-flow criteria established by the U.S. Fish and 

Wildlife Service designed to protect aquatic habitats are not met more frequently 

and for longer periods of time since development of irrigation. These data 

provide the clearest evidence that agricultural irrigation compounds the effect of 

climatic drought on stream flow in the Basin: This effect is magnified during 

droughts, and is minimal during normal to wet years (Section 6.3; Section 7; 

Appendix I). 

4. Of the six sub-basins in the Flint River basin, Spring Creek sub-basin has the 

greatest density of irrigation. It also exhibits a very close connection between the 

Floridan aquifer and surface water. Statistical studies of stream discharge and 

biological studies of endangered fresh-water mussels indicate that Spring Creek 
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sub-basin has exceeded its safe yield in terms of farm-use withdrawals (Section 

5.2; Section 6.1; Section 7.2). 

5. A review of historical stream flow data indicate that 7Q1 0 flow used by EPD to 

set current permit discharge limits in the Flint River basin was based on pre-1970 

data. Since then, extensive development of irrigation, combined with severe 

droughts; has caused post-1970 7Q 10 flows to be lower. This implies that water 

quality standards may be violated more frequently if point and non~point-source 

loadings are not reduced, or if permitted water withdrawals reduce stream flows 

below quantities necessary to maintain water quality standards (Section 6.3.3; 

AppendiX I). 

6. If, under the Rules for Flint River Drought Protection (Chapter 391-3-28) 

irrigation withdrawals are reduced by 20% in those sub-basins with the greatest 

risk of experiencing irrigation-induced low flows, stream discharges that will 

prevent stream drying and harm to endangered fresh-water mussels will likely be 

sustained (Section 6.3). 

B. EPD permitting and water resource management actions 

1. Moratorium lifted. 

The permit moratorium on new.farm-use permits from the Floridan aquifer in Subarea 4 

is hereby lifted according to permitting actions listed below. For purposes of 

implementing these actions and restrictions, three categories of smaller (HUC-12) 

watersheds are identified. These categories are: Capacity Use Areas, Restricted Use 

Areas and Conservation Use Areas (Figs. 0.2-0.5). Existing limits and restrictions on 

new withdrawal permits from the Floridan aquifer and surface waters will continue in 

Capacity Use areas after issuance of all Letters of Concurrence for applications in the 

'backlog'. However, Floridan aquifer withdrawal permits will be issued if an individual 
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farm straddles the divide between a Capacity Use Area and Restricted or Conservation 

Use Area. 
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Figure 0.2. Classification ofHUC-12 watersheds in the lower Flint River Basin. 
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(a) Capacity Use Areas: Those watersheds in Spring Creek sub-basin (Fig. 0.4) in 

which hydrologic models indicate decreased base flow of more than · 5 cfs in any 

month of a drought year, and more than 10 cfs in Ichawaynochaway Creek sub~ 

basin (0.3), are hereby te~ed Capacity Use Areas, in which irrigation use from 

the Floridan aquifer is at the maximum permittable capacitY. In the Lower Flint 

River sub~basin (Fig. 0.5), Capacity Use Areas are defined as those watersheds in 

which baseflow is reduced by more than 30 cfs in any month of a drought year 

(Section 6.1, Appendix II). Capacity Use Areas are shown m red on the 

accompanying map. 

(b) Restricted Use Areas: Those watersheds in Spring Creek sub-basin (Fig. 0.4) in 

which hydrologic models indicate decreased baseflow of 1-5 cfs in any month of 

a drought year, and 1-10 cfs in Ichawaynochaway Creek (Fig. 0.3), are hereby 

termed Restricted Use Areas, in which additional irrigation must be restricted in 

order to prevent the watershed from becoming a Capacity Use Area. In the Lower 

Flint River sub-basin (Fig. 0.5), Restricted Use Areas are defined as those 

watersheds in which baseflow is reduced by 3-30 cfs (Section 6.1, Appendix II). 

Restricted Use Areas are shown in yellmv on the accompanying map. 

(c) Conservation Us~ Areas: Those watersheds in the Spring Creek and 

Ichawaynochaway Creek sub-basins (Figs. 0.3-0.4) in which hydrologic models 

indicate decreased baseflow of less than 1 cfs in any month of a drought year, and 

less than 3 cfs in the Lower Flint River sub-basin (Fig. 0.5; Section 6.1, Appendix 

II), · are hereby termed Conservation Use Areas. Conservation Use Areas are 

shown in green on the accompanying map. 

The designation of Capacity Use, Restricted Use, and Conservation Use areas is based on 

current understanding of hydrogeology and current irrigation practices in the lower Flint 

River Basin. These designations may change as irrigation patterns and amounts change, 

or as computer modeling of the stream-aquifer relationship improves. 
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Figure 0.3. Classification ofHUC-12 watersheds in theJchawaynochaway Creek sub-
basin. · · 
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Figure 0.4. ClassificationofHUC-12 watersheds in the Spring Creek sub-basin. 
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Figure 0.'5. Classification ofHUC-12 watersheds in the Lower Flint River sub-basin. 
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2. Sub-basin management. 

The largest scale on which water management and permitting decisions will be based will 

be a sub-basin level corresponding to the USGS HUC-8 designation. Where necessary, 

and/or where data are . available, permitting and management decisions will take into 

account site-specific conditions and local stream impacts down to a HUC-12 watershed 

scale. The HUC-8 sub-basins in the Flint River Basin are: 

. A. Upper Flint 

B. Middle Flint 

C. Kinchafoonee-Muckalee Creeks 

D. Lower Flint 

E. Ichawaynochaway Creek 

F. Spring Creek 

A map of the Flint River Basin showing these sub-basins and smaller (HUC-12) 

watersheds accompanies this document. Permitting decisions in these sub-basins will be 

based on the proposed volume of water to be pumped, surface-water and ground-water 

connections as determined by USGS and EPD groundwater modeling studies, the 

calculated impact of existing withdrawals on stream flows, the calculated impact of each 

proposed withdrawal on, stream flow, and the presence of endangered or threatened 

species in each sub-basin. 

3. Processing the pending (backlog) permits 

The goals of the Plan, combined with the need to protect drought-year flows, will require 

a much more careful evaluation of farm-use permit applications than before the plan was 

initiated. Because of the large number of permit applications (1134) held in abeyance 

since December 1999 (i.e., the 'backlog'), EPD catirtot process and issue all letters of 

concurrence or a withdrawal permit before the 2006 April-October growing season. 

After the 'backlog' applications have all been evaluated according to this Plan, applicants 

in the Flint River Basin should expect a much shorter response time of approximately 30 . 

days. ·, 

: · 
~ i 
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(a) For all groundwater permit · applications held in abeyance during the permit 

moratorium which began onDecember 1, 1999, EPD will evaluate them in the 

following order: 

(1) Groundwater applications for wells in Conservation Use Areas, starting with 

the earliest ones received before October 23, 1999, the date of the announcement 

of the permit moratorium. 

(2) Groundwater applications for wells in Restricted and Capacity Use Areas, 

starting with the earliest ones received before October 23, 1999, the date of the 

. announcement of the permit moratorium. 

(3) All other groundwater applications received after October 23, 1999, the date 

ofthe announcement of the permit moratorium. 

(b) For surface water permit applications held in abeyance during the permit 

moratorium which began on December 1, 1999, EPD . will evaluate them in the 

following order: 

(1) Surface water applications for wells in Conservation Use Areas; starting with 

the earliest ones received before October 23, 1999, the date of the announcement 

of the permit moratorium. · 

(2) Surfacewater applications for wells in Restricted and Capacity Use Areas, 

starting with the earliest ones received before October 23, 1999, the date of the 

announcement of the permit moratorium, 

(3) All other surface water applications received after October 23, 1999, the date 

of the announcement of the permit moratorium. 
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. 4; Requirements for pending & new farm permit applications 

EPD received more than 1509 permit applications after the Plan was announced on 

October 23, 1999. This was approximately 5 times the normal rate of application 

submission, suggesting that many post~October 23 applications were duplicates of 

existing applications or permits, or speculative applications . Subsequent inquiries by 

EPD have shown this to be true for many applications. 

(a) For all permit applications, EPD will require proof of ownership or a lease before 

a letter of concurrence is issued to the applicant. EPD will also require accurate 

latitude/longitude coordinates of a proposed well or surface-water pump .location to 

be included on the permit application. This data will be used to determine whether 

the proposed well will impact adjacent users, nearby springs, or streams. 

(b) All farm-use permit applicants who have not yet received a permit must 

demonstrate a need for a. farm-use permit as .defined by the Water Quality Act 

(O.C.G.A. 12-5-31 (b)(3)) and the Groundwater Use Act (O.C.G.A. 12-5-92 (5.1)) . 

5. Application Evaluation Procedures 

In considering new and . existing applications for both ground-water and surface-water 

withdrawals, EPD will evaluate the effect of the proposed water use on existing users and 

stream flow, and issue the new permit in such a way that the new permit will not 

adversely impact stream flow or the water available to existing users. Maps of the 

watersheds and sub-basins described below accompany this document. · Specific 

permitting strategies are: 

(a) All Floridan aquifer irrigation well permits will be evaluated to determine the 

calculated radius of influence of a proposed well and its relationship to the radii of 

influence of nearby Floridan aquifer wells on adjacent property. This evaluation may 

result in EPD issuing a permit for less than the applicant requested; requiring the 

applicant to use a different aquifer than requested; requiring the applicant to drill in a 
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different location to avoid overlapping radii of influence or unacceptable impacts on 

an adjacent stream or surface-water withdrawal point. 

(1) EPD will no longer issue permits for proposed Floridan aquifer irrigation 

· wells that are within 0.25 miles of another user's well, unless hydrogeologic 

evaluation indicates that the proposed well would not cause or contribute to 

excessive drawdown in the other user's well. Excessive drawdown can be 

defined as that which would lower the static; non-pumping water level in an 

existing well by more than 5% of the intake depth recorded in EPD's permit 

database. For example, if the pump intake for an existing irrigation well is at a 

depth of 100 feet below ground surface, calculated draw down from a new well 

could not the lower water level by more than 5 ft in the existing well. If 

hydrogeologic evaluation indicates excessive drawdown, the location of the 

proposed well may need to be changed, an alternative aquifer may need to be 

used, or the permitted pump capacity decreased, for the well to be permitted. 

(b) Regardless of their location, all proposed Floridan aquifer wells will be evaluated 

for their impact on nearby streams and springs. Proposed irrigation wells that would 

draw from the Floridan aquifer within 0.5 miles of an in-channel spring or stream 

which exhibits a demonstrable connection with the Floridan aquifer will not be 

permitted if hydrogeologic evaluation indicates that, for the stream reach closest to 

the proposed well, the well would lower the Floridan aquifer water level to below the 

average stream stage or decrease the discharge of the spring. Streams to which this 

action applies are identified in Part III of the Plan. 

6. Conservation provisions for farm permits 

Irrigation water conservation measures are encouraged for all existing farm permittees. 

For new or modified permits issued after January 1, 2006 conservation measures will be a 

condition of the permits. 
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(a) In those watersheds termed Capacity Use Areas, all permits issued or modified 

after March 1, 2006 for irrigation systems supplied by wells withdrawing from the 

Floridan aquifer or any surface water will be required to: 1) have end-gun shut off 

switches installed to prevent irrigation of non-cropped areas by center pivot 

systems, 2) be maintained to prevent and repair leaks, 3) have pump-safety 

shutdown systems installed on center-pivot systems that will stop water delivery 

in the event of an irrigation · system malfunction; 4) have rain-gage shut-off 

switches for traveler, solid set, or drip irrigation systems. 

(b) In those watersheds termed Restricted Use Areas, all pennits issued or modified 

after March 1, 2006 for irrigation systems supplied by wells withdrawing from the 

Floridan aquifer or any surface water will be requiredto: 1) have end-gun shut off 

switches installed to prevent irrigation of non-cropped areas by center pivot 

systems, 2) be maintained to prevent and repair leaks; 3) have pump-safety 

shutdown systems installed on center-pivot systems that will stop water delivery 

in the event of an irrigation system malfunction; 4) have rain-gage shut-off 

·switches for traveler, solid set, or drip irrigation systems. 

(c) In those watersheds termed Conservation Use Areas, all irrigation systems 

supplied by newly permitted wells drawing from · the Floridan aquifer or any 

surface· water will require end -gun shut off switches to prevent i;~igation of non- · 

cropped areas, and maintenance to prevent and repair leaks. 

(d) Those sub-basins for which no detailed hydrologic modeling has yet been 

completed; specifically, Middle Flint and Kinchafoonee-Muckalee Creek Sub-

. basins, are termed Conservation Use Areas. All newly permitted wells drawing 

from the Floridan aquifer or any surface water will require, as a condition of the 

permit, end-gun shut off switches such that non-cropped areas are not watered, 

and maintenance to prevent and repair leaks. All proposed Floridan wells will be 

evaluated for their impact on existing nearby wells, streams, and springs. 
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(e) EPD will conduct random site inspections to ensure that all new permittees are 

following their required conservation . plans. In the event that a required 

conservation plan is not being followed, the permittee will be issued a notice of 

violation requiring correction of the problem and compliance with the 

conservation plan ih such a way that irrigation during a growing season is not 

interrupted. However, the violator will have his or her permit suspended if the 

problem is not corrected before the next growing season. 

7. Drought season provisions for farm permits 

Although low-flow protection plans .will be used to protect flow in Spring Creek and 

Ichawaynochaway sub-basins, all permittees are encouraged to adopt conservation 

measures to assure that flow, and hence irrigation, continue as long .as possible into 

drought seasons: Innovative new technologies or appropriate existing technologies 

adopted from other regions, particularly arid or drought-prone regions, will also be 

considered when they show potential to reduce seasonal water withdrawal amounts. 

(a) For all newly issued surface water withdrawal peimits in Spring Creek and 

Ichawaynochaway sub-basins, low-flow protection plans will be a standard permit 

condition. These plans will require a complete cessation of irrigation from the newly 

permitted source when discharge at the withdrawal location falls below 25% of the 

average annual discharge as calculated at that point based on the period of record for 

the nearest downstream continuous flow gauge, plus a prorated portion of the 

permitted amount of downstream users. Permittees subject to this requirement will be 

notified by EPD via e-mail and phone call wheri irrigation from the newly permitted 

source must stop; however, permittees are required to abide all permit conditions 

regardless of whether or not they have been contacted by EPD. During times of 

drought, EPD will be conducting regular inspections to ensure compliance with all 

low-flow protection plans. 

8. Public Notice 
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Because all new withdrawals may potentially affect other water users in the basin, and 

because it is in the public's interest that EPD act expeditiously on farm-use permit 

applications, EPD will publicize via the Internet the name ofcurrent and new farm-use 

permit applicants, the location of their proposed withdrawal (county, latitude/longitude, 

stream name), proposed pump capacity, date of application, and the date a letter of 

concurrence was issued. No other information will be provided, such as address, phone 

number, or acreage to be irrigated. Posted information will be available on EPD's web 

page at http://www.gaepd.org/Documents/index water wrb.htrnl. Upon issuance of a 

farm-use permit, the applicant's name and all information associated with the application 

will be removed from publication. 

9. Revocation of duplicate or unactivated permits 

All existing permits known to be duplicate permits will be revoked by EPD. All existing 

permits for which initial use of water has not commenced will be considered null and 

void, and revoked. Upon revocation of a permit, the permittee will have 30 days to 

appeal the revocation, and will be required to provide proof that the permit was being 

used for farm use prior to the date of issuance of the notice of revocation. If the permit 

was in use at the time of the. notice of revocation, the permittee may continue to irrigate 

during the appeal process. 

10. Conservation and Development Plan revisions 

The Flint River Regional Water Development and Conservation Plan will be re-evaluated 

every 3 years based on new scientific information such as groundwater models or model 

results, observed impacts on endangered species in the lower Flint River Basin, observed 

impacts on other threatened species ill the lower Flint River basin to ensure that no more 

species become endangered, regional economic impact of the current version of the Plan, 

and other criteria as determined by scientists and stakeholders in the Flint River Basin. 

j 
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. . 

PART II: STAKEHOLDER PROCESS AND RECOMMENDATIONS . . . . 

FOR REGULATION OF AGRICULTURAL WATER 
WITHDRAWALS 

SECTION 1: BACKGROUND AND FRAMEWORK 

1.1 Explanation and justification for the Flint Basin Plan 

The Flint River Basin (Fig. 0.1) is one of 14 major river basins in Georgia. Water use in 

the Flint River Basin (FRB) is dominated by agricultural irrigation, although . 

municipalities and industry use more than 10% of the water withdrawn. · Because 

agricultural · irrigation uses the largest volume · of water in the FRB, this report and its 

. recommendations will focus on irrigation and farm-use withdrawal permits. The report · 

summarizes the most recent and comprehensive scientific studies available ort water use 

and hydrogeology in the FRB, evaluates the . impacts of water use on the stream-aquifer 

system and stream ecology of the lower FRB; and makes stakeholder-developed 

recommendations for water resource management and farm-use . irrigation permitting. 
. . 

The two-part recommendations are for - management under existing · statute, and 

recommendations for management that require statutory and regulatory reform. These 

recommendations are submitted for . the . consideration ofthe Director to be incorporated 

into the FRB Water Development and Conservation Plan. 

The FRB Water Development and Conservation Plan, hereafter referred to as "the Plan", 
. . . 

was announced on October 23, 1999, by the Director of the Georgia EPD. The Plan was 

initiated in response to several factors: 1) a drought that began in summer of 1998; 2) an 

increasing number of farm-use pennit applications from southwest Georgia; and 3) 

hydrogeologic studies performed by the U.S. Geological Survey (USGS) that predicted a 

severe impact on the Flint River and some of its tributaries under conditions of drought 

a:nd increased irrigation withdrawals from the Floridan aquifer (Torak and McDowell, 

1996) .. These studies, when combined with stirface~water flow models used by EPD, 

suggested that parts of the Flint River could cease flowing for brief periods of time 
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during severe droughts. In order to prevent this, the Director announced the Plan under 

the authority of the statutes that regulate water withdrawal permitting in Georgia: the 

Water Quality Act and the Ground-water Use Act. Specifically, the Water Quality Act 

states: 

. "In evaluating any application for a permit for the use of water for a period 

of25 years or more, the director shall evaluate the condition [i.e. quantity] 

of the water supply to assure that the supply is adequate to meet the 

multiple needs of the citizens of the state as can reasonably be projected 

for the term of the permit and ensure that the issuance of such permit is 

based upon a water development and conservation ·. plan for the 

applicant or for the region. Such water development and conservation 

plan for the applicant or for the region shall promote the conservation and 

reuse of water within the state, guard against a shortage of water within 

the state, promote the efficient use of the water resource, and be consistent 

with the public welfare of the state." (Qfficial.Qode of Qeorgia Annotated 

12-5-31 (h)). 

Similar language is found in the Ground-water Use Act: 

(e) The division or a party designated by the division may develop a 

regional water development and conservation plan for the state's major 

aquifers or any portion thereof. Such plan shall include wat~r 

development, conservation, and sustainable use and shall be based on 

detailed scientific analysis of the aquifer, the projected future condition of 

the aquifer, and current demand and estimated future demands on the 

aquifer: Upon adoption of a regional plan, all permits issued by the 

division shall be consistent with such plan. The term of any permit and all 

provisions of any permit for which an application for renewal is made 

prior to the completion of any regional plan shall be extended at least until 

the completion of such plan. (OCGA 12-5-96(e)). 

i . 
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These statutes state that any permit issued for more than 25 years, such as farm-use 

permits, must be in accordance . with a regional development and conservation plan, 

which EPD is authorized to initiate. Initiation of such a plan allows EPD to suspend 

issuance of permits until plan completion, after which all permits must be consistent with 

the plan. Thus, as part of the FRB Flint, and because agricultural water use is by far the 

largest use category in the FRB, the Director armounced that EPD would not process 

farm-use permit applications for Floridan aquifer withdrawals in Subarea 4 and for 

surface-water withdrawals in the entire FRB after November 31, 1999. This moratorium 

would remain in place until the FRB Plan is adopted by EPD. 

1.2 Agricultural permit and permit application trends 

With the exception ofthe period 1988-91, the number less than 200 applications for farm 

use permits have been received annually by EPD for all regions of the State. During 

1988-91, the early years ofthe permitting process ,more than 15,000 permit applications 

were received by EPD (Fig. 1.1). The vast majority of these permits were issued by 

1992. The rate of application submittal rapidly declined until 1999. when the pending 

permit moratorium was announced (Fig. 1.2). 

Statewide Permitting 
Trends '88~'02 

1988 1990 1992 1994 1996 1998 2000 2002 

Figure 1.1: Statewide Permitting Trends 1988-2002 (REF) 
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In early 1999, increased public concern over irrigation use m southwest Georgia, 

combined with the worsening drought, caused a gradual increase in the rate at which 

permit applications were submitted. In October 1999, it was announced that applications 
. . 

received after November 31, 1999, would not be reviewed until after the moratori~m was 

lifted. This caused a drastic jump in the number of applications submitted, such that 

more than 1,500 were submitted during November 1999 (Fig. 1.3). 
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Figure 1.3: Statewide Application Trends in 1999 (REF) 
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Beginning in February 2000, DNR staff attempted to locate all un-permitted irrigation 

wells for which permit applications had been submitted. This work was mostly 

completed by November 1, 2000, by which time more than 800 irrigation wells and 100 

surface-water pumps had been located and permitted. Applications for the remaining 

("backlogged") proposed wells and surface-water pumps (Table 1.1) are filed with the 

EPD Agricultural Permitting Unit, and will not be processed uritil adoption of the Plan. 

Acreage associated with permit application backlog 

well to pond 
gw acres using surface-water well to pond acres using 

Sub-basin Upper Floridan irr acres acres Upper Floridan 
Lower Flint 18506 1308 
lchawaynochaway Ck. 6477 10040 
Spring Creek . 14197 2708 350 200 

Kinchafoonee-
Muckalee creeks 5138 7732 
Middle Flint 19949 8701 785 128 
:Total Flint 64267 30489 1135 328 

Table 1.1: Backlog acreage 

1.3 Conservation, development, and ecologic sustainability 

An important aspect of this Plan is to consider the economic impact of any actions that 

would affect agricultural irrigation. Agriculture in Georgia is a $9.9 billion industry, and 

$1.9 billion of that is derived from agriculture in southwest Georgia (McKissick, 2004a). 

However, although the success of Georgia farmers is dependent on a sustainable supply 

of water for irrigation, unlimited use of our water resources could result in a decline of 

farming in southwest Georgia due to degradation of the resource. Conversely, the FRB is 

ecologically significant due to its unique geology, long stretches of unimpeded flow, and 

threatened or federally protected and endangered aquatic species. Water use in southwest 

Georgia cannot occur at a level that would destroy or irreparably harm the ecological 

health and diversity of the FRB. 

i 
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A balance must thus be struck between acceptable water use that allows for robust 

economic activity and strong communities, and acceptable conservation that maintains 

the aquatic health of the water resources. This balance can be expressed as a range of 

conditions that would exist between total conservation and total exploitation: 

1 2 3 

0 c D 00 

KEY: 

0 = Pre-development; no artificial withdrawals from stream-aquifer system. 
C = Maximum allowable conservation: Economic use of resourceis entering optimal 
phase, perhaps because of farm and business synergies, but ecological impacts may begin 
to be noticed. Risks of low flows or competition among water users are beginning, 
probably noticeable in drought years or in selected locations in the basin. 
D =Maximum allowable development: Ecological impacts become intolerable (illegal). 
No further gains in economies from water development are possible because declines in 
regional revenues would occur from low flows in streams or low water tables; i.e., 
businesses and other economic interests would avoid the region; competition among 
users becomes intolerable (illegal because some users are denied the right of reasonable 
use); or flows could not meet federally imposed state-line or other limits. 

00 =Complete development, no water or land available; ecological impacts severe and 
irreversible. 

=-==7:ie-=--::---:=-= 
~:~~~-~ .7:~-~----:-~ -'~ :·;-~~ 

Shaded area represents acceptable working range of conditions in 
which conservation and development ate reasonably balanced. 
Economically and ecologically, permitting cannot create a situation 
outside of this area. 

1 = Potential existing situation where more permitting can occur; practical level of 
conservation not yet reached 
2 =Potential existing [optimal] siwation where conservation and development are 
balanced 
3 =Potential existing situation where permitting has exceeded resource limits 
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Figure 1.3: "Decision line" displaying the range of management options in the FRB 

1.3 .1 Factors affecting maximum possible development 

Maximizing withdrawals for economic purposes may have a number of legal restraints 

that could impose an upper limit on resource development. These factors include: 
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1. The Federal Endangered Species Act (ESA): The FRB is home to five species of 

endangered freshwater mussels. Certain provisions of the ESA could result in · 

legal penalties against Georgia should permitted withdrawals cause extirpation or 

extinction of those mussel species. In addition, lawsuits from environmental 

groups could precipitate court action against Georgia and pern:iitted .water users. 
. . . 

2. The Federal Clean Water Act: Waters of the State in Georgia must be "fishable" 

and ~'swimable", implying that a certain level of chemical and ecological health is 
. . 

required by law. This not only applies to wastewater discharges and non-point 
. . . . 

source pollution in the FRB, but to ensuring that there is sufficient stream flow to 

assimilate . wastewater discharges and to maintain mininmm water quality 

standards. 
. . 

3. Georgia is a "regulated riparian*" state, which provides property owqers with 

"reasonable use". of the waters flowing on, past, or under their property. 

However, Georgia laws also demand that all potential users be guaranteed that 

use, meaning that a resource cannot be so over-allocated that legitimate, potential 

users (such as new farmers) do not have sufficient water for their needs. 

4. The State must consider "injury to public health, safety, or welfare which would 

result if ... [aquifer] impairment were not prevented or abated', and the extent of 
. . 

any injury or detriment caused or expected to be caused to other water users, 

including public use" (O.C.G.A. 12-5-96). Thus, a maximum · level of water 

withdrawals that cause'd injury or detriment would expose Georgia and existing 

users to legal action from the .affected parties. This could include homeowners, 

GA00185778 



44 

farmers, municipalities, recreational outfitters, or anyone adversely affected by 

excessively lowered ground-water or surface-water levels. 

10:3.2 Factors limiting maximum conservation · 

Similar to scenarios of maximum development, there are limiting factors that would 

prevent, or at least argue against, complete conservation with little to no use of the water 

resources. These include: 

l. The economic vitality of southwest Georgia communities is closely tied to the 

availability of water for irrigation. Those counties with the highest farm gate 

values and land prices are those where irrigation water is inexpensive and 

abundant. Those counties of the FRB with the lowest farm gate values are 

typically those that do not have abundant and inexpensive ground-water 

resour.ces. Denying or severely limiting access to water for farm use would have 

a devastating economic impact on the entire region. 

2. Georgia is a major agricultural producer in the nation and world. Most Georgia 

agriculture is in the Coastal Plain, south of the fall line, where water is abundant. 

Georgia's ability to compete in agricultural markets of all scales would be 
1severely affected if access to water were limited. This applies to in-state 

production as well, as producers in parts of south Georgia with no restrictions ori 

water use would quiekly out-produce FRB producers. 

3. Crop patterns are driven by markets and subsidy structures. In southwest 

Georgia, the principal crops are cotton, com, and peanuts. However, changing 

market trends are favoring an increase in vegetable and green industry production 

that require more water per acre than the more common crops. 

4. The availability of water for irrigation is a financial consideration in determining 

property values, loan rates, profit. margins, and other measures of economic 

security for farmers and their communities. 

5. Georgia's legal structure provides for the reasonable use of the State's water 

resources through an EPD-managed riparian system. Denying, severely limiting, 

• Tenns that are d~fined in the Glossary appear in bold face the first time they are used 
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or reducing water use in southwest Georgia would require substantial legislative 

changes to Georgia's legal codes. This includes 'grandfathered' farm use permits, 

whose access to reasonable use have few restrictions on the amount of water that 

can . be legally used. Denying the reasonable use of water to any eligible user 

would be a violation of State law, and be grounds for legal action against the State 

(or more likely, EPD). 

1.4 The Flint River Drought Protection Act 

In response to the drought conditions of 1999-2000, the Georgia General Assembly 

created and passed into law the Flint River Drought Protection Act (O.C.G.A. 12-5-540). 

This Act created a program providing fmancial incentives to ensure that certain irrigated 

agricultural lands in the lower FRB are temporarily not irrigated during times of declared 

severe drought, thus protecting stream flow and aquatiC species in the basin (391-3-28-

.01). 

The Flint River Drought Protection Act, and the Rules for the Flint River Drought 

Protection (391-2-28), developed a voluntary auction process by which permitted 

surface-water irrigators would be paid on a per-acre basis to not irrigate land covered by 

a specific surface-water permit during the entire calendar year after the "drought 

protection auction". Funds for this auction were provided by the Georgia Environmental 

Facilities Authority and were taken from the "One Georgia" fund: 

Eligible auction participants were those with permitted farm-use surface-water 

withdrawals on perennial ·streams anywhere in the FRB . Because of the uncertainties 

surrounding the effects of ground-water withdrawals on stream flow, . ground-water 

permittees were not eligible for participation. 

A drought protection auction would be initiated only if the Director of EPD issued a 

severe drought declaration. On or before March 1 of each year, the Director must issue a 

prediction as to whether severe drought conditions are expected during that calendar year. 
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If ground-water and surface-water levels are below a critical threshold and climate 

predictions indicate an impending drought, then the Director makes a severe drought 

declaration. An auction must be completed before March 22 of that year. 

To participate in the drought protection auction, eligible permittees must have an auction 

certificate that verifies the permit number and the acres irrigated by that permitted 

withdrawal. EPD must verify both the permit and its associated acreage. EPD must also 

determine the amount of irrigated acreage to be removed from irrigation, based on an 

acceptable flow to be maintained in the Flint River or targeted stream basin during the 

drought year. The Director of EPD shall determine the auction process by which 

irrigators offer to voluntarily retire their irrigated acreage in return for payment. (391-2-

28). 

To date, there have been two drought protection auctions: in 2001 and 2002. The first 

auction in 2001 proceeded by an iterative and interactive process by which participants 

submitted blind bids for a per acre price that they wanted in order to suspend irrigation. 

A linked computer network installed at auction stations throughout the lower FRB 

accomplished this. Auction participants submitted sealed bids, which were entered into 

the computer network and tabulated on a central computer in Atlanta. The Director of 

EPD was able to monitor the incoming bids, and either accepted or rejected bids based on 

the total cost of all bids presented. Participants whose bids were rejected c~uld re-submit 

bids during subsequent rounds until the Director had accepted enough bids to remove the 

targeted amount of acreage from irrigation. 

This auction process was very inefficient. Bids submitted over five auction rounds 

ranged from $75/-800/acre, but the highest bids were rejected. · The average accepted bid 

was $135/acre. More than 33,000 acres were taken out of irrigation for a total cost of 

approximately $4.5 million. 

In 2002, a second auction was held due to continuation of the drought. To maximize 

efficiency and still remove enough acres from irrigation, the Director announced that 
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EPD would not accept bids above $150/acre, but that all bids below that would be 

accepted up to the point where sufficient acreage was taken out of irrigation. In the sole 

auction round, bids ranged from $74-145/acre. The average bid was $128/acre. In this 

auction, more than 41,000 acres were removed from irrigation at a cost of$5.3 million. 

Both auctions had problems and inconsistencies. Eligibility requirements for the first 

auction stipulated only that a participant have a surface-water permit with no requirement 

of recent use. Consequently, a significant number of participants were paid for very 

marginal or long-fallow land, or for land that is not typically irrigated (e:g. trees). This 

loophole was closed for the second auction such that only those permit holders who had 

irrigated in the previous three years could participate. However, both auctions failed to 

remove the highest water use cropland from irrigation. This probably reflects the low 

cost per acre of accepted bids, and their inability to compensate for loss of a high-value 

crop. Regardless of the auctions shortcomings, other states such as Washington, Kansas, 

and Nebraska are either considering or enacting drought auctions similar to Georgia's. 

SECTION 2: RECOMMENDED WATER RESOURCE MANAGEMENT AND 
PERMJTTING STRATEGIES FOR THE FLINT RIVER BASIN 

2.1 General Plan goalS 

As defined in Georgia statutes, water development and conservation plans shall: 

o promote the development, conservation, reuse, and sustainable use of water 

within the state; 

• guard against a shortage of water within the state; 

0 promote the efficient use of the water resource; 

o be consistent with the public welfare of the state; 

o be based on detailed scientific analysis of the aquifer, the projected future 

condition ofthe aquifer, and current demand and estimated future demands on 

the aquifer. 
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Upon adoption of a regional plan, all permits issued by the division shall be consistent 

with such plan. 

2.2 Stakeholder Advisorv Committee 

The Flint River Basin Regional Water Development and Conservation Plan was 

developed in two parts: the legal and technical background upon which policy 

recommendations could ·be made, and a set of policy recommendations consensually 

developed by a stakeholder advisory committee (SAC). The Flint River SAC was 

developed by EPD in the fall of 2004 with the goal of having qualified representatives of 

the following major groups: 

•Farmers and agribusiness representatives 
•Southwest Georgia Water Task Force 
• Flint River Regional Water Council 
• Local elected officials 
• Utilities, municipal authorities 
• Sportsmen, anglers, · boaters 
•Georgia Conservancy, League of Conservation Voters, etc. 

To this end, EPD was successful in developing a broadly based Committee representing 

most of these major constituencies. The FRB Stakeholder Advisory Committee SAC held 

their first meeting in Albany, GA on September 12, 2004. The Committee is comprised 

of the following southwest Georgia stakeholders: 

Mr. James Lee Adams, farmer and developer, Mitchell County 
Mr. Lucius Adkins, farmer, Baker County 
Mr. Dan Bollinger, Director, Southwest Georgia RDC 
Mr. John Bridges, farmer, Decatur County 
Mr. Charles (Chop) Evans, farmer, Macon County 
Mr. Thomas C. Chatmon, Jr., CEO Albany Tomorrow, Inc. 
Mr. Vince Falcione, Proctor and Gamble, Albany 
Mr. Tommy Gregors, Georgia Wildlife Federation, Albany 
Mr. Hal Haddock, Farmer, Miller County 
Mr. Chris Hobby, City Manager, Bainbridge · 
Mr. Bubba Johnson, Farmer, Mitchell County 
Mr. John Leach III, Developer, Lee County 
Ms. Janet Sheldon, Georgia Conservancy 
Mr. Mike Newberry, Farmer, Calhoun County 
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Mr. Kim Rentz, Farmer, Decatur County 
·Mr. Steve Singletary, Farmer and GSWCC Commissioner 
Mr. Marcus Waters, Crisp County Power, Cordele 
Mr. Jimmy Webb, Sunbelt Expo 2005 Farmer of the Year 
Mr. Joe Williams, Farm owner, Crisp County 
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The roles of the SAC were to: 1) help craft a Plan for water withdrawal in the FRB that 
. . 

takes conservation and economic development into consideration; 2) deliver concrete 

recommendations, reached by consensus, that would best manage the water resources of 

the FRB ·under existing statutes and regulations; 3) deliver recommendations, also 

reached by consensus, for regulatory and statutory reforms that would fulfill the broader 

goals of a regional development and conservation plan. 

A central aspect of the Plan is the current moratorium on farm-use permits in the FRB. 

The immediate goal of the Plan is to develop water management strategies that would 

allow the Director of EPD to lift the moratorium while protecting the resource during 

droughts. However, the FRB Plan will necessarily be a significant part of the developing 

Statewide Water Plan, and in many ways will be a model for it. Specifically, the FRB 

Plan illustrates the importance of long-term stakeholder development, the need for a 

transparent stakeholder involvement process, and the importance of comprehensive 

scientific studies upon which to base water management sti'ategies. 

Agricultural production is the biggest category ofwater use in the FRB. Agriculture is 

the . economic engine of southwest Georgia, and water is the basis of successful 

agriCulture. For this reason approximately half of the SAC members are . farmers. 

Because the most immediate aspect of the Plan was the permit moratorium, and because 

agriculture will continue to be the biggest water user for the foreseeable future, most of 

the SAC's focus was on agricultural water use, management, and regulation . . 

2.3 Technical Advisory Committee 
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To assist the SAC in understanding the complex scientific issues involved in 

development of the Plan, a Technical Advisory Committee (TAC) was created by EPD in 

mid-2004. Experts were selected who were specialists in their field and who were 

famili~ with the geological, bio-ecological, agricultural, arid economic issues specific to 

southwest Georgia. The TAC consisted ofthefollowing individuals: 

Dr. Steve Golladay, J.W. Jones Ecological Research Center, Baker County 
Mr. Mike Harris, DNR Wildlife Resources Division, Non-Game Section, Social Circle 
Mr. Kerry Harrison, Cooperative Extension Service, Tifton 
Mr. Woody Hicks, J.W. Jones Ecological Research Center, Baker County 
Dr. James Hook, University ofGeorgia/NESPAL, Tifton 
Dr. Mark Masters, Director, Flint River Planning and Policy Center, Albany 
Mr. Rob Weller, DNR Wildlife Resources Division, Fisheries Section, Albany 
Mr. Joe Williams, Farm owner, Crisp County 
Mr. Rad Yeager, Superintendent, Stripling Irrigation Research Park, Camilla 

Throughout the development of the Plan, the TAC provided scientific and analytical 

perspectives in review of the Plan and of EPD's models and conclusions. When called 

upon they provided independent data and analysis to EPD. They also prepared and 

presented information on the stream hydrology, hydrogeology, ecology, water use 

patterns and economy of the region to EPD and the SAC. However, their participation in 

the planning process should not be construed as an endorsement of the FRBP by the 

individual TAC members or by the institutions they represent. The TAC met 

approximately every month between SAC meetings, in order to address questions raised 

by the SAC at previous meetings and to discuss the on-going studies that were 

incorporated into this report. 

2.4 Guiding principles of the Stakeholder Advisory Committee 

The SAC consistently expressed a number of consensus oprnions, which guided their 

deliberations and discussions of permitting and water management . strategies. These 

opinions are listed and described below. Some relate to managing the water resources of 

the FRB under existing regulations, while others were expressions of how the Basin 

should be managed. 
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1. The lifting of the permit moratorium inay mean that future water users may 

adversely impact existing users. Therefore, future permitting should be done such 

that existing users are protected. 

2. Secure access to irrigation water is critical to the viability of a farm. Banks . are 

reluctant to provide affordable financing if the availability of irrigation is 

·unpredictable. Permitting strategies should not allow a reliable, predictable, and 

permitted water source to be interrupted. 

3. Farmers in Georgia are currently practicing some of the most effective water 

conservation measures available. The steadily rising price of operating an . 

irri'gation system makes wasting water economically impractical. Further 

conservation, mandatory or otherwise, should be economically feasible to the 

farmer, and should convey positive conservation messages about Georgia farmers. 

4. A number of other States, such as Florida, Texas, Karisas, and Nebraska manage 

water through regional water management districts. The structure of these varies, 

as does the level of regulatory authority, but the general concept of decentralized 

and local water management should be a future consideration for Georgia. 

2.5 Conclusions about "safe yield" 

As described in SeCtions 5 and 6 of this report, the combination of the USGS ground

water model, HSPF stream models, historical stream flow, and simulated future stream 

flow scenarios compared to Federal in-stream flow guidelines demonstrated that the 

amount of water currently withdrawn for agricultural irrigation in drought years increases 

both the magnitude and duration of low flows in streains of the FRB, thus further 

harming endangered species and potentially limiting the amount of water available for all 

users. This is especially true in Spring Creek and Ichawaynochaway Creek sub-basins. 

Expanded drought-year irrigation will worsen this situation; reduced. irrigation will 

improve it. In normal to wet years, the impact of irrigation on streamflow and aquifer 
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levels is insufficient to jeopardize the availability of water for all users, or to jeopardize 

stream ecology. Therefore, some parts of the lower FRB have already reached their 

drought-year "safe yield". If more withdrawal permits are issued for the lower FRB, 

more aggressive drought-year management strategies will have to be employed, mostly 

(if not exclusively) in those parts of the Basin closest to their safe yield. 

2.6 EPD regulatory limits 

As the permitting agency for farm water use in Georgia, EPD must meet the following 

current statutory requirements, described in more detail in Section I of this report: 

I. All legitimate requests for farm use permits must be granted in the FRB once the 

Plan is adopted. 

2. The permitmoratorium must be lifted upon completion of the Plan. 

3; EPD may issue permits for less than the amount requested by the permit 

applicant. 

4. In issuing new permits, EPD may decrease the permitted withdrawal amounts of 

all other permitted users including "grandfathered" permits. 

5. EPD may initiate provisions of the Flint River Drought Protection Act during 

severe drought years in an effort to maintain critical stream flow. 

6. EPD canriot revoke permits for non-use once initial use has commenced. 

In this context, and after having been exposed over a period of months to the ground- and 

surface-water models and their conClusions, the SAC evaluated the existing permitting 

procedures, for both ground and surface-water permits, with the goal of making 

consensus recommendations as to how farm-use permitting could resume while 

protecting existing users and the resource. The results ofthe SAC discussions, begun at 

the August 12, 2005, meeting and concluded at the November14, 2005, meeting, are 

presented here. 

2.8 Consensus recommendations for permitting strategies 
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1. The largest scale on which water management and permitting decisions should be 

based should be a sub-basin level corresponding to the USGS HUC-8 designation. In the 

FRB these are: 

G. Upper Flint 

H. Middle Flint 

I. Kinchafoonee-Muckalee Creeks 

J. Lower Flirit 

K. Ichawaynochaway Creek 

L. Spring Creek 

Permitting decisions in these sub-basins will take into account the water use 

characteristics, hydrology, geology, surface-water and ground-water interactions, and the 

ecology unique to each sub-basin. Where necessary, and where data are available, 

permitting and management decisions should also take into account site-specific 

conditions and local stream impacts down to a HUC-12 scale. 

2. In considering new and existing applications both ground-water and surface-water, the 

goal ofEPD will be to evaluate the effect of the proposed water use on existing users, and 

issue the new permit in such a way that the new permit will not adversely impact the 

water available to existing users. This evaluation may result in EPD issuing a permit for 

less than the applicant requested; requiring the applicant to use a different aquifer than · 

requested; requiring the applicant to drill in a different location to avoid causing 

drawdown in an existing permitted well or unacceptable impacts on an adjacent stream or 

surface-water withdrawal point; and imposing more stringent low-flow protection 

requirements on surface-water users than are currently recommended (such as protecting 

a flow higher than 7Q10 or other appropriate tabulations of low flow characteristics.) 

Because of the variable characteristics of the Floridan aquifer, there may be parts of the 

FRB in which ground-water withdrawals have no significant impact on nearby users or 
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on stream flow. In these areas, permits should be issued as requested by the applicant as 

long as all other requirements are met (such as proof of ownership, conservation 

measures, etc.). 

3. Newly issued permits in the FRB (i.e. those issued after January 1, 2006 regardless of 

when an application was submitted) will require an economically feasible, state-of-the-art 

conservation plan that reduces the volume of water withdrawn, used, or applied as a 

condition of the permit. Such plans may include end-gun shut off switches, rain-gauge 

shut-off systems, and leak repair. Applicants and EPD . shall refer to conservation 

measures recommended by the University of Georgia . Cooperative Extension Service or 

the Georgia Soil and Water Conservation Commission. 

In the event that a required conservation plan is not being followed, the permittee will be 

issued a notice of violation requiring correction of the problem and compliance with the 

conservation plan in such a way that irrigation during a growing season is not interrupted. 

However, the violator will have his or her permit suspended if the problem is not 

corrected before the next growing season. 

4. If irrigation is decreased during a drought year by 20% of current use in 

Ichawaynochaway Creek and lower Flint River sub-basins, critical low-flow criteria will 

be met. If irrigation is decreased during a drought year in the Spring Creek sub-basin by 

20%, it is assumed this will have a beneficial affect on water levels and strearri ecology 

even though critical low-flow criteria may not be met. This will require application of the 

Flint River Drought · Protection Act in such a way that enough irrigated acreage is 

temporarily converted to dry-land acreage, which can be done either through the 

voluntary auction process or non-voluntary irrigation suspension with compensation as 

defined by State law. 

5. For new permit applications, EPD will require proof ofownership or a lease before a: 
letter of concurrence is issued to the applicant. EPD will also require accurate 
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latitUdinal/longitudinal, coordinates of a proposed well or surface-water pump location to 

be included on the permit application. 

6. ·All existing permits known to be duplicate permits will be revoked by EPD. All 

existing permits for which initial use of water has not commenced will be considered null 

and void~ and revoked. 

2.9 Stakeholder recommendations for regulatory and statutory reform 

In addition to recommendations for permitting strategies that could be enacted under 

current statUtes and rules, the SAC recognized the need for changes to those statutes and 

Rules that would result in better management of water resources. Specifically: 

1. In order to minimize or eliminate speculative farm"use permit applications, 

EPD should ~harge a permit application fee of $250. Thi~ money should be 

dedicated to assisting management of agricultural water use or as an incentive for 

conservation, ·and should not be put into the State gerieral fund. 

2. For existing permits, those that are 'grandfathered' as defined by the Water 

Quality Act and. Groundwater Use Act should be exempt from being modified in 

any way in order to provide new users with sufficient water. 

3. For declared drought years, the Flint River Drought Protection Act should be 

modified to allow focus on individual sub-basins, including areas with critical 

habitats that are host to endangered species: · 

a. · Upper Flint 

b. Middle Flint 

c. Kinchafoonee-Muckalee Creeks· 

d. Lower Flint 

. e. · Ichawaynochaway Creek 

. ;. 

:. 
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j . Spring Creek 

4. Funding for the Flint River Drought Protection Act should be expanded and 

assured beyond its current limits such fmtding is available to pay higher per~acre 

·prices for suspension of irrigation. This would allow the State to suspend 

irrigation on high-water use lands as opposed to marginal farmland; increase the 

likelihood of taking more land out of irrigation; allow the EPD Director to require 

non-voluntary suspension of irrigation with fewer challenges; and offset the direct 

and indirect costs of reducing irrigation. 

5. Ground-water users should be included in theFRDPA, at the same payment 

. rates as surface-water users, where the best available science indicates that they 

would directly impact stream flow. 

6. Future permitting decisions, policing, review, etc. should be made at a local · 

level, such as by a regional water management district or authority similar to 

those operating in other states. 

7. The state should consider subsidies for conversion of permits from surface

water to ground-water, as this may be a cost effective way to maintain adequate 

streamflow in some areas. 

8. The state should consider using existing wells or installing and operating wells 

during extreme droughts to supplement the flow in Spring Creek and other 

tributaries to maintain streamflow and protect endangered species. 

9. The statutory requirement that EPD "shall" issue all new permits should be re

evaluated in order to protect existing users and the resource. 

10. Alternatives to issuing permits based on rated pump capacity should be 

explored. 

I· 
i 

I 

! : 

L 
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PART III: TECHNICAL AND STATUTORY BACKGROUND OF 

PLAN RECOMMENDATIONS 

SECTION 3: STATE OF THE BASIN'S NATURAL RESOURCES. 

3.1 Basin hydrography 

58 

The FRB covers approximately 8,460 square miles, and extends 212 miles from 

Hartsfield-Jackson International Airport to the southwestern corner of Georgia, where it 

joins with the Chattahoochee River to form the Apalachicola River (Fig. 0.1 ). The Flint 

River flows through the Piedmont Province of North America, and at the fall line crosses 

into the CoastalPlain Province. 

The FRB is divided into smaller sub-basins, or watersheds, by the U.S. Geological 

Survey (USGS). Watersheds of varying sizes are designated as Hydrologic Unit Codes, 

or HUC's, which is the number of integers in the code. Smaller HUC's have more . 

numbers in their code. For example, the FRB has a HUC-6 designation of 031300. In 

the FRB, there are six HUC-8 watersheds. These are: Upper Flint, Middle Flint, lower 

Flint, Kinchafoonee-Muckalee Creeks, Ichawaynochaway Creek, and Spring Creek (Fig. 
. . . . 

0.1 ). Each HUC.,-8 has defmable hydrologic characteristics, and will be treated 

.. individually in subsequent discussions of water use, effects · of water use, and permitting 

strategies. 

Each HUC-8 can be divided into HUC-10 and HUC~l2 watersheds. The latter is the 

smallest scale designated by USGS. In some cases, depending on HUC-8 hydrology, 
. . 

discussions of water use and permitting strategies will be at the HUC- 1 0 scale. HUC-12 

watersheds are very small and their boundaries typically cut through individual farms, 

and even individual fields. This would make permitting and resource management 

decisions impractical. 
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3.2 Rainfall patterns: normal. drought and long-term trends 

Average annual rainfall in the FRB ranges from 48-54 in!yr (Fig. 3.1). Most ofthis falls 

between early November and mid-April, although frontal rainfall, convective storms in 

late spring through fall, and tropical storms can add significantly to annual rainfall totals. 
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Figure 3.1: Average annual rainfall in Georgia. FRB outlined in black. 
(Georgia Automated Environmental Monitoring Network) 
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During the drought of 1998-2002, rainfall patterns were significantly altered. The spring 

of 1998 was very wet, but normal seasonal rainfall trends ceased in summer of 1998. 

Subsequent winter rains did not occur until late winter or early spring of 1999, and were 

insufficient to make up for previous periods oflow rainfall. A cumulative rainfall deficit 

developed in Georgia that, in some places, exceeded the annual average rainfall for that 

area (Georgia Automated Environmental Monitoring Network). During the 1998-2002 

drought, many streams and aquifer levels reached record lows. Normal rainfall patterns 

resumed in September 2002, causing the Floridan aquifer in Subarea 4 to recharge fully. 
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Droughts are normal aspects of Georgia's climate. Since the 1950's there have been 

several periods ofbelow-average rainfall in southwest Georgia: 1950-57; 1980-82; 1985-

89; and 1992-2002 (Barber and Stamey, 2000). A one-year drought in 1968 ranked ~s 

the second driest year on record in terms of annual precipitation. (A ranking of years by 

precipitation can be found in Appendix I). From 1952 to the late 1980's, southwest 

Georgia had an accumulating rainfall deficit of as much as 60 inches (GAEMN, 2005). 

In other words, annual rainfall was, over a period of decades, cumulatively less than the 

average rainfall amount of 52 in. Individual years may have exceeded the annual 

average, but those years could not overcome the below-average rainfall of prior years. 

Thus, from 1952 until the late 1970's, southwest Georgia was in a comparatively dry 

period. In the 1970's, annual rainfall amounts increased, and created a cumulative 

rainfall surplus that persisted until 1998. From 1998-2003, the cumulative rainfall 

surplus decreased to near zero (Fig. 3.2). The period from the late 1980's until 1998 

corresponds to the rapid and extensive growth of irrigation in the Dougherty Plain. 

Albany 3 SE Cumulative Departure from Average 1950·2002 

60r-----------------------------------------------~ 

·80_1,_ __________________________ _ 

Figure 3.2: Long-term trends in average rainfall at Albany, showing the cumulative 
departure from average precipitation between 1950 and 2002 

(W. Hicks, written communication). 
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An analysis of monthly rainfall patterns over the same time period indicates that rainfall 

patterns have been changing slightly. From April to September, which corresponds to the 

main agricultural growing season, monthly rainfall totals have declined slightly. 

Conversely, from October through March, rainfall totals have increased slightly. In other 

words, in addition to the multi-year cumulative deficits and surpluses, summers have 

been slightly drier and winters have been getting slightly wetter (Hook, 1998). 

Annual Rainfall and Long-term Trend -

April through September 
Second half of the hydrologic year 
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Annual Rainfall and Long-term Trend. October through March 
. Flnt halfofth• hydrologic v•ar 

Figure 3.3: Comparison ofrainfall for winter and summer seasons 
(Hook, 1998) 
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3.4 Surficial geology 

From its source in metro Atlanta to where Ga. Highway 128 crosses from Crawford to 

Taylor County, the Flint River flows over deformed igneous and metamorphic rocks of 

the Piedmont (Georgia Geologic Survey, 1976). These crystalline rock types are 

extremely non-porous and impermeable, and they do not weather as easily as the 

limestone rocks typical of Georgia's Coastal Plain. Flow of the Flint River in the 

Piedmont is mostly sustained by rainfall; however, streamflow is augmented by variable 

amounts of ground-water inflow (Hicks, 2000). Ground-water base flow to the Flint 

River in the Piedmont province is discharged through weathered fractures in the hard, 

crystalline bedrock (Kellam et al, 1993). Rainfall enters these fractures from outcrops, 

and from water stored in the soils and saprolite. Together, the soil and saprolite act as a 

sponge and store infiltrated rainwater. However, the low permeability of the saprolite 

and crystalline rocks limit the rate and volume of infiltration (Hicks, 2000). In the 

Piedmont, very large bedrock fractures, or collections of fractures, preferentially direct 

the streamflow and eventually become stream valleys; therefore, much of the Flint River 

channel north of the fall line may be locally controlled by the existence of bedrock 

fractures that supply a portion ofthe streamflow (Kellam et al, ,1993). 

Between Ga. Highway 36 and Ga. Highway 137 near Thomaston, the Flint River drops 

out of the Piedmont through a series of rocky shoals. It descends more than 300 feet in a 

distance of less than 15 miles. This rocky zone is called the fall line, and it marks the 

boundary between the Piedmont and the Coastal Plain Province of North America. The 

Coastal Plain is underlain by relatively soft, weakly consolidated rocks and 

unconsolidated sediments deposited by the sea or streams when the shoreline was at or 

near the fall line between 80 and 100 million years ago. These deposits thicken to the 

south and southeast, and they are very gently tilted (dip) in the same direction. 

The upper section of the Coastal Plain, north ofDooly County, Americus, and Dawson, is 

called the fall line Hills district (Wharton, 1978). This area is underlain by sandy 

sediments of the Tertiary Clayton Formation (Tuscahoma Sand member) and sandy 

GA00185797 



63 

sediments of the Claiborne Formation (Georgia Geologic Survey, 1976; McFadden and 

Periello, 1983). These formations comprise aquifers at depth, and are only recharged in 

the fall line Hills area where they are near the land surface (Davis et al, 1989). 

The Clayton aquifer consists of Clayton Formation limestone exposed in stream valleys 

of the upper lchawaynochaway and Muckalee sub-basins, but its exposed recharge area is 

very small (McFadden and Periello, 1983; Davis et al, 1989). This, combined with an 

increase in irrigation pumping which began in the late 1970's, caused dramatic declines 

in water levels of the Clayton aquifer. For this reason, no additional permits are being 

issued in the Clayton aquifer and water-levels have stabilized. 

The Claiborne aquifer consists mostly of saturated sands of the Tallahatta Formation. In 

those areas where the Claiborne is relatively shallow, it is a viable alternative aquifer to 

the Floridan, although well yields rarely if ever match those of Floridan aquifer wells 

(McFadden and Periello, 1983). The Claiborne has a much larger recharge area than the 

Clayton, and has not experienced long-term potentiometric declines like the Clayton 

aquifer. 

The southern half of the basin is underlain by the Ocala Limestone, a fossil-rich 

limestone that is the main water-bearing unit of the Floridan aquifer. The up-dip extent 

of the Ocala Limestone coincides with the approximate northwestern limit of the 

Dougherty Plain and Subarea4. Thickness of the Ocala ranges from 0 ft at its up-dip 

boundary, to more than 300 ft along the southeastern side of Subarea 4 (Miller, 1986; 

Torak and others, 1993). · Intensive weathering of the Ocala Limestone and the 

formations that once overlaid it has generated an extremely uneven upper surface of the 

remaining limestone, and a highly variable thickness of the weathered material that 

mantels the limestone (Hayes et al, 1983; Hicks and others, 1987). This residuum 

typically has a clay layer directly overlying the limestone, which locally acts as the upper 

semi-confining unit to the Floridan, although under most of Subarea 4 the Floridan 

functions as an unconfined or semi-confined aquifer (Miller, 1986: Torak and 

McDowell, 1996) . Where present, the upper clay layer ranges from less than 5 ft thick to 
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more than 50 ft thick in the down-dip parts of the FRB. Above the clay layer is sandy

clay residuum of higher permeability that transmits precipitation to the underlying 

Floridan aquifeL In most of the FRB, the Floridan aquifer is confined below by low

permeability sediments of the Lisbon Formation (Wagner and Allen, 1984; Torak and 

McDowell, 1996). 

The Floridan aquifer receives annual recharge directly from seepage through the 

overlying residuum, and through the numerous and extensive sinkholes in Subarea 4 

(Torak and McDowell, 1996). Like streams in the area, aquifer heads are highest in.late 

winter and early spring due to direct and rapid recharge, low usage, and low 

evapotranspiration. The lowest seasonal levels of the Floridan aquifer occur in middle 

to late autumn (Fig. 3.4). If normal rainfall follows the periods of lowest stream and 

aquifer levels, the aquifer recharges to levels comparable to those of the previous year 

(Groundwater Conditions in Georgia, USGS annual report). This suggests that, in some 

parts of Subarea 4, the Floridan aquifer is semi-confmed. It also reflects the extremely 

permeable nature of the sandy residuum above the Ocala Limestone. 

ill USGS 
USGS 31261708411070112K014 Blue Springs observation well 
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Figure 3.4: Hydrograph of well in Floridan aquifer in Subarea 4, showing typical 
seasonal variations in water level. 
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In most areas, the Floridan aquifer is a very prolific source of water because it has 

abundant cavities and fractures, widened by naturally acidic ground-water. For this 

reason, transmissivity values of the Floridan aquifer range from 2,000 to 1,300,000 

ft2/day (Torak and McDowell, 1996). TransmissivitY values decrease towards the 

northern Subarea 4 boundary and the northwestern extent of the Floridan aquifer (Torak 

and McDowell, 1996) where aquifer yieldswill not support irrigation pumping. Yields 

are highest in the south and in areas adjacent to streams (Maslia and Hayes, 1988). 

Because the Floridan aquifer is so highly transmissive and fractured, large ground-water 

withdrawals do not form deep cones of depression as in sandy, less transmissive aquifers. 

Instead, cones of depression in the Floriaan aquifer are broad and shallow, and may be 

distorted by fracture zones into irregular or elongated shapes. Furthermore, w ithdrawals 

from the numerous irrigation wells in the Dougherty Plain region rarely create individual 

cones of depression (Torak, 1993) . Because ofthe close spacing of the wells, their cones 

of depression overlap to create a regional lowering of the potentiometric surface rather 

than local declines adjacent to pumping wells (Torak and McDowell, 1996). 

The high transmissivity and storage of the Floridan aquifer also causes rapid recovery of 

aquifer levels in many places. In other words, when pumping is initiated, there may be a 

rapid drawdown around the pumping well, but when the pumping ceases there is an 

equally rapid recovery as water flows quickly back into the area around the well with 

only a slight change in aquifer storage that is observed as a slight decline in static ground

water level (Fig. 3.5). 
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USGS 31291908415380111K003 Nilo test well north 

Provisional Data Subject to Revision 

Figure 3.5: Hydrograph of Floridan aquifer well showing rapid recovery after cessation 
of pumping 

3.5 Stream-aguifer interaction 

From Vienna, Ga. in Dooly County, southward the Flint River is in hydraulic connection 

with the Floridan aquifer. In other words, the river has cut downward into the limestone, 

and exchanges water with the aquifer. For the remainder if its length, the Flirit River 

remains in hydraulic connection with the Floridan aquifer to varying degrees. Similarly, 

many of the Flint's tributary streams are also in direct contact with the limestone and 

exchange ground-water discharge with it (Torak and McDowell, 1996). 

This connection between streams and the aquifer is evident in potentiometric maps of the 

lower FRB, in which potentiometric contours bend strongly upstream where they cross 

the Flint River or some of its tributaries (e.g. Peck et al, 1999). The more pronounced the 

bend, the greater the hydraulic connection between stream and aquifer, and the greater 

the discharge from the aquifer to the stream. The flow of water back and forth from 

stream to aquifer is referred to as "stream-aquifer flux". When it is positive; that is, from 
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aquifer to stream, the stream is said to be an "effluent" or "gaining" stream. When it is 

negative; that is, from stream back into aquifer, the stream is said to be an "influent" or 

"losing stream". Under conditions of normal rainfall patterns, most stream reaches in the 

lower FRB are effluent, or gaining, streams. 

Ground-water discharges to streams directly through the streambed or stream banks, but 

it may also be added in large quantities from in-channel springs (Torak and McDowell, 

1996). In the FRB, these are called "blue-hole" springs from the striking blue appearance 

of the streambed around the springs (Fig. 3.6). This blue color is caused by precipitation 

of carbonate min.erals around the opening of the spring. 

Figure 3.6: "The Shaft", a blue-hole spring on the Flint River between Albany and 
Newton, GA. (photo by S. Opsahl, J.W. Jones Ecological Research Center). 

Some blue-hole springs have substantial discharges on the order of tens of millions of 

gallons per day. For example, the flow of Radium Springs in Albany, Ga has been 

measured at 49,000 gallons per minute (70.6 ingd). However, as a result of drought and 

increased withdrawals Radium Springs went dry in 1981 for the first time in recorded 
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history, and has been going dry more frequently since then (W. Hicks, personal 

communication, 2005). 

Blue-hole springs are more numerous and productive in the lower FRB. They are found 

on the major tributaries of the Flint, such as Ichawaynochaway Creek, Spring Creek, and 

others. Spring Creek takes its name from the numerous and prolific blue-hole springs 

along its length. A very high proportion of the streamflow of Spring Creek is derived 

from these springs: more so perhaps than in other tributaries of the Flint. The Flint River 

may receive as much as 500 mgd of ground-water discharge between Albany and 

Bainbridge (Torak and McDowell, 1996). 

SECTION 4: FISH AND WILDLIFE RESOURCES OF THE LOWER FLINT 
RIVER BASIN 

4.1 Mussels 

Twenty-nine freshwater mussel species were historically known from the lower FRB 

with 22 species currently believed to still occur in the basin (Brimbox and Williams 

2000). In 1998, the U.S. Fish and Wildlife Service listed three of these species as 

endangered and one as threatened under the U.S . Endangered Species Act (USFWS 

2003). An additional species, the Fat Threeridge (Amblema neislerit) was also listed as 

endangered, but is presumed extirpated from Georgia. 

North American mussels have experienced drastic declines in the past century as a result 

of dam construction, siltation, water pollution, and harvesting for pearl buttons (Brim 

Box and Williams, 2000). Today, formerly large populations offreshwater mussels have 

dwindled to small remnant populations that, in some cases, are functionally extinct; i.e., 

the populations are not capable of replacing themselves through reproduction (DNR, 

1999; Golliday et a!., 2002). 
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Freshwater mussels belong to the family Unionidae and are commonly referred to as 

"Unionids". Unionids generally live partially burrowed in the streambed, leaving only a 

small part of their shell exposed. They are able to move slowly by extending and 

retracting their muscular foot. This burrowing behavior as well as their slow movement 

leaves them unable to evade siltation and low levels of dissolved oxygen (DO). 

The reproductive cycle of Unionids includes a short phase in which larval mussels is--a: 

must parasitize specific fishes (Parmalee and Bogan 1998). Many mussel species release 

larvae throughout the spring and early summer when they must locate proper fish hosts 

quickly. After a few weeks upon the fish, larvae drop off the host fish and begin their life 

on the stream bottom as a mussel. 

Because Unionids burrow into the streambed, filter feed, and depend on adequate fish 

populations to complete their life cycle, they are susceptible to the types of environmental 

stressors that commonly occur in the lower FRB. Specifically, soil erosion from human 

development, pollution, river impoundments, and natUral or human-caused low flows 

have led to large declines in mussel populations (Brim Box and Mossa 1999). 

The ability to survive desiccation varies among mussel species however, few species 

found in the lower FRB can tolerate prolonged drought. While some mussel populations 

are thought to naturally decline during droughts, they are believed to recover after 

conditions return to normal. However, droughts combined with other stresses on mussel 

populations threaten the long-term survival of many mussel species in southwestern 

Georgia. 

Researchers were able to examine the impacts ofthe 2000 drought conditions on mussel 

populations (Fig. 4.1) . In 2001, 21 stream reaches that contained recently surveyed 

populations of Unionids were resurveyed to determine the impact of the drought on the 

mussels. Some sites were non-flowing; i.e. the streambed was dry or had isolated pools of 

slack water during the drought; other sites maintained flow. The most severely impacted 

populations (those with the greatest population declines) were those at non-flowing sites, 
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and most of the non-flowing sites were in the Dougherty Plain. Non-flowing sites with 

high amounts of woody debris had lower mortality rates than non-flowing sites without 

woody debris (Golladay et al, 2004). 
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Figure 4.1: Percent change in total unionid abundance in the lower FRB, 1999 and 2001 
(jrom Golladay et al, 2004) 

The most extreme mussel mortality (of all surveyed sites) occurredin Ichawaynochaway 

sub-basin on Chickasawhatchee Creek near Elmodel. Although Chickasawhatchee Creek 

is normally a gaining stream above this location, it ceased flowing during 2000 (Golladay 
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et al, 2004). This site is downstream of numerous large surface-water withdrawal points 

in Dougherty County, especially on Spring Creek north of Ga. Route 62. Although 

Chickasawhatchee Creek is not in good hydraulic connection with the Floridan aquifer 

upstream in Terrell County, it does become better connected in Calhoun County 

(Albertson and Torak, 2002). 

On the main stem of Ichawaynochaway Creek where it flows into Subarea 4, mussel 

populations experienced large declines (a drop of between 50% and 100%, depending on 

species; Golladay et al, 2004). There is probably little ground-water contribution to the 

stream at this location, but under normal circumstances there is substantial tributary flow 

above this point, as well as significant of surface-water withdrawals. Even under drought 

conditions, flows at this point would have been substantially higher, almost certainly 

precluding a large mussel die-off. 

One of the sites of greatest increases in surveyed mussel populations was also on 

Chicka5awhatchee Creek near the Terrell-Dougherty County line (Golladay et al, 2004). 

Although this site is near and downstream of relatively dense distribution of ground

water irrigation, it is also in an area where the Floridan aquifer is very thin. Many wells 

in that area are not tapping the Floridan aquifer and thus have no impact on surface-water 

flow. The USGS has designated this stream segment as having a low susceptibility to 

ground-water withdrawals, but as the creek bends towards the south, deeper into Subarea 

4, its susceptibility increases as its base flow contribution from the Floridan aquifer 

increases (Albertson and Torak, 2002). 

Clearly, the 2000 drought conditions greatly impacted Unionids in the Dougherty Plain. 

Although the drought severely affected the whole southwest Georgia region, ground

water withdrawals in the Dougherty Plain area may have compounded drought stresses, 

and thus played a major role in mussel mortality. During the 2000 drought, researchers 

noted that many streams showed declining flows from their headwaters downstream 

across the Dougherty Plain (Johnston et al, 2001). This provided additional evidence 
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irrigation in the Dougherty Plain decreases aquifer discharge, and thus exacerbates 

drought-related low streamflow. 

In addition, patterns of mussel mortality may reflect competing effects of ground-water 

base flow and surface-water withdrawals. In those areas where there is little or no 

ground-water base flow, large surface-water withdrawals upstream may cause stream 

drying and possibly mussel die-offs. A possible example is the Morgan location where 

mussels died in large numbers downstream of numerous surface-water withdrawals from 

perennial streams. The locations upstream where mussels increased in population were 

in upland tributaries where surface-water withdrawals were not sufficient to cause dry 

streams or catastrophically low stream-flow. South of Morgan on Ichawaynochaway 

Creek, ground-water baseflow was sustained by the Floridan aquifer and offset surface- · 

water withdrawals, allowing mussels to survive. The two locations in Terrell County 

where streamflow ceased were on upland tributaries with relatively small amounts of 

irrigation and no connection with the Floridan aquifer; therefore, mussel mortality there 

can be attributed mostly to drought conditions. 

4.2 Gulf striped bass 

The lower Flint River and its major tributaries contain a significant population of Gulf 

striped bass (Marone saxatilis) (Fig. 4.2). Striped bass are diadromous species, meaning 

that they can live in either fresh-water or salt-water, although in the lower ACF striped 

bass are a riverine species that rarely migrate into salt water (Dudley et al. 1977). Before 

construction of Jim Woodruff Lock and Dam (JWLD) in the 1950's, striped bass would 

typically spawn in the Chattahoochee and Flint Rivers then return to the Gulf. Spawning 

still occurs above JWLD, but stocking is required to maintain sufficient populations (_Gulf 

States Marine Fisheries Commission, 2005; Alabama Department of Conservation and 

Natural Resources et al, 2004). 
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Figure 4.2: Gulf striped bass in the blue-hole spring exhibit at the Flint RiverQuarium 
(photo by Flint RiverQuarium). 
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In the Flint River, Gulf striped bass are dependent on "thermal refuges." When river 

temperature exceeds 23° C (usually by early May) striped bass seek out cool water (blue 

hole springs) to spend the summer rrionths. At temperatures above 27° C, mature bass 

(> 15 lbs) stop feeding and die (Zale et al, 1990). The fish remain in or near these refuges 

throughout the summer, and by mid-October begin to vacate them (Alabama Department 

of Conservation and Natural Resources et al, 2004). Dissolved oxygen concentrations are 

critical for survival in summer thermal refuges (Coutant, 1985). However, crowding in 

the refuges due to temperature preferences or avoidance of low oxygen can lead to stress

induced pathology and over fishing, both of which can contribute to population declines 

Coutant (1985). To reduce the exploitation of Gulf striped bass in thermal refuges by 

anglers, the Flint River is closed to striped bass fishing from May 1st through October 31st 

(Georgia 2004-2005 Sport Fishing Regulation, Department of Natural Resources, 

Wildlife Resources Division) . 
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Availability of the thermal refuges plays an important role in the survival of these fish, 

and limited summer thermal refuge habitat is probably the major factor for high adult 

striped bass mortality in Gulf Coast rivers (Lukens, 1988). In the lower FRB, blue~ hole 

springs are the preferred thermal refuges for striped bass (Weeks and Van Den Avyle, 

1996). Water discharging from the Floridan aquifer into blue-hole springs provides a 

further benefit to the bass' survivability in the Flint River, as alkalinity is beneficial to 

striped bass (Kerby 1993). 

Striped bass are not a major species supporting saltwater recreational or commerciill 

fishing in the Gulf of Mexico; however, the Flint River is one of the largest recreational 

striped bass fisheries in the Gulf region. There is a substantial directed recreational 

fishery for Gulf striped bass during the winter and spring months on the Flint River at the 

Georgia Power Dam in Albany and at the USACOE Andrews lock and dam on the 

Chattahoochee River (GA DNR unpublished data). Throughout the rest of their range, the 

majority of striped bass are caught incidentally by anglers targeting other fish such as 

catfish, bass, and sea trout (Gulf States Marine Fisheries Commission, 2005). 

Conditions necessary for :Striped bass survival normally exist in the lower FRB, although 

low flows can impose stresses on the bass in addition to the unavailability of thermal 

refuges. Gulf striped bass population data collected by the Georgia Wildlife Resources 

Division (Department of Natural Resources) includes spring electrofishing surveys and 

counts of adults using thermal refuges during summer. These surveys have not indicated 

a substantial reduction in Gulf striped bass numbers in the Flint River. However, these 

methods of assessing the population may not adequately measure the impact drought has 

on this species. Decreased flow and increased temperatures that occur during drought 

conditions should be negatively correlated to the survival of Gulf striped bass. In 

addition, the Wildlife Resources Division has noted a decrease in the number of springs 

that are being utilized as thermal refuge habitat. These changes may be directly related to 

drought and low-flow conditions. 
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SECTION 5: WATER USE IN THE FLINT RIVER BASIN 

5.1 Agricultural water withdrawal permitting 

Ground-water withdrawals are regulated by EPD under the authority of the Groundwater 

Use Act (OCGA 12-5-90 et seq.) and Rules for Groundwater Use (391-3-2), and surface

water withdrawals are regulated by (EPD) under the authority of the Water Quality Act 

(OCGA 12-5-20 et seq.) and Rules for Water Quality Control (391-3 -6). Permits for 

withdrawal of water for industrial, municipal, or agricultural use are required in Georgia 

for withdrawals that have the capacity to exceed 100,000 gallons per day (gpd) on a 

monthly average (O.C.G.A. 12-5-105). 

Georgia law defines agricultural water use: 

"Farm-use permits are for the irrigation of any land used for general farming, 

forage, aquaculture, pasture, turf production, orchards, or tree and ornamental 

nurseries; provisions of water supply for farm animals, poultry farming, or any 

other activity conducted in the course of a farming operation. Farm uses shall also 

include the processing of perishable agricultural products and the irrigation of 

recreational turf, except in Chatham, Effingham, Bryan, and Glynn counties, 

where irrigation of recreational turf shall not be considered a farm use." 

(O.C.G.A. 12-5-92). 

5 .1.1 Application for a permit 

When an applicant wishes to obtain a farm-use permit, they submit a permit application 

to EPD on forms supplied by EPD. Applicants provide information that must include, but 

not be limited to: Applicant's full name; mailing address; county in which existing or 

proposed water withdrawal is located and the purpose of the proposed withdrawal. If a 

withdrawal is for the purpose of irrigation, applicants are asked for the number of acres 

irrigated from this source and average number of inches of water applied from this source 
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per year, as well as whether or not chemicals, fertilizers, fungicides, herbicides, 

insecticides, or nematicides are injected into the irrigation water. Applicants mark the 

withdrawal location of the water source on a county map supplied by the Division (or 

equivalent). If the application is for ground-water withdrawal, well construction data 

including (but not limited to) well depth; depth of pump intake below ground surface; 

design pumping capacity of well; depth of well casing; and month and year of well pump 

installation. Similarly if it is for a surface-water withdrawal, applicants are asked for the 

name of the withdrawal source (stream, lake, pond, etc. name) ; design pumping capacity 

of the pump or pumps at this location; number of pumps involved, if more than one; and 

month and year ofpump installation. (O.C.G.A. Sec. 12-5-105). 

5 .1.2 Application evaluation- ground~water withdrawal permits 

If the permit is for ground-water use, a geologic appraisal is performed to determine what 

aquifer the well will be using. This is a relatively simple procedure that compares surface 

elevation of the proposed well, the proposed well depth, and the known depths of aquifer 

tops and bottoms as shown in Georgia Geologic Survey Hydrologic Atlas 10 "Hydrologic 

evaluation for underground injection control in the Coastal Plain of Georgia" (Arora, 

1984) and other published reports that describe the aquifers of Georgia. In the Coastal 

Plain, the heavily used Clayton aquifer has experienced extreme head declines, which 

causes adverse effects on other water users in those areas where the Clayton is currently 

being used. Under these circumstances, EPD can require future water users to withdraw 

"from other fresh-water aquifers than presently utilized;' (391-3-2-.11) . If the proposed 

well is using an aquifer in which EPD is still issuing permits, the applicant will be sent a 

"Letter of Concurrence to Drill an Irrigation Well" (391-3-2-.04) . The applicant is 

required to drill the new well within one year to the approximate specifications described 

in the Letter of Concurrence. The proposed water user proceeds at their own risk if they 

do not obtain a letter of concurrence from EPD before constructing the well. (391-3-2-

.04) . After completion of the well, the applicant must return the Letter of Concurrence 

along with well completion data forms (also provided by EPD) describing well depth, 

casing depths, pump capacity, and other well construction details. If the well is drilled 

into an aquifer for which EPD is not issuing withdrawal permits, the applicant will be 
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denied a permit and may be required to plug and abandon the well. If the well is 

constructed in accordance with the Letter of Concurrence, then a permit is issued to the 

applicant for the well . 

5 .1.3 Arplication evaluation- surface-water withdrawal permits 

If a farm-use permit is for a surface-water withdrawal, then the applicant must specify 

their intended withdrawal capacity. The same criteria for issuance of a "grandfathered" 

ground-water permit apply to surface-water permits; however, in the case of surface

water permits for which an application was submitted before July 1, 1991, no low-flow 

protection plan is required and a permit is issued for the original pump capacity. All 

surface-water permits for which an application was submitted after July 1, 1991, must be 

evaluated to determine the need for a low-flow protection plan in order to protect the 

7Q10 or the natural streamflow, whichever is less. The 7QIO is defined as the minimum 

average flow for 7 consecutive days that occurs on average once every I 0 years. If prior 

permitted withdrawals exist downstream, the new permit applicant must develop a 

drought contingency plan to protect the "non-depletable flow" (NDF) or the natural 

streamflow, whichever is less (391-2-3-.04). NDF is equal to the 7Q10 plus the 

calculated amount required to protect prior users. For withdrawals south of the fall line, 

where streams channels are not well defined, EPD has determined that it is necessary to 

protect only non-depletable flows of 1.0 cfs or greater. If evaluation of streamflow 

indicates that NDF would be less than 1.0 cfs, a low-flow plan is not required. 

The process of evaluating an agricultural surface-water permit application involves 

establishing the presence and needs of downstream users, using EPD's GIS database of 

agricultural permits. The current methodology for processing surface-water withdrawal 

applications involves determining a local 7QIO flow for each withdrawal point. This 

value is then used to determine if an applicant must submit a low-flow protection plan. 

Data from USGS gauging stations used to determine 7Q10 flows is available from "Low

Flow Frequency of Georgia Streams", or http://!za2 .er.usgs.gov/lowflow. These gauging 

stations are located throughout the state, but are located in much fewer places in the 
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Coastal Plain. To obtain the most accurate information, 7Q10 flows are determined using 

continuous records obtained from USGS gauging stations. When a nearby gauging 

station can't be located, partial-record gauging stations are used. These, however, aren't 

always close to the applicant's withdrawal point. In these cases, "Effect of a Severe 

Drought (1954) on Stream flow in Georgia" (Thompson and Carter (REF)) is used to 

locate a gauging station with partial-record data. A 7Ql0 flow can almost always then be 

calculated for the withdrawal point. Very rarely will a withdrawal point be located in 

close proximity to a gauging station, so the 7Q10 flow will almost always be interpolated 

from nearby gauges. In southern Georgia, however, some counties have very few (if any) 

gauging stations. Also, if a station is near a withdrawal point, they may not necessarily be 

in the same drainagebasin. 

If 7Q 10 data are not available for the proposed withdrawal location, it must be estimated 

from a known 7Q 10 flow in the vicinity of the withdrawal using the drainage area (DA) 

ratio method (proposed withdrawal 7Ql0 = known 7Ql0 x proposed withdrawal DA/ 

known 7Q10 DA). Drainage areas above the proposed withdrawal can be obtained using 

a map and planimeter, or they can be calculated using advanced GIS software. Once 

7Q10 is calculated for the proposed withdrawal point, the existing nearby downstream 

withdrawals must be totaled. If a major tributary enters the stream, then withdrawals 

below the confluence should not be considered. NDF is obtained by summing the 7Q10 

flow and a prorated portion of nearby downstream withdrawals (determined by the DA 

ratio method). 

5 .1.4 "Grandfathered" farm-use permits 

Agricultural withdrawal permitting began in Georgia in 1988 when the Ground-water 

Use Act of 1972 was amended. If a permit applicant could prove to EPD's satisfaction 

that a well or surface-water pump with a specified pumping capacity was installed before 

July 1, 1988, EPD granted a permit for such capacity from this well or pump. The 

application for such capacity had to have been received by the EPD on or before July 1, 

1991. If submitted on of before that date, EPD granted a permit for the withdrawal of 
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water at a rate of withdrawal equal to the greater of the operating capacity in place for 

withdrawal on July 1, 1988, or, when measured in gallons per day on a monthly average 

for a caiendar year, the greatest withdrawal capacity during the 5-year period 

immediately preceding July 1, 1988. Ifthe permit application was submitted after July 1, 

1991, or, regardless of when submitted, if it is based upon a withdrawal of ground-water 

for farm uses occurring or proposed to occur on or after July 1, 1988, the application was 

subject to evaluation and classification as described in the Code Sections 12-5-96 and 12-

5-97. 

In other words, if a farmer had a well or pump that he or she could prove was in existence 

before July 1, 1988, and if they submitted a permit application before July 1, 1991, they 

would be issued a "grandfathered" permit for the existing pump capacity. Applications 

. received after July 1,1991, are not "grandfathered", and have been subject to evaluation 

according to the procedures described in the Rules for Groundwater Use and the 

Groundwater Use Act. To date, almost all permit applications received have been 

approved for the requested pump capacity. 

5 .1.5 Expiration, revocation, modification and transfer of agricultural permits 

Farm-use permits have no expiration, and cannot be revoked for non-use in whole or in 

part after initial use has coinmenced (O.C.G.A. 12-5-105 (b )(2). However, the Director 

may suspend or modify a permit, grandfathered or not (see below) for farm use if he or 

she should determine through inspection, investigations, or otherwise that the quantity of 

water allowed would prevent other applicants from reasonable use of ground-water 

beneath their property for farm use (O.C.G.A. 12"5-105 (b)(3)), or if permitted 

withdrawals cause unreasonable adverse effects on other water users, including adverse 

effects on public and farm use (391-3-2-.11). A farm-use permit may be revoked if the 

proposed well was never drilled or if it was constructed in a manner significantly 

different from that indicated in supporting documentation. A farm-use permit is tied to a 

location, not a person, and may be transferred to subsequent owners of the land 

associated with the well, provided that EPD receives written notice of any transfer. 
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Under current State law, they cannot be transferred to different locations or between 

persons who are not owners of the land. Any modifications in the use or capacity 

conditions contained in the permit or lands which are the subject of the permit shall 

require the permittee to submit an application for review and approval by the Director 

(O.C.G.A. 12-5-105 (b)(l)). 

5.2 Historical agricultural water use in southwest Georgia 

Irrigation represents the largest category of agricultural water use in the FRB. For the 42 

counties in which the Flint Basin lies, fewer than 25 % of agricultural permits have been 

requested solely for livestock, aquaculture, or other farm uses. However, it is understood 

that many small wells pumping less than 100,000 gpd (and would thus not require a 

permit), are also used for these purposes. Because of the importance of irrigation to the 

state and region, irrigation use has been surveyed and studied for many years. 

5.2.1 Extension irrigation surveys 

Since the onset of center-pivot irrigation in the 1970's, the Georgia Cooperative 

Extension Service (CES) has conducted periodic surveys of its agents to enumerate 

ongoing irrigation practices, acreage, and amounts (Harrison, 2005; Harrison and Hook, 

2005). The statewide results of the most recent CES survey in 2004 can be found on-line 

at http://www.nespal.org/agwateruse/facts/survey/. The survey shows cotton, peanut, 

com, vegetables, and pecans to be the most extensively irrigated crops, with 42, 22, 12, 8, 

and 5%, respectively, of the 1,550,000 acres irrigated statewide. In the 42 counties in 

which the Flint Basin lies, the same crops predominate with 48, 24, 12, 7, and 7%, 

respectively, according to the extension survey. The average amount applied to crops 

statewide is shown below (Fig. 5.1) for crops of importance. 

The CES survey also asked agents to estimate the average amount of water applied to 

each crop in the agent's county during the year ofthe survey. For the most recent survey, 
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the statewide irrigation application depths varied from about 4 to 20 inches. The amount 

applied to crops on average statewide is shown below for crops of importance to the Flint 

Basin. In the 2004 survey, as in most other years of the survey, cotton, peanuts, and com 

received 6 to 8 inches of water; vegetables and pecans, 8 to 10 inches; and athletic areas, 

sod, and nursery plants, greater than 15 inches. 
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Pecan-Sprinkler 
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Veg-Sprinkler 
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Figure 5.1: Statewide irrigation application depth in the 2004 survey of Cooperative 
Extension agents 

excerpted from the on-line data 
http://www.nespal.org/agwateruselfacts/survev!amtbycrop.asp 28 Sep 2005) 

5.2.2 Subarea 4 and Flint Basin Sound Science Studies- Irrigated acreage 
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While CES irrigation surveys provided practical estimates of irrigation areas, application 

amounts, and crops produced, they provided too little detail on specific watershed areas, 

and the estimates were based on surveys of agents only. 

To provide a working knowledge of specific withdrawal locations, area under current 

irrigation systems, and identification of permits used with those irrigation water 

withdrawals, EPD commissioned two Sound Science studies under the auspices of the 

ACF Compact negotiation and the FRB Plan to map irrigated area in Subarea 4 and 

beyond. In the first effort, Litts et al. (200 1) measured center-pivot irrigation systems 

visible in aerial photographs and estimated non-pivot acres. They reported approximately 

475,800 irrigated acres could be found in the Subarea 4 portions of the lower FRB and 

adjacent parts of the Chattahoochee Basin. 

Subsequently, EPD, UGA-NESPAL and the J.W. Jones Ecological Research Center 

worked with farmers and other permit holders to identify specific sources and irrigated 

areas associated in an effort to map each permitted withdrawal. In Subarea 4, they 

identified 570,000 acres that were under irrigation. Of these, approximately 79,000 acres 

were irrigated by surface-water and 466,000 acres by ground-water, while the remainder 

were supplied by multiple sources of ground-water and surface-water (Danna Betts, 

UGA-NESPAL, personal communication, summary of areas mapped Jan. 5, 2005). The 

permit mapping initiated under this Sound Science study was extended northward to 

include the entire FRB. Since specific irrigation sources and irrigation systems were 

mapped in a Geographic Information System (GIS), these data were used in subsequent 

Flint Basin analyses and models that form the basis ofthis Plan. 

An evaluation of irrigated acres by sub-basins within the FRB (Fig. 5.5) indicates that 

the highest concentration of irrigation is in the lower Flint River and Spring Creek sub

basins. Irrigation in these areas is almost exclusively supplied by ground-water. The 

Ichawaynochaway sub-basin is equally divided between ground-water and surface-water. 

This is particularly evident in the southern half of the sub-basin in Subarea 4, in contrast 

to the northern half, which is supplied by a combination of surface-water and ground-
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water. The Middle Flint · and Kinchafoone-Muckalee Creek sub-basins, have lesser 

amounts of land under irrigation. Irrigation is dominated by surface-water withdrawals. 

The Upper Flint sub-basin has a comparatively small irrigated area and was not examined 

closely for impacts in this Flint Basin Plan. 

Thus, irrigation from ground-water is most heavily concentrated in the Dougherty Plain 

section of the Coastal Plain where the Floridan aquifer is relatively shallow and generally 

prolific. Outside of Subarea 4, especially north of it, surface-water use exceeds ground

water use (Figs. 5.2, 5.3). 
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5.2.3 Subarea 4 and Flint Basin Sound Science Studies- Irrigation amounts 

With funding from EPD, agricultural water use in Georgia was extensively studied by 

The University of Georgia Agricultural Experiment Station and CES. From 1999 through 

2004, a random 2% sample of irrigation systems was metered across Georgia (Hook et al, 

2005), and a random 5% sample of ground-water-supplied systems in Subarea 4 was 

metered. Together this resulted in multi~year, monthly measurement of irrigation 

application amounts on 41,500 acres (7.3% of Flint Basin acres) for 305 permitted 

withdrawals (7% of Flint Basin permits). Flow rates on sampled irrigation systems were 

measured with "strap-on" digital flow meters, and usage hours were recorded monthly for 

each system. Additionally, crop type, wetted area, power source, and water source were 

determined during each observation. The final report of this statewide irrigation 

monitoring research, "Ag Water Pumping" (or A WP), as well as summaries from the 

research, was placed on-line (http://www.nespal.org/awp/2005.02.A WP-Final.pd:f). The 

combination of irrigation amounts obtained from A WP (Fig. 5.4), combined with 

irrigation surveys and permit mapping provided most of the agricultural water-use data 

used for the hydrologic models discussed below. 

Most irrigation systems in the Dougherty Plain, whether supplied by surface-water or 

ground-water, are center-pivot systems (Table 5.1). These are the most efficient systems 

in the very low topography of the Dougherty Plain. In the Fall Line Hills where 

topography is more rolling, traveler irrigation systems are more common. 

System Type Acres 
Portable Pipe 2190 
Cable Tow 43666 
Hose Reel 26327 
Center Pivot 557632 
Lateral Move 428 
Solid Set Sprinkler 19197 
Drip/Trickle 28813 
Athletic Field/Golf 3733 
SOl 73 

Table 5.1: Irrigated acres by system type in southwest Georgia (NESP AL, 2005) 
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Figure 5.4. Irrigation amounts by crop in southwest Georgia 
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As part of the A WP study, permitted irrigation wells and surface-water pumps and the 

acreage wetted by them were mapped by NESP AL and EPD using advanced GIS 

software. This provided invaluable data relevant to water-use patterns and geographic 

trends in irrigation. More than 95% of the permitted wells and surface-water pumps and 

associated irrigated fields have been mapped. Results of the permit mapping reveal the 

distribution of irrigation by sub-basin in southwest Georgia (Figure 5.5). The lower Flint 

sub-basin has the largest area under irrigation, but it is also the largest HUC-8 .sub-basin 

in the study area. Significantly, Spring Creek is one of the smaller sub-basins in the 

FRB, but it has the highest percentage of land under irrigation (REF). 
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Figure 5.5 : Distribution of irrigated acreages by sub-basin in southwest Georgia 
(NESPAL, 2005) 

The A WP study also revealed details about the distribution of irrigation throughout the 

year (Fig. 5.6). Irrigation does not occur uniformly throughout any given growing year; 

rather, it mostly occurs during the main growing season from April through September. 

Variations in irrigated depths and amounts within the growing season depend on rainfall 

patterns, crop needs, and crop distribution. Typically, however, irrigation volume peaks 

in June, July, or August, and drops rapidly after September. Not coincidentally, this 

corresponds with the hottest and/or driest parts of the year when evapotranspiration is 

highest, and streams and ground-water levels are approaching their seasonally lowest 

levels. Very little water is applied outside of the May-September growing season (Hook 

eta!, 2005). 
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. Figure 5.6. Temporal distribution of irrigation during 2000-2001 ( NESPAL, 2005). 

Irrigation depths and volumes measured and calculated during the A WP study for 

southwest Georgia are shown in Table 5.2. The period 2000-2002 represents moderate to 

severe drought conditions; 2003 was a relatively wet year. Year 2004 is categorized as 

an "average" to dry year in terms of precipitation (AEMN, 2004). 

Mean annual area-weighted irrigation depths and calculated withdrawals, southwest Georgia 

Year GW sw W2P GW sw W2P All 
in./yr Mgal/yr 

2000 12.0 7.5 9.4 178,000 34,000 18,000 230,000 
2001 9.1 5.3 7.5 140,000 24,000 15,200 180,000 
2002 10.0 7.5 7.4 157,000 34,000 14,600 206,000 
2003 5.3 2.5 4.5 80,000 13,100 9,000 102,000 
2004 8.5 6.8 5.9 130,000 31,000 11,400 172,000 

Table 5.2: Mean annual area-weighted irrigation depths and calculated withdrawals, 
southwest Georgia (Hook et al, 2005). 

Application depths varied substantially depending on crop type, soil type, local rainfall 

patterns, location, and individual farmer preference, and were computed from individual 

application depths that varied from 0 to over 300 in./yr (Hook et al, 2005). Average 
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regional values were combined with wetted acreages to calculate irrigation amounts in 

million gallons per day. 

It is notable that ground-water-supplied irrigation systems consistently applied more 

water than surface-water systems. This may have been a result of greater reliability of 

ground-water supply in a drought in which many streams and ponds dried; the ability to 

produce higher value crops with ground-water; or the relative availability of ground

water in many areas (Hook et al, 2005). The FRB also has the highest volume of ground~ 

water withdrawn for irrigation in the State (123 billion gal/yr in 2002) and the highest 

volume of surface-water withdrawn for irrigation (27 billion gal/yr in 2002). The FRB 

has the second highest basin-wide mean irrigation application depth (1.02 in/yr) after the 

Ochlockonee River Basin; and the highest percentage of area under irrigation. It is 

important to note that the irrigation volumes applied are quite small when compared to 

the amount of annual precipitation (Hook et al, 2005). 

5.3 Municipal and industrial ground-water withdrawal permitting 

5.3 .1 MuniCipal and industrial ground-water permitting 

The Georgia Groundwater Use Act of 1972 requires all non-agricultural ground-water 

users (i.e. municipal and industrial users statewide and in addition, recreational turf 

irrigation (golf courses) in the four coastal counties of Bryan, Chatharn, Effingham and 

Glynn) or projected users of more than 100,000 gpd for any purpose to obtain a Ground

water Use Permit from EPD. 

For a complete ground-water withdrawal application, at a minimum the following forms 

and information are required (O.C.G.A. 12-5-96 et seq.): 

• Part A Form: General system and contact information, along with maximum monthly 

and annual average requested from an aquifer, for a specific defined use. Sufficient 

justification of the requested water amount is essential. Justification, including current 

needs and future water demand projections, population growth, . business growth, 
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annexation or any additional factors related to increased (or an explanation for decreased) 

water usage, must be provided to determine if the water can be allocated. 

• PartB Form: Drillers log of each system well indicating depth and lithologies to allow 

a determination of the source aquifer used. Also specific well construction/completion 

information such as casing size, depths, and screened interval, is required. Location 

maps of the wells must be provided. 

• Ground-water Use Report: Provide the previous, historic water use for a system or 

operation along with required reporting of monthly production values, sent to EPD every 

six months. This is to justifY the amount of water needed and to assure permit 

compliance with production limits once a permit is issued. 

• Water Conservation Plan: A permittee must incorporate water conservation into 

long-term water demand and supply planning following an approved outline for 

developing an effective water conservation plan based upon specific needs and conditions 

of the water system. This provides EPD with adequate information showing the applicant 

is a good steward of the ground-water resource, and making efficient use of the water. 

This material defines current and proposed 20-year plans for discouraging waste and 

encouraging conservation. 

• Water Conservation 5 year report: A requirement ofthe law is that five yearsafter 

permit issuance, the permit holder must provide to EPD a synopsis of their water usage 

over the previous five years. This must include an accounting of previous and current 

water conservation efforts and their impact, along with a description of future plans to 

increase efficiency. An applicant must also explain where their wastewater goes once the 

ground-water is used. This is to assure that the treatment option is large enough to be 

able to handle the amount of water withdrawn. 

• Service Delivery Strategy: Municipal users must provide documentation that their 

water withdrawal, in some defined service delivery area, is consistent with the County 
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planning and the planning of neighboring municipalities, to avoid duplication of services 

in any area. EPD cannot issue a withdrawal permit if such a service delivery agreement 

is not provided. 

Other information may be required depending on the particular situation or the amount of 

water requested. This may include detailed hydrologic testing to assure that the aquifer 

can deliver adequate water without detrimental impacts to other users. 

Once a complete ground-water withdrawal application is received, EPD will then place 

the list of applicants out for at least 30 days of public comment. Ifthere is limited public 

interest in an application, this will then be followed by at least 30 days of public notice on 

the draft permit. Only after these comment periods are complete does the Director of 

EPD recommend any municipal and industrial ground-water permit for approval. If at 

any stage of the permitting process sufficient internal or external comments or questions 

are received, the applicant must provide adequate information to. address those concerns. 

In select cases an official public hearing on the application might be scheduled by EPD. 

In any case, after an analysis of all the above materials, taking into account hydrologic 

impacts and the operation's need for the water, any application for a ground-water 

withdrawal permit might either be approved and a permit issued, or a permit denied. 

There is no requirement that a municipal or industrial ground-water withdrawal permit be 

issued to every applicant. 

If approved, an EPD issued Ground-water Use Permit identifies the allowable monthly 

average and annual average withdrawal maximum, sets a permit expiration date 

(generally ten years out), defmes a specific withdrawal purpose, accounts for the number 

of wells allowed, and enumerates standard and any additional special conditions for 

ground-water resource use. Standard conditions define statutory provisions, permit 

transfer restrictions and reporting requirements (e.g. semi-annual ground-water use 

reports), while special conditions identify such things as the source aquifer and 

conditions of well replacement, or any unique requirements specific to this permit. 
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Failure to follow any of the required permit conditions can result in compliance actions 

being taken against the permit holder, up to and including permit revocation. 

Once a ground-water withdrawal permit is issued to any party, any changes in permit 

operator, permitted water withdrawal amount, number of wells allowable, the defined 

permitted use of the water, standard or special conditions, etcetera, can only occur with 

written EPD approval and the issuance of a modified withdrawal permit. 

5.4 Municipal and industrial surface-water withdrawal permitting 

The Georgia Water Quality Control Act requires that an EPD-issued Surface-water 

Withdrawal Permit be sought and obtained by all those users of surface-waters who 

intend to withdraw, divert, or impound water at a rate of at least 100,000 gallons per day 

(on monthly average basis). The Permit identifies the allowable monthly average and 

24-hour maximum withdrawal rates, permit expiration date, designated withdrawal 

purpose, source of water, and standard and any special conditions for resource use. 

To obtain a withdrawal permit, the Rules for Water Quality Control (391-3-6) require 

submitting a permit application to EPD. This application requires information about 

proposed withdrawal location, historic water use, water demand projections, water 

conservation, drought contingency planning, and other pertinent information on the 

water's source. Municipal and Industrial surface-water users must report their monthly 

water use to EPD. EPD requires, among other things, the following of a permit applicant 

before a draft permit can be developed and made available for public review prior to the 

issuance of a Surface-water Withdrawal Permit: 

1. EPD requires every applicant to develop a Water Conservation Plan that 

·addresses items such as system management, plant management, ratemaking 

policies, plumbing ordinances, recycle and reuse, public education, long range 

planning forecasts, etc. The applicant is required to track statistics such as per 

capita use; and un-accounted for water and report trends in the service areas 

via Water Conservation Progress Reports . 
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· 2. EPD requires every applicant to develop a Drought Contingency Plan aimed 

at reducing water use during critical low flow periods. Additionally the 

applicant must defer to the Georgia · Drought Management Plan (which 

restricts all outdoor water use to 3 days per week even during non-drought 

periods) when it is more stringent. 

3. EPD requires every applicant to maintain a base stream-flow (non-depletable 

flow) below the intake to provide for the aquatic habitats and downstream 

needs. 

4. EPD requires every applicant within one of the 16 counties of the 

Metropolitan North Georgill: Water Planning District to operate in accord with 

District's Water Supply and Water Conservation Management Plan. 

EPD is empowered to modify or revoke any permit if the withdrawal is not in 

compliance with the terms of the permit or if there is an unreasonable adverse effect upon 

other water uses or users in the area. EPD may deny a permit application if the 

application is found to be contrary to the public interest or general welfare. 

Enforcement authority 

Under the Rules and Statutes referenced above, EPD has the legal authority to enforce 

violations of permit conditions. EPD also has the right to conduct investigations into 

permit violations and to enter any property, public or private, to conduct such 

investigations with or without the consent of the pemiit holder. When the Director of 

EPD has reason to believe that a permit violation has occurred, he or she shall attempt to 

remedy the violation by conference, conciliation, or persuasion. If this approach fails, the 

Director may issue an order requiring compliance by the violator, and file this order in 

the superior court of the county where the violation is taking place. The permittee may 

appeal the order and obtain a hearing. On the basis of this hearing, EPD shall continue 

the order, revoke it, or modify it. If a person or entity fails to comply with the final order, 

they are liable for a civil penalty not to exceed $1,000.00 per day for each violation, and 
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an additional civil penalty not to exceed $500.00 for each day during which the violation 

continues. 

5.5 Permitted municipal and industrial withdrawals 

In the FRB, permitted municipal and industrial water use is substantially less than 

agricultural water use. Most of the surface-water usage is in the northern part of the 

basin; i.e. in the Piedmont region north of the fall line (Table 5.3). 

Permitted municipal and industrial surface-water withdrawals in the Flint River Basin 

County Facility Perm it Source Monthly avge. Monthly 
number (MGD) average use 

(2004 
Clayton Clayton County Water Auth- 031 -11 01-01 M J.W. Smith Res./Shoal Cr. 17 4.4 

Shoal 
Coweta Senoia, City Of 038-1102-05 M Hutchins Lake 0.3 .223 

Fayette Board Of Commissioners Of 056-1102-09 M Line Cr (Mcintosh Site) 2 0.000 
Fayette Co. 

Fayette Board Of Commissioners Of 056-1102-10 M Whitewater Creek 2 .734 
Fayette Co. 

Fayette Fayette County Water System 056-1 102-03 M Lake Peachtree 0.5 1.70 

Fayette Fayette County Water System 056-1102-12 M Horton Creek Reservoir 14 6.9 

Fayette Fayetteville , City Of 056-1102-14 M Whitewater Creek 3 1.142 

Macon Weyerhaeuser Company 094-1191-01 I Flint River 12 10.189 
Meriwether RooseveH Warm Springs Rehab 099-11 06-04 M Cascade Creek 0.14 .144 
Meriwether Woodbury, City Of 099-11 06-02 M Cain Cr Res On Pond Cr 0.5 .167 

Pike Griffin, City of 114-1104-03 M Still Branch Reservoir 42 0 
Pike Zebulon, City Of 114-1104-01 M Elkins Creek 0.3 0 

Spalding Griffin, City Of 126-1190-01 M Flint River 12 8.479 
Talbot Manchester, City of 130-11 06-05 M Rush Creek Reservoir 1.44 1.015 
Taylor Unimin Georgia Company, L. P. 133-1109-01 I Remote Pond on Black 1.73 1.344 

Creek 
Taylor Unimin Georgia Company, L.P. 133-11 oe:o2 I Black Creek (Remote Jr.) 0.38 .. 353 
Upson Southern Mills, Inc. 145-1104-02 I Thundering Springs Lake 0.5 .205 
Upson Thomaston, City Of 145-1105-01 M Potato Creek 3.4 0 
Upson Thomaston, City Of 145-11 05-02 M Potato Creek 0.4 .015 
Upson Thomaston, City Of 145-1 1 05-03 M Raw Water Cr Res 4.3 2.789 

TOTAL 117.39 50.545 
Hydropower and cooling-water 
use 

Dougherty Georgia Power Co - Plant 047-1192-01 Flint River 232 232 
Mitchell 

Worth Crisp County Power Comm - 159-1112-02 Lake Blackshear 4,847.30 4 ,847.30 
Hydro 

Worth Crisp County Power Comm - 159-1112-01 Lake Blackshear 15 15 
Steam 

TOTAL 5502.7 5094.3 

Table 5.3: Permitted municipal and industrial surface-water withdrawals in the FRB 
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Surface-water withdrawals for hydropower usage are considered to be non-consumptive, 

as almost all ofthe water is returned to the river. Furthermore, in the case of the Crisp 

County Power's permitted withdrawals, that water is not retained or pumped out of the 

river; instead, it is locally diverted into hydropower turbines and returned immediately to 

the Flint River. Thus, its withdrawal amount is totally non-consumptive. 

Municipal and Industrial ground-water users south of the fall line withdraw water from 

the Floridan, Claiborne, Clayton, and Cretaceous aquifers.(Table 5.4). Withdrawals from 

aquifers other than the Floridan do not significantly impact streamflow. Floridan aquifer 

withdrawals are more substantial, but the total M&I withdrawals represent less than 3 % 

of agricultural irrigation withdrawals. Thus, their cumulative impact on stream-aquifer 

flux and the regional ground-water budget is negligible. 

GEORGIA GW GROUND-WATER PERMITTED PERMITTED Aquifer 
PERMIT HOLDER 

COUNTY WID MONTHLY YEARLY 
PERMIT AVG WID AVG WID 
NUMBER ~GD~ !MGD2 

Baker 004-0001 Newton, City of 0.250 0.250 Claiborne 
Calhoun 019-0001 Leary, City of 0.300 0.300 Claiborne, 

TaUahatta 
Calhoun 019-0002 Edison, City of 0.300 0.200 Clayton 
Calhoun 019-0003 Arlington, City of 0.350 0.300 Floridan 
Calhoun 019-0004 Morgan, City of 0.350 0.300 Clayton 
Clayton 031-0002 Clayton County Water 0.729 0. 729 Crystalline 

Authority Rock 
Crawford 039-0001 Roberta, City of 0.240 0.180 Cretaceous 

Sand 
Crawford 039-0002 Crawford County Board of 0.300 0.250 Cretaceous 

Commissioners Sand 
Crisp 040-0001 Cordele, City of 4.100 3.000 Floridan, 

Claiborne, 
Wilcox 

Crisp 040-0002 Norbord Georgia Inc - 0.225 0.210 Floridan 
Cordele OSB Mill 

Crisp 040-0004 Crisp County - Waterworks 1.000 0.800 Claiborne 
Decatur 043-0001 Florida Rock Industries - 0.285 0.235 Floridan 

Bainbridge Sand Plant 
Decatur 043-0002 Propex Fabrics, Inc - 0.900 0.750 Floridan 

Bainbridge Mills 
Decatur 043-0003 Bainbridge, City of 5.000 4.400 Floridan 
Decatur 043-0004 Decatur County Industrial 0.650 0.550 Floridan 

Airpark 
Decatur 043-0005 Z.A. Adams Construction OAOO 0.400 Floridan 

Company 
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Dooly 046-0002 Vienna, City of 2.609 2.153 Cretaceous 
Sand, 
Claiborne 

Dougherty 047-0001 Cooper Tire & Rubber 0.720 0.720 Floridan 
Company 

Dougherty 047-0002 Albany, City of- Water, Gas 36.000 24.000 Clayton, 
& Light Corn Claiborne, 

Floridan, 
Providence 

Dougherty 047-0003 Merck & Company, Inc 10.440 8.550 Floridan 

Dougherty 047-0004 Florida Rock Industries · 0.250 0.160 Floridan 
Albany Sand Plant 

Dougherty 047-0005 Procter & Gamble Paper 10.500 10.500 Floridan 
Products Company 

Dougherty 047-0007 Miller Breweries East, Inc 3.000 3.000 Clayton, 
Tallahatta 

Dougherty 047-0008 Marine Corps Logistics 2.000 1.500 Floridan, 
Base Claiborne, 

Tallahatta, 
- Wilcox, 

Clayton 
Dougherty 047-0010 Young Pecan Company - 0.180 0.100 Floridan 

Nut Tree Division 
Dougherty 047-0011 Doublegate Country Club 0.720 0.720 Floridan 

Dougherty 047-0012 Georgia Power Company - 0.250 0.250 Floridan 
Plant Mitchell 

Dougherty 047-0013 Barton Brands I Viking 0.200 0.200 Clayton, 
Distillery, Inc Floridan 

Fayette 056-0001 Fayette County Water 0.875 0.825 Crystalline 
System Rock 

Fayette - 056-0002 Fayetteville, City of 0.937 0.937 Crystalline 
Rock 

Fulton 060-0005 Ford Motor Co -Atlanta 0.291 0.291 Crystalline 
Assembly Plant Rock 

Lee 088-0001 Leesburg, City of 0.320 0.300 Tallahatta, 
Wilcox, 
Paleocene 

Lee 088-0002 Lee County Utilities 2.500 2.000 Claiborne, 
Authority Clayton, 

Providence 
Macon 094-0001 Montezuma, City of 1.250 0.810 Cretaceous 

Sand 
Macon 094-0002 Flint River Foods 2.000 1.000 Cretaceous 

Sand 
Macon 094-0003 Marshallville, City of 0.155 0.120 Cretaceous 

Sand 
Macon 094-0004 C-E Minerals- Plant #5 0.100 0.100 Midway, 

Mulcoa Providence 
Macon 094-0005 Weyerhaeuser Company- 1.836 1.836 Cretaceous 

Flint River Operations Sand 
Macon 094-0006 Oglethorpe, City of 0.370 0.330 Cretaceous 

Sand 
Marion 096-0001 Buena Vista, City of 2.000 1.750 Cretaceous 

Sand 
Marion 096-0002 Marion County Water 0.637 0.482 Cretaceous 

System Sand 
Meriwether 099-0003 Georgia-Pacific- Warm 0.200 0.200 Crystalline 

Springs Plywood Rock 
Miller 100-0001 Colquitt, City of 1.000 0.800 Floridan 
Mitchell 101-0002 Camilla, City of 5.500 5.000 Floridan 
Mitchell 101-0003 Mitchell County - State 0.300 0.300 Floridan, 

GA00185832 



98 

Prison Oligocene 
Mitchell 101-0004 Gum Pond, LLC - Power 1.100 1.100 Floridan 

Plant 
Randolph 120-0001 Cuthbert, City of 1.000 0.800 Clayton, 

Providence 
(K) 

Randolph 120-0002 Shellman, City of 0.180 0.150 Clayton 
Randolph 120-0003 Georgia Feed Products, Inc 0.200 0.200 Clayton 
Schley 123-0001 Ellaville, City of 0.350 0.275 Cretaceous 

Sand 
Schley 123-0002 Schley County Board of 0.133 0.100 Cretaceous 

Commissioners Sand 
Seminole 125-0001 Donalsonville, City of 1.000 0.800 Floridan 
Spalding 126-0001 . Griffm, City of 1.461 1.461 Crystalline 

Rock 
Stewart 128-0001 Richland, City of 0.100 0.100 Cretaceous 

Sand 
Sumter 129-0001 Americus, City of 4.200 3.750 Cretaceous 

Sand 
Sumter 129-0002 Plains, City of 0.220 0.195 Claiborne 

(Tallahatta) 
Sumter 129-0003 C. E. Minerals - Plant #I 0.360 0.360 Cretaceous 

Sand 
Sumter 129-0004 C. E. Minerals - Plant #2 0.684 0.684 Cretaceous 

Sand 
Talbot 130-0001 Talbotton, City of 0.200 0.200 Crystalline 

Rock 
. Taylor 133-0002 Reynolds, City of 0.450 0.255 Cretaceous 

Sand 
Taylor 133-0003 Butler, City of 0.750 0.550 Cretaceous 

Sand 
Taylor 133-0004 Natural Water, LLC 0.500 0.500 Cretaceous 

Sand 
Terrell 135-0001 Dawson, City of 3.000 2.000 Clayton 
Upson 145-0001 Sunset Village Water 0.106 0.106 Crystalline 

System (UEson County2 Rock 

Active Active 
Monthly Annual 
Permitted Permitted 

ActiveGW 118.513 95.374 
permits . .... .. PERMITTED mgd mgd 
TOTALS 
................................. 

Table 5.4: Permitted municipal and industrial ground-water withdrawals in the FRB 
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SECTION 6: HYDROLOGIC MODELS IN THE LOWER FLINT RIVER BASIN 

6.1 Ground-water models 

6.1.1 Model area and boundaries 

The flow of water between the Floridan aquifer and streams in the lower FRB was 

mathematically simulated using the USGS' Modular Finite Element Model (MODFE) 

(Cooley, 1992; Torak, 1993). The part of southwestern Georgia and adjacent parts of 

Florida and Alabama where the Floridan aquifer is in hydraulic connection with surface

water is referred to as "Subarea 4", one of eight divisions delineated for the ACT-ACF 

Comprehensive Study. Although Subarea 4 extends outside of Georgia, subsequent 

discussion of it and the ground-water models will only relate to the part inside Georgia 

(Fig. 6.0). 

Model boundaries are discontinuities in aquifer extent and hydrologic properties that 

influence the flow of water in an aquifer area (Torak, 1992). Water can enter or leave a 

model area across the boundaries. Model boundaries may be external, such as the 

physical extent of an aquifer, or internal to the model area, such as a stream. The 

northern boundary of Subarea 4 is defmed by the approximate up-dip limit of the Ocala 

Limestone. The southeastern boundary was originally defmed by the existence of a no

flow boundary, a ground-water "divide" that separates easterly ground-water flow into 

the FRB from westerly flow out of the basin and Subarea 4 (Torak and McDowell, 1996). 

Subsequent modeling indicated that this divide is not entirely a no-flow boundary. 

Ground-water can and does flow across it into and out of Subarea 4, although more than 

half it does indeed act as a no-flow boundary (Jones and Torak, in review). 
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Figure 6.1: MODFE model area, showing fmite-element mesh, model boundaries, and 
simulated stream segments 
(Jones and Torak, in review). 

GA00185835 



101 

Internal boundaries in the model area consist of: 1) streams that can receive water from 

the Floridan aquifer, supply water to the aquifer, or both; 2) the outcrop of the Ocala 

Limestone; and 3) the sediments and soils overlying the Floridan aquifer (overburden). 

Whether water leaves or enters the Floridan aquifer, or the model area, depends on the 

head difference between the aquifer and the overburden; the aquifer and outcrop area; the 

aquifer and surface streams; or the model area and the area outside of it. The direction of 

water flow across a boundary may change through time as water levels change due, for 

example, to seasonal fluctuations in aquifer head or to pumping-induced changes in head. 

6.1.2 Model application and results 

MODFE is based on the complex mathematical relationships that govern fluid flow in 

aquifers. To simulate the stream-aquifer system in two or three dimensions, the model 

employs a detailed grid, or mesh, consisting of triangular "elements" that graphically 

represent the complex drainage network and extent of the Floridan aquifer in Subarea 4, , 

and the potentiometric surface of the Floridan aquifer (Fig. 6.1). For each triangular 

element, a hydraulic head is assigned to the comers (nodes) such that the slope of the 

potentiometric surface can be calculated for that element. Pumping wells are also located 

at element nodes (Torak, 1992). Using 1) water levels in the Floridan aquifer as 

measured in observation wells; 2) hydraulic properties of the aquifer as determined by 

aquifer tests performed throughout Subarea 4; 3) water levels in the overburden as 

measured in observation wells; 4) stream levels; and 5) pumping rates at model mesh 

nodes, MODFE can simulate the movement of water across the model boundaries, 

especially between streams and the Floridan aquifer (Torak 1993, Torak and McDowell, 

1996). This can be done for steady state conditions, when the flow of water between the 

stream and aquifer is occurring at a constant rate, or for transient conditions, when 

stream-aquifer flow and pumping rate are changing through time. For the FRB Plan, 

transient conditions were simulated to see how the stream-aquifer flow changed as 

irrigation amounts and aquifer head changed during a drought year. 
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Calculated volumes of water flowing across all external and internal model boundaries 

are expressed as individual components of a total water budget. The budgets are broken 

into main categories: recharge and discharge. Recharge budget components consist of 

downward leakage of water from the overburden, direct infiltration of water into the 

aquifer, regional ground-water flow entering the model area from outside Subarea 4, 

water that enters the aquifer from its outcrop exposures, and water that seeps into the 

aquifer from losing streams. Discharge budget components consist of water flowing 

from the aquifer into the streams, water pumped from wells, water leaving the model area 

to regional ground-water flow, water leaking upwards into the overburden, water leaking 

out of the outcrop area, and water discharging to springs (Torak and McDowell, 1996). 

6.1.3 Water budget analysis 

A principal goal of the stream-aquifer modeling was to determine, in the water budget of 

the model area, what portion of the ground-water used for irrigation is intercepted base 

flow. In other words, how much of the water pumped from the Floridan aquifer would 

otherwise have seeped into the Flint River and its tributaries? Water pumped from the 

Floridan aquifer is derived from storage within the aquifer, infiltration from the Floridan 

aquifer outcrop, downward leakage from the overburden, regional ground-water flow, 

and intercepted base flow to streams. Using precipitation records, well levels, and 

metered irrigation usage derived from the A WP Study, the transient model simulated 

monthly changes to the ground-water budget for the drought period extending from 

March 2001 to February 2002. Results were calculated as percentages of total change in 

the water budget components for all of Subarea 4 and the percentage of ground-water 

withdrawals comprised of those components (Fig. 6.2). 

Because of differing pumping rates throughout the year and changing hydrologic 

conditions, the proportion of water coming from different budget components . likewise 

varied. For example, in July 2001, when ground-water withdrawals were the highest for 

that year, 28% of the water pumped came from intercepted base flow (Fig. 6.2). 
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Figure 6.2. Simulated changes in ground-water budget components in the Floridan 
aquifer caused by pumpage from March 2001-February 2002 
(L.E. Jones,in review). 
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Approximately 33% was derived from the overburden (i.e. local rainfall and recharge); 

9% came from intercepted regional flow, 30% was derived from aquifer storage, and only 

1% was derived from outcrops of the aquifer (Jones and Torak, in review). In other 

words, for every million gallons per day of water pumped from the Floridan aquifer in 

July 2001, streamflow in the entire Subarea 4 portion of the FRB was reduced by 280,000 

gallons per day. The percentage of ground-water withdrawals derived from intercepted 

base flow varies from month to month, but during the 6-month growing season of 2001 

the ratio of pumpage to intercepted base flow never exceeded 49%. · Other monthly water 

budget analyses can be seen in Figure 6.2. It is important to realize that these percentages 

can and do change every year as hydrologic conditions change; therefore, it is difficult to 

apply one particular percentage of base flow reduction when calculating the effect of 

ground-water withdrawals on the Flint River and its tributaries. However, it may be 

reasonably assumed that the percentages shown in the figure below represent the 

approximate range of base flow decreases in a severe drought year. 

Previous studies simulating steady-state conditions (e.g. Torak and McDowell, 1996) 

indicated a base flow reduction ratio of 0.61, such that for every one million gallons of 

ground-water pumped per day streamflow was reduced by 610,000 gpd. However, 

accurate measurements of irrigation volumes and new information on aquifer properties 

were not available to those studies. Irrigation pumping rates and depths used for the 

steady-state model were almost certainly too high, and it is unlikely that steady-state 

conditions are ever reached at the simulated pumping rates. Thus, the ratio of base flow 

reduction was overestimated. 

6.1.4 Base flow reduction by HUC-12 and HUC-8 sub-basin 

The USGS Subarea 4 model was adapted by EPD to analyze water budgets for three sub

basins of the FRB: IChawaynochaway Creek, Spring Creek, and the lower Flint River 

(Fig 6.3). Water budget components were calculated for individual stream reaches in 

Subarea 4, using normal and drought year conditions and irrigation depths. The latter 

were compiled using the highest monthly values of irrigation measured during the 1998-
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2002 drought. "Normal year" irrigation depths were compiled using measured irrigation 

depths from 2003-2004. Results were expressed in terms of streamflow reduction in 

cubic feet per second for individual HUC-12 watersheds, for the entire sub-basin, and for 

each major stream gauge. Modeled stream reaches are shown in Figure 6.1, and the 

HUC-12 watersheds associated with these reaches are shown in Figures I2.1 

(Ichawaynochaway Creek sub-basin), I.2-11 (Spring Creek sub-basin), and. !.2-20 

(Lower Flint River sub-basin). Tables 6.1 (a)-(c) shows calculated reductions in 

streamflow caused by reduced ground-water discharge to HUC-12 watersheds. Color 

coding ofthe table columns matches the color coding ofHUC-12's shown in Figures 0.2-

0.5. 
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BASEFLOW REDUCTION IN HUC-12 WATERSHEDS OF ICHAWAYNOCHAWAY SUB-BASIN (CFS) 

Current irrigated acres (drought year) 

Mar 
Apr 
May 
Jun 
Jul 
Aug 
Sep 
Oct 
Nov 
Dec 

15 
0.0 
0.0 
0.0 
0.0 
0.0 
0.1 
0.1 
0.0 
0.0 
0.1 

16 17 
0.0 0.0 
0.0 0.0 
0.0 0.0 
0.0 0.0 
0.0 0.0 
0.1 0.0 
0.1 o,o 
0.0 0.0 
0.0 0.0 
0.0 0.0 

18 '19 

0.0 0.1 
0.0 0.2 
0.0 0.6 
0.1 1.1 
0.1 1.2 
0.1 1.4 
0.1 1.1 
0.1 0.6 
0.1 0.7 
0.1 0.5 

22 23 
0.1 0.'1 
0.0 0.2 
0.0 o:r 
0.0 0.9 
0.0 1.0 
0.0 "1.1 

0.0 0.8 
0.0 0.4 
0.0 0.3 
0.0 0.2 

Current irrigated acres+ 'backlog' (drought year) 

Mar 
Apr 
May 
Jun 
Jul 
Aug 
Sep 
Oct 
Nov 
Dec 

15 
0.0 
0.0 
0.1 
0.2 
0.2 
0.2 
0.2 
0.2 
0.2 
0.2 

16 
0.0 
0.0 
0.1 
0.1 
0.1 

. 0.1 
0.1 
0.1 
0.1 
0.1 

17 18 
0.0 0.0 
0.0 0.0 
0.0 0.0 
0.0 0.1 
0.0 0.1 
0.0 0.1 
0.0 0.1 
0.0 0.1 
0.0 0.1 
0.0 0.1 

19 22 23 
0.1 0.1 0.1 
0.2 0.0 0.?. 
0.8 0.0 0.8 
'1 .4 0.0 1:l 
'L5 0.0 1.2 
1 . .7 0.0 1.2 
'L4 . 0.0 o.s 
0.8 0.0 ().4 
0.9 0.0 0.4 
{1.7 0.0 0.3 

23 
0.0 
0.1 
0.0 
0.2 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

23 
0.0 
0.1 
0.0 
0.2 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

HUC-12 - - -- - -

24 25 26 35 37 39 40 
0.1 0.0 0.0 0.0 0.0 0.1 0.5 
0.2 0.0 0.0 0.0 0.0 0.4 1.5 
0.6 0.0 0.0 0.0 0.0 1.6 4.6 
0.7 0.0 0.0 0.0 0.1 2.7 7.6 
0.9 0.0 0.0 0.0 0.1 4.0 10.6 
1.0 0.0 0.0 0.0 0.0 5.4 13.5 
0.6 0.0 0.0 0.0 0.0 6.2 13.0 
0.2 0.0 0.0 0.0 0.0 6.0 11.4 
0.2 0.0 0.0 0.0 0.0 5.7 10.1 
0.1 0.0 0.0 0.0 0.0 5.3 8.7 

HUC-12 
24 25 26 35 37 39 40 

0.1 0.0 0.0 0.0 0.1 0.2 0.6 
0.2 0.0 0.0 0.0 0.0 0.5 1.7 
0.7 0.0 0.0 0.0 0.1 '1.7 5.4 
0.9 0.0 o.o 0.0 0.1 2..9 8.6 
1.0 0.0 0.0 0.0 0.1 4.2 11.6 
1.1 0.0 0.0 0.0 0.1 5.5 14.5 
0.7 0.0 0.0 0.0 0.0 6.4 13.8 
0.2 0.0 0.0 0.0 0.0 6.3 12.0 
0.2 0.0 0.0 0.0 0.0 6.0 10.6 
0.1 0.0 0.0 0.0 0.0 5.5 9.2 
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41 42 43 SUM 
0.8 0.0 0.0 2.0 
1.5 0.1 0.0 4.3 
5.9 0.2 0.1 14.4 
7.8 0.3 0.2 21.7 
9.8 0.4 0.2 28.4 

11.8 0.5 0.3 35.3 
5.0 0.2 0.3 27.5 
1.6 0.1 0.3 20.7 
1.2 0.1 0.3 18.8 
0.7 0.0 0.3 16.0 

41 42 43 SUM 
0.9 0.0 0.03 2.36 
2.0 0.1 0.05 5.05 
8.2 0.3 0.13 18.3 

10.4 0.4 0.29 26.8 
11.9 0.5 0.32 32.7 
13.5 0.6 0.35 39 

5.9 0.3 0.41 30.2 
1.9 0.1 0.35 ·22.4 
1.4 0.1 0.4 20.3 
0.9 0.1 0.36 17.5 

Table 6.1 (a): Calculated streamflow reduction due to irrigation pumping from the Floridan aquifer, simulated for HUC-12 watersheds 
in lchawaynochaway Creek sub-basin for drought years (cubic feet/sec.) 



G) 
)> 
0 
0 
-->. 

co 
(]1 
co 
-"'" U) 

BASEFLOW REDUCTION IN HUC~12 WATERSHEDS OF SPRING CREEK SUB~ BASIN 
{CFS) 

Current irriaated - ~ ~ -- - --- - -

mar 
apr 
may 
jun 
jul 
aug 
sep 
oct 
nov 
dec 

2 

0.0 

0.0 

0.0 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

4 

0.0 

0.1 

0.4 

0.5 

0.4 

0.3 

0.2 

0.1 

0.1 

0.1 

5 

0" .. 
0.3 
'1.8 

:u 
·t:r 
1,.4 

O.ll 

o.:s 
0 .. 2 

0.2 

(d 
6 

0.0 

0.1 

0.3 

0.3 

0.3 

0.3 

0.2 

0.1 

0.1 

0.1 

ht 
~ ~--·, 

7 8 9 10 11 

0.0 0.3 0.2 0.2 0.0 

0.0 0.6 0.6 0.5 0.0 

0.0 'LO :u 2.1 0.0 

0.0 1.4 3.6 2.6 0.0 

0.0 UJ 2.9 2.1 0.0 

0.0 0.9 2.4 1.S 0.0 

0.0 0.7 ·L5 'L3 0.0 

0.0 0.3 0.6 0.6 0.0 

0.0 0.::1 Q.4 0.5 0.0 

0.0 0.1 0.3 0.3 0.0 

Curren t irri Jated acres+ 'backlog' (drought year 

mar 
apr 
may 
jun 
jul 
aug 
sep 
oct 
nov 
dec 

2 

0.0 

0.0 

0.0 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

4 

0.0 

0.1 

0.5 

0.6 

0.5 

0.4 

0.3 

0.2 

0.2 

0.2 

5 6 

0.2 0.0 

0.4 0.1 

2.0 0.3 

2.4 0.4 

1.9 0.4 
~L5 0.3 
o~ o V 0.2 

0.3 0.2 
i,U 0.2 

0 . .2 0.1 

7 8 9 10 11 

0.0 0.3 0.3 0.2 0.0 

0.0 0.6 0.6 0.5 0.0 

0.0 1:1 3.3 :u 0.0 

0.0 1.4 3.8 2.7 0.0 

0.0 L'l 3.1 2.3 0.0 

0.0 OJl 2.6 2.0 0.0 

0.0 0.7 1.6 '1.4 0.0 

0.0 0.3 0.7 0.7 0.0 

0.0 0.3 0.5 o.s 0~0 

0.0 0.2 0,3 0.:3 0.0 

HUC ··-- ·-
14 15 16 17 18 19 20 21 

0.2 0.1 0.0 0.0 0.2 0.3 0.2 0.7 

0.4 0.3 0.0 0.0 0.4 0.4 0.5 1.6 

1.2 1.1 0.0 0.0 1.6 0.3 1.S 5.1 
'i A 1.4 0.0 0.0 1.2 'i.2 2.6 6;7 

'1.2 'L2 0.0 0.0 1.9 iUl 2.2 5.4 
-1.1 1.'1 0.0 0.0 L7 o.s 2.0 4.8 

0.8 0.6 0.0 0.0 i.5 0.8 i.B 4.0 

0.3 0.2 0.0 0.0 0.!1 0.4 1.0 1.9 

0.2 0.2 0.0 0.0 0.6 0.4 0.!3 1.4 

0.2 0.1 0.0 0.0 0 ., 0.2 0.3 0.8 

HUC~12 

14 15 16 17 18 19 20 21 

0.2 0.1 0.0 0.0 0 ,, 
•"- 0.4 0.2 0.7 

0.4 (} .3 0.0 0.0 (1.5 0.5 0.6 1.7 

1.2 1.1 0.0 0.0 1.7 0.8 z.o 5.3 

1.4 1.4 0.0 0.0 2.3 '1.2 2.7 6.9 

'L2 "1.2 0.0 0.0 2.0 0.9 2.4 5.6 

1.1 '1.1 0.0 0.0 1.9 0.8 2.2 5.1 

0.8 0.7 0.0 0.0 •!,6 0.8 2.0 4.4 

0.3 0.3 0.0 0.0 Ul 0.5 •1.2 2.2 

0.2 0.2 0.0 0.0 0.8 il.ii 0.9 1.7 

0.2 0.1 0.0 0.0 .(),3 0.2 0.4 0.9 
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22 23 24 25 26 27 28 29 30 31 33 34 35 
0.0 0.2 0.0 0.2 0.7 0.0 1.9 0.8 1.7 0.2 0.0 0.1 0.8 

0.0 0.1 0.0 0.5 1.7 0.0 4.4 1.9 3.9 0.5 0.0 0.2 2.0 

0.0 0.0 0.0 2.0 7.7 0.0 21.1 9.3 18.8 2.7 0.2 0.5 . 9.4 
0.0 0.0 0.0 2.4 9.2 0.0 24.6 10.7 21 .3 3.1 0.2 0.9 10.4 

0.0 0.0 0.0 2.0 7.6 0.0 20.2 8.7 17.4 ~t5 0.2 0.6 8.6 

0.0 0.0 0.0 ~ ., 
1, ( 6.5 0.0 17.1 7.3 14.7 2.0 0.1 0.5 7.3 

0.0 0.0 0.0 1.2 4.5 0.0 11.1 4.6 9.4 1.1 0.1 0.3 4.7 

0.0 0.0 0.0 0.5 1.9 0.0 4 .3 1.7 3.1 0.4 0.0 0.1 1.4 

0.0 0.0 0.0 0.4 1.4 0.0 3.1 1.2 2.2 0.3 0.0 0.1 1.0 

0.0 0.0 0.0 0.3 0.9 0.0 2.2 0.9 1.8 0.2 0.0 0.1 0.8 

22 23 24 25 26 27 28 29 30 31 33 34 35 

0.0 0.2 0.0 0.3 0.8 0.0 2.1 1.0 2.0 0.2 0.0 0.1 1.0 

0.0 0.1 0.0 0.6 1.9 0.0 5.0 2.2 4.6 0.5 0.0 0.2 2.3 

0.0 0.0 0.0 2~ 1 8.3 0.0 23.1 10.4 21.2 2;9 0.2 0.6 10.6 

0.0 0.0 0.0 2.6 9.8 0.0 26.6 11.8 23.7 3.3 0.3 1.0 11.7 

0.0 0.0 0.0 2;1 8.3 0.0 22.4 9.9 19.9 2.6 0.2 0.7 9.8 

0.0 0.0 0.0 '1.(3 7.2 0.0 19.1 8.4 16.9 :2: ! 0.2 0.5 8.4 

0.0 0.0 0.0 'l.4 5.1 0.0 12.8 5.5 11.3 1.2 0.1 0.4 5.8 

0.0 0.0 0.0 0.6 2.2 0.0 4.9 1.9 3.6 M 0.0 0.1 1.7 

0.0 0.0 0.0 0.4 1.6 0.0 3.6 1.4 2.6 0.3 0.0 0.1 1.2 

0.0 0.0 0.0 0.3 1.0 0.0 2.5 1.0 2.0 0.3 0.0 0.1 0.9 

Table 6.1 (b): Calculated streamflow reduction due to irrigation pumping from the Floridan aquifer, simulated for HUC-1 2 watersheds 
in Spring Creek sub-basin for drought years (cubic feet/sec.) 

SUM 

9.1 
21.1 
92.1 

108.8 
89.0 
75.8 
51.2 
20.4 
14.9 
10.2 

SUM 
10.4 
23.9 

100.9 
118.2 
98.5 
84.6 
59.0 
23.4 
17.5 
11 .4 
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BASEFLOW REDUCTION IN HUC-12 WATERSHEDS OF LOWER FLINT SUB-BASIN (CFS) 

Current irrigated acres (drought year) 

Jan 
Feb 
Mar 
Apr 
May 
Jun 
Jul 
Aug 
Sep 
Oct 
Nov 
Dec 

1 
0.0 
0.0 
0.1 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

3 5 
0.0 0.0 
0.0 0.4 
0.4 7.4 
0.3 8.8 
0.0 26.4 
0.4 34.6 
0.0 35.4 
0.0 37.0 
0.0 38.7 
0.0 24.4 
0.0 .19.1 
0.0 15.9 

6 8 s 
0.0 0.0 0.7 
0.0 0.0 0.7 
0.0 0.6 3.2 
0.0 1.0 6.2 
0.0 1.5 '!5.1 
0.0 2.9 18.0 
0.0 1.7 '1 8.2 
0.0 1.2 . 18.4 

0.0 1.4 '18.8 

0.0 0.6 'l '!.1 

0.0 0.3 8.3 
0.0 0.3 G.2 

10 11 12 
0.0 0.0 0.0 
0.0 0.0 0.0 
0.0 0.0 0.0 
0.0 0.0 0.0 
0.0 0.0 0.0 
0.0 0.1 0.0 
0.0 0.0 0.0 
0.0 0.0 0.0 
0.0 0.0 0.0 
0.0 0.0 0.0 

. 0.0 0.0 0.0 
0.0 0.0 0.0 

Current irrigated acres + 'backlog' (drought year) 

Jan 
Feb 
Mar 
Apr 
May 
Jun 
Jul 
Aug 
Sep 
Oct 
Nov 
Dec 

1 
0.0 
0.0 
0.1 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

3 
0.0 
0.0 
0.5 
0.3 
0.0 

. 0.4 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

5 6 
0.0 0.0 
0.4 0.0 
7.7 0.0 
9.4 0.0 

28.2 0.0 
37.1 0.0 
38.3 0.0 
40.0 0.0 
41 .8 0.0 
26.9 0.0 
21 .3 0.0 
17.8 0.0 

8 9 10 11 12 
0.0 0.7 0.0 0.0 0.0 
0.0 0.7 0.0 0.0 0.0 
0.6 3.5 0.0 0.0 0.0 
1.1 5.8 0.0 0.0 0.0 

. 1.6 16.7 0.0 0.0 0.0 
3.2 20.2 0.0 0.1 0.0 
1.8 20.6 0.0 0.0 0.0 
1.3 20.'7 0.0 0.0 0.0 
1.4 21.0 0.0 0.0 0.0 
0.6 12.7 0.0 0.0 0.0 
0.4 9.7 0.0 0.1,) 0.0 
0.3 7.1 0.0 0.0 0.0 

HUC-12 
13 15 16 17 20 21 22 23 

0.0 0.0 0.4 0.0 0.0 0.0 0.0 0.0 
0.0 0.0 0.4 0.0 0.0 0.0 0.0 0.0 
0.0 0.0 3.4 0.0 0.0 0.0 0.0 2.1 
0.0 0.0 5.4 0.0 0.0 0.0 0.0 6.5 
0.0 0.0 15.3 0.0 0.0 0.0 0.0 20.0 
0.0 0.0 18.2 0.0 0.0 0.0 0.0 29.6 
0.0 0.0 17.4 0.0 0.0 0.0 0.0 35.9 
0.0 0.0 17.1 0.0 0.0 0.0 0.0 39.3 
0.0 0.0 17.9 0,0 0.0 0.0 0.0 41.4 
0.0 0.0 9.9 0.0 0.0 0.0 0.0 34.8 
0.0 0.0 7.2 0.0 0.0 0.0 0.0 27.2 
0.0 0.0 5.1 0.0 0.0 0.0 0.0 20.8 

HUC-12 
13 15 16 17 20 21 22 23 

0.0 0.0 0.4 0.0 0.0 0.0 0.0 0.0 
0.0 0.0 0.4 0.0 0.0 0.0 0.0 0.0 
0.0 0.0 3.6 0.0 0.0 0.0 0.0 2.2 
0.0 0.0 5.9 0.0 0.0 0.0 0.0 7.0 
0.0 0.0 16.6 0.0 0.0 0.0 0.0 21.5 
0.0 0.0 20.0 0.0 0.0 0.0 0.0 32.0 
0.0 0.0 19.1 0.0 0.0 0.0 0.0 38.8 
0.0 0.0 Hl.8 0.0 0.0 0.0 0.0 42.5 
0.0 0.0 '!9.4 0.0 0.0 0.0 0.0 44.5 
0.0 0.0 1 '1.0 0.0 0.0 0.0 0.0 37.4 
0.0 0.0 8.0 0.0 0.0 0.0 0.0 29.5 
0.0 0.0 5.7 0.0 0.0 0.0 0.0 22.6 
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24 25 26 28 29 31 33 SUM 
0.1 0.0 '1.0 0.0 0.0 0.2 0.6 3.1 
0.1 0.0 1.0 0.0 0.0 0.2 0.7 3.5 
2.7 6.0 2.5 0.0 0.0 2.1 6.4 36.9 
7.1 12.6 4.1 0.0 0.0 4.3 12.9 68.3 

22.8 46.3 13.6 0.0 0.0 16.9 36.3 214.2 
31.0 48.3 13.7 0.0 0.0 17.1 52.0 265.8 
34.7 45.8 12.5 0.0 0.0 15.3 60.5 277.4 
36.3 44.8 11.9 0.0 0.0 '14.3 65.5 285.9 
36.6 41.3 10.4 0.0 0.0 12.1 68.7 287.3 
25.1 13.8 3.4 0.0 0.0 3.0 55.0 181.0 
17.5 10.1 2.8 0.0 0.0 2.3 42.6 137.4 
11.8 6.0 2.0 0.0 0.0 1.4 .32.2 101.7 

24 25 26 28 29 31 33 SUM 
0.1 0.0 "1.0 0.0 0.0 0.2 0.6 3~1 

0.1 0.0 1.0 0.0 0.0 0.2 0.7 3.5 
3.0 6.4 2.6 0.0 . 0.0 2.2 6.8 39.2 
8.0 13.6 4.4 0.0 0.0 4.6 13.8 73.7 

26.4 50.7 14.7 0.0 0.0 18.1 39.2 233.7 
36.3 53.5 15.0 0.0 0.0 18.4 56.7 292.8 
40.0 50.5 13.6 0.0 0.0 16.5 65.9 305.3 
41.3 48.7 12.8 0.0 0.0 15.3 71.1 312.6 
40.5 44.0 11.0 0.0 0.0 12.8 73.9 310.3 
27.7 15.1 3.6 0.0 0.0 3.2 59.4 197.7 
19.3 11 .0 2.9 0;0 0.0 2.4 46.1 150.6 
13.1 6.6 2.1 0.0 0.0 1.6 35.1 112.1 

Table 6.1 (c): Calculated streamflow reduction due to irrigation pumping from the Floridan aquifer, simulated for HUC-12 watersheds 
in Lower Flint River sub-basin for drought years (cubic feet/sec.) · 
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Table 6.2 (a)-(f) shows calculated reductions in streamflow caused by reduced ground-water 

discharge to HUC-8 sub-basins. The table columns show, from left to right, the total 

calculated streamflow reduction for the entire sub-basin; the reduction for the part of the sub

basin upstream from the referenced gauge; the calculated reduction that would result if the 

permit backlog were issued; the calculated reduction that would result if the backlog were 

issued and irrigation volume were increased by 25%; and the observed average monthly 

streamflow at the referenced gauge. 

Table 6.2 (a): Streamflow reduction due to irrigation pumping from the Floridan aquifer, 
simulated at Milford gauge on Ichawaynochaway Creek for drought years (cubic feet/sec.) 

current acres I backlog I 1.25 x backlog 

Month 
sub-basin 

Simulated flow reduction at Mi lford (cfs) 
Observed 

(current acres) (2000) 

March 2 0.2 0.2 0.3 495 
Apr 4 0.3 0.4 0.5 379 
May 15 0.9 1.3 1.6 124 
Jun 23 1.6 2.1 2.7 42 
Jul 31 1.9 2.3 2.9 103 

Aug 38 2.2 2.6 3.2 87 
Sep 30 1.7 2.1 2.6 182 
Oct 23 1.0 1.2 1.6 138 
Nov 20 1.1 1.4 1.7 296 
Dec 17 0.9 1.1 1.4 388 

GA00185845 
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Table 6.2 (b): Streamflow reduction due to irrigation pumping from the Floridan aquifer, 
simulated at the Milford gauge on Ichawaynochaway Creek for normal years (cubic feet/sec.) 

current acres backlog 1.25 x backlog 

Whole sub-
Observed 

Month basin (current Simulated flow reduction at Milford (cfs) 
(1958) 

acres) 

March 1 0.1 0.1 0.1 1897 
Apr 3 0.2 0.2 0.3 1698 
May 9 0.6 0.8 1.0 658 
Jun 14 1.0 1.2 1.5 516 
Jul 19 1.2 1.5 1.9 575 

Aug 21 1.2 1.5 1.9 430 
Sep 21 0.9 1.2 1.5 299 
Oct 13 0.6 0.8 0.9 298 
Nov 11 0.6 0.8 1.0 327 
Dec 9 0.5 0.6 0.8 472 

Table 6.2 (c): Streamflow reduction due to irrigation pumping from the Floridanaquifer, 
simulated at the Iron City gauge on Spring Creek for drought years (cubic feet/sec.) 

current acres backlog 1.25 x backlog 

Whole sub-
Observed Month basin (current Simulated flow reduction at Iron City (cfs) 

acres) (2000) 

March 9 3.5 3.8 4.8 262 
Apr 20 8.1 8.8 11.0 164 
May 93 30.9 32.9 41.1 25 
Jun 109 38.5 40.9 51.1 2 
Jul 88 31.4 33.7 42.1 1 
Aug 76 27.3 29.5 36.9 .13 
Sep 48 19.9 21.9 27.4 .08 

Oct 17 9.3 10.5 13.2 1 
Nov 11 7.0 8.3 10.3 10 

Dec 11 4.2 . 4.7 5.9 61 

GA00185846 



Table 6.2 (d): Streamflow reduction due to irrigation pumping from the Floridan aquifer, 
simulated at the Iron City gauge on Spring Creek for normal years (cubic feet/sec.) 

current acres backlog 1.25 x backlog 

Whole sub-
Observed 

Month basin (current Simulated flow reduction at Iron City (cfs) 
(1958) 

acres) 
March 4 1.7 1.8 2.3 1625 

Apr 15 6.1 6.5 8.1 1505 
May 53 19.7 20.8 26.0 599 
Jun 58 23.1 24.6 . 30.7 458 
Jul . 56 20.8 22.6 28.3 486 

Aug 47 17.8 19.6 24.5 396 
Sep 47 11.0 12.3 15.4 166 
Oct 10 3.9 4.4 5.5 114 
Nov 5 2.3 2.4 3.0 85 
Dec 5 2.1 2.2 2.7 96 
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Table 6.2 (e): Streamflow reduction due to irrigation pumping from the Floridan aquifer, 
simulated at the Bainbridge gauge of the lower Flint River for drought years (cubic feet/sec.) 

current acres backlog 1.25 x backlog 

Whole sub-
Observed Month basin (current Simulated flow reduction at Bainbridge (cfs) 

(1954)* 
acres) 

March 59 39 42 52 8714 
Apr 90 73 79 98 7903 
May 236 229 252 315 5293 
Jun 288 287 320 399 3739 
Jul 299 306 338 422 3337 
Aug 308 321 352 440 3052 
Sep 309 315 341 426 2409 
Oct . 203 202 220 275 2213 
Nov 159 156 171 214 2424 
Dec 124 118 130 162 3627 . 

* 1954 was used as a drought year because Bainbridge gauge data is unavailable for 
1999-2000. . 

GA00185847 
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Table 6.2 (f): Streamflow reduction due to irrigation pumping from the Floridan aquifer, 
simulated at the Bainbridge gauge of the lower Flint River for normal years (cubic feet/sec.) 

current acres backlog 1.25 x backlog 

Whole sub- Observed 
Month basin (current Simulated flow reduction at Bainbridge (cfs) 

(1958) 
acres) 

March 37 16 17 22 21970 
Apr 51 32 35 44 19440 
May 112 98 110 137 10090 
Jun 150 140 156 195 7650 
Jul 191 186 207 258 9262 
Aug 201 199 220 275 6871 
Sep 160 153 169 212 3873 
Oct 115 105 116 145 3920 
Nov 80 69 76 95 4094 
Dec 64 51 56 70 5003 

Several observations can be made: 1) in all three sub-basins, the simulated streamflow 

reduction increased with added acreage (i.e. the application backlog) and increased irrigation 

volume; 2) the proportionately greatest increases in streamflow reduction, compared to 

observed flows, occurred in Spring Creek, where the simulated streamflow reduction caused 

by aquifer withdrawals represents the highest proportion of observed flow. Indeed, in 

drought years the simulated reduction is actually greater than the observed flows during a 

drought year. This happened only in Spring Creek; 3) simulated reductions for the entire 

Ichawaynochaway sub-basin are substantially higher than those calculated for the Milford 

gauge. This is because much of the sub-basin above the Milford gauge is outside of Subarea 

4, and Floridan aquifer withdrawals would have the greatest effect on streamflow 

downstream of the Milford gauge. A similar relationship is true for Spring Creek below the 

Iron City gauge, although not to the same degree as in Ichawaynochaway suQ-basin. It is 

important to note that these figures do not include surface-water withdrawals, which for 

Ichawaynochaway sub-basin would have a significant impact on the total reduction to 

streamflow caused by all withdrawals. 

GA00185848 
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Figures 0.2-0.5 indicate that, within the larger sub-basins, HUC-12 watersheds with closer 

hydrologic connections to the Floridan aquifer and larger volumes of groundwater 

withdrawals experience greater decreases in baseflow to streams. Some stream reaches are 

not in hydrologic connection with the Floridan aquifer, and thus experience little or no 

baseflow reduction from nearby irrigation withdrawals. Comparing Figures 0.2-0.5 with 

Tables 6.1 (a) -(c) and 6.2 (a) -(f), it is evident that only a few HUC-12 watersheds can 

account for much or most of the decreased streamflow in a HUC-8 sub-basin. For example, 

more than 71% of the total baseflow reduction in Ichawaynochaway Creek during August of 

a drought year, irrigating existing acreage, is caused by groundwater withdrawals in only two 

HUC-12 watersheds (40 and 41) . 

In all three sub-basins, HUC-12 watersheds could be grouped into three categories based on 

the amount of decreased baseflow caused by Floridan aquifer withdrawals in each. The 

watersheds are color coded based on these categories in Figures 0.2-0.5 and Tables 6.1 (a) -

(c). Green-colored watersheds, referred to as "Conservation Use Areas: are those in which 

baseflow reduction is less than 1 cfs during drought years. These streams either have a week 

hydrologic connection with the Floridan aquifer, have a low amount of irrigation withdrawals 

fi·om the Floridan, or both. Watersheds with intermediate levels of reduced baseflow are 

colored yellow, and referred to as "Restricted Use Areas". These watersheds may have large 

volumes of withdrawals from the Floridan aquifer, but the degree of hydrologic connection 

with the aquifer is greater than in the Conservation Use Areas. Those watersheds with the 

highest amount of reduced baseflow are colored pink, and referred to as "Capacity Use 

Areas". These watersheds experience the largest volume of baseflow reduction due to a 

close connection between streams and the Floridan aquifer, and the largest volume of 

irrigation withdrawals. In most cases, these categories reflect a natural grouping in the 

calculated volumes of decreased baseflow. There is typically very little gradation between 

categories. Most Capacity Use Areas individually account for more than 10% of total 

baseflow reduction in a sub-basin, and together they may account for more than 50% of total 

baseflow reduction in a HUC-8 sub-basin. 
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6.1.5 Ground-water flow directions 

Under pre-development or wet-season conditions, ground-water flow is generally towards the 

Flint River and its major tributaries (Clarke, 1987; Mosner, 2002). This may change locally 

·as heads in the aquifer decline during the year. Figure 6.4 shows the modeled potentiometric 

surface of the Floridan aquifer and Figure 6.5 shows flow directions for the 

Ichawaynochaway Creek sub-basin, which are generally perpendicular to the potentiometric 

contours, superimposed on the potentiometric map. (Flow direction maps for other sub

basins of the lower FRB are found in Appendix II). Widely spaced potentiometric contours 

on Figure 6.4 indicate high aquifer transmissivity, whereas contours that are more closely 

spaced indicate lower transmissivity. Where contours are deflected upstream, such as along 

the Flint River and in the lower reaches of Ichawaynochaway, Pachitla, Kinchafoonee, and 

Spring Creeks, ground-water discharges to that stream. Where contours are not deflected by 

streams, such as in the upper reaches of Spring Creek, those streams are not in direct 

hydraulic connection with the Floridan aquifer. 

Figure 6.4 indicates that, from the northern model boundary, ground-water flow is to the 

south and southeast towards the Flint River and its tributaries. East of the Flint River, 

ground-water flow is almost parallel to the Flint River except close to it, where it diverges 

abruptly towards the river. The color ofthe modeled stream segment indicates the ground

water flow rate, such that pink and red hues indicate high flow rates, and blue indicates lower 

rates. As can be seen along the Flint River, ground-water discharges along its length from 

Lake Chehaw to Lake Seminole. Significant volumes of ground-water are discharged into 

Sprihg Creek south of Iron City, as well as to sections of Ichawaynochaway Creek, Pachitla 

Creek, Kinchafoonee Creek, and Muckalee Creek. The volume of ground-water received by 

these stream segments changes throughout the year. In the summer when stream and aquifer 

levels are dropping and irrigation pumpage is typically high, ground-water discharges may 

decrease such that some stream segments become losing reaches (Jones and Torak, in 

review) and streamflow may be lost to the aquifer. 
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Although ground-water generally flows towards the Flint and its tributaries, the ground-water 

flow lines shown in Figure 6.5 reveal local complexities to the direction of ground-water 

flow caused by local changes in pumping, aquifer properties, topography, and the presence of 

streams. Also, the ground-water flow lines indicate that the impact of a well may not occur 

along the stream reach nearest the well; rather, the impact (as reduced flow) may occur miles 

downstream from the welL In areas where ground-water flows into streams at a high angle to 

the stream channel, the impact of a ground-water well near that stream segment may have a 

more direct impact due to decreased base flow. An example of this would be a pumping well 

within several miles of Ichawaynochaway Creek ('A', Fig. 6.5). Thus, the impact of 

pumping wells on base flow is not the same throughout Subarea 4. Wells close to streams 

segments that have a high degree of connectedness to the aquifer will have a volumetrically 

greater and more rapid impact on base flow than wells that are farther away from streams 

(e.g. 'B', Fig. 6.5), especially those streams with a poor connection to the Floridan aquifer. 

6.2 Surface-water models 

6.2.1 Description ofModel Scenarios 

The challenge faced in developing a management plan for water use in the lower FRB 

requires that likely future scenarios of agricultural water use be tested for their effects on 

streamflow. The tool to be used to test these scenarios is a combination of the USGS 

MOD FE ground-water model, and the calibrated HSPF surface-water models. 

Estimated current acreages irrigated from surface-water and ground-water sources in the 

Flint sub-basins are shown in Table 6.3. Among the three sub-basins being modeled, the 

lower Flint has the most irrigated land (about 170,000 acres), 98% of which are irrigated 

from the Upper Floridan aquifer. Spring Creek has about 139,000 irrigated acres, 92% from 

ground-water, and Ichawaynochaway Creek has 100,000 acres, with 66% irrigated from 

surface-water sources. Current application rates in inches per month are given for typical 
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rainfall and drought years, by sub-basin, and for ground-water, surface-water, and well-to

pond sources in Table 1.3-2 (Hook et al, 2005). 

well to pond 
gw acres using surface-water ~ell to pond acres using 

sub-basin Upper Floridan acres irr acres Upper Floridan 

Lower Flint 166187 3941 198 182 
lchawaynochaway Ck. 33474 65938 1344 402 
Spring Creek 128011 10213 1531 1126 

Kinchafoonee-
Muckalee 12714 44223 951 355 
Middle Flint 25533 36147 2756 1331 
Total Flint 365919 160461 6781 3396 

(a) 

well to pond 
gw acres using surface-water well to pond acres using 

basin Upper Floridan irr acres acres Upper Floridan 
Lower Flint 18506 1308 
lchawaynochaway Ck. 6477 10040 
S)Jring_ Creek 14197 2708 350 200 

Kinchafoonee-
Muckalee 5138 7732 
Middle Flint 19949 8701 785 128 
lrotat Flint 64267 30489 1135 328 

(b) 

Table 6.3 (a): Estimated current irrigated acres in FRB, obtained from NESPAL/EPD permit 
mapping; (b) Proposed new irrigated acres associated with permit applicatior~: "backlog" 

Tables 6.3(a) and (b) are the basis for the Current Irrigation Scenario. Other scenarios 

modeled include the Backlog Scenario, which accounts for the option of approving all of the 

permit applications received by EPD during the permit moratorium (i.e. the "backlog"). This 

is equivalent to an increase of about 18% in irrigated acreage. A further increase in water use 

is represented by increasing the application rates shown in Table 3-2 for the Backlog 

Scenario by 25%, for example as a result of an extensive Crop Mix Scenario change. 

Finally, in case the evaluations of model results show that the Current Scenario over-
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allocates the water supply under drought conditions, Cutback Scenarios of 80%, 70%, and 

60% of current water use rates are also modeled. 

6.2.2 Model Results 

The USGS MODFE model was used to compute the estimated monthly reduction in 

streamflow rates in each of the modeled sub-basins for each scenario in both drought and 

normal rainfall years. Tables 6.2 (a-f) provide comparison of the streamflow reductions at 

key gauges: Milford on Ichawaynochaway Creek, Iron City on Spring Creek, and Bainbridge 

in the lower Flint, for the Current, Backlog, and 1.25x.Backlog scenarios in the growing 

season months of a drought year. The computed daily flow reductions obtained from 

MODFE are subtracted from the corresponding daily flow rates in the HSPF models to yield 

the estimated streamflow rates for each scenario at each model node. 

Figure 6.5 (and Figure !.3-1) compares the computed flow exceedance curves for the Current, 

Backlog, and 1.25 X Backlog scenarios at Milford on Ichawaynochaway Creek. The flow 

rate exceeded 95% of the time can be seen to decrease from about 120 cfs for the Current 

Scenario to 110 cfs for the Backlog Scenario and 95 cfs for the 1.25 X Backlog Scenario. At 

Spring Creek near Iron City, the flow rate exceeded 95% of the time can be seen to decrease 

from about 25 cfs for the Current Scenario to about 20 cfs for the Backlog Scenario and to 

about 10 cfs for the 1.25 x Backlog Scenario (Fig. 6.6). At Flint River at Bainbridge, the 

flow rate exceeded 95% of the time is about 2280 cfs for the Current Scenario; it is reduced 

to about 2250 cfs for the Backlog Scenario, and further reduced to about 2200 cfs for the 

1.25 x Backlog Scenario (Fig. 6.6). These effects include the computed ground-water 

reductions described in Section 3 .2.1 from the MOD FE model. 
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Another view of the modeled effect on streamflow can be illustrated by looking at daily flow 

computed for specific years at the same model nodes. Using the same years chosen to 

illustrate the model calibration results in section 1.2. 1.1 (drought, wet, and normal year), 

Figures IJ-4 thru 1.3-12 present these comparisons for the same three selected scenarios. It 

can be seen that the most significant difference in simulated streamflow occurs in drought 

years. For example, the lowest flow rate at Ichawaynochaway Creek near Milford, given the 

1955 meteorology (Fig. 6.7 and Fig. 1.3-4), is about 60 cfs under the Current Irrigation 

Scenario. The flow rate is reduced to less than 40 cfs under the Backlog Irrigation Scenario, 

and to less than 20 cfs under the 1.25 x Backlog Scenario." 
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Figure 6.8: Sample hydrograph of simulated flow rates for current, backlog, and 1.25 X 
backlog scenarios 

6.3 Scenario Impact Evaluation 

6.3.1 Discussion ofln stream Flow Impact Criteria 
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Having computed streamflow resulting from several possible future irrigation scenarios, 

results were compared to two sets of criteria: 1) low flow criteria that would be protective of 

endangered aquatic species; and 2) the effect on streamflow protective of water quality 

standards. 

6.3.2 Aquatic Habitat Protection Streamflow Criteria 

As part of the federal agency preparation for review of negotiated ACT and ACF basins 

Water Allocation Formulas, the USFWS and U. S. Environmental Protection Agency 

· (USEP A) developed a set of draft guidelines for protection of the basins' riverine 

ecosystems. The guidelines were intended for evaluation under the USFWS's Endangered . 

Species Act authority and EPA's Clean Water Act authority. The guidelines were not 

intended to be exclusive, but it was stated that an allocation formula that did not comply with 

the guidelines would require a more detailed review by both agencies. It was felt that the 

guidelines would protect both the present structure and function of the riverine ecosystems as 

well as endangered species (USFWS and USEPA, October 25, 1999). 

The selected guidelines were developed for unregulated streams and consisted of the 

Monthly 1-day Flow Minima (U1) and the Annual Low-Flow Duration (U2) (USFWS and 

USEPA, October 25, 1999). Specifically, these were defined as: 

Monthly 1-day minima ("U1") 

These criteria are derived from the complete daily discharge record for the stream. From 

this record, the lowest 1-day minimum flow for each month of the year in all years is 

identified. From the complete record of all 1-day minimum flows for a particular month, the 

lowest 251
h percentile and median of these values are calculated. For each future month, the 

1-day minimum flow guideline is to: 

a. Exceed the lowest 1-day minimum in all years. 
b. Exceed the 25th percentile in 3 out of 4 years. 
c. Exceed the median in half of the years. 
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Annual low-flow duration ("U2") 

These criteria are also derived from the complete daily discharge record for the stream. 

From this, the average annual discharge (AAD) for each calendar year is calculated, and 

then these yearly averages are themselves averaged. The number of days per year for all 

calendar years during which daily discharge is less than 25 percent of the AAD is then 

calculated. The maximum number of days per year for all calendar years in which discharge 

is less than 25% AAD, the 75th percentile of the number of days per year in which discharge 

is less than 25% AAD, and median of the number of days are computed. For each year the 

guideline is: 

a. Do not exceed the maximum number of days in all years. 
b. Do not exceed the 75th percentile in 3 out of 4 years. 
c. Do not exceed the median in half the years. 

6.3.3 Water Quality Guidelines 

Potential impacts to water quality are also important to the evaluation of scenario model 

results in the Flint Basin. Georgia EPD develops waste load allocations and associated 

National Pollutant Discharge Elimination System (NPDES) permit limits for municipal and 

industrial surface-water discharges that protect the State in-stream dissolved oxygen 

concentration water quality standards and other in-stream criteria. NPDES permits are 

developed to protect water quality standards using a minimum streamflow equal to the 7Q10. 

The 7Ql0 is the minimum 7-day average streamflow having a 10% chance of occurrence in 

any year, or a theoretical recurrence interval of 10 years. Changes to surface-water hydrology 

that cause streamflow to be less than the 7Q10 streamflow used to determine the NPDES 

limits could adversely affect a stream's ability to meet the dissolved oxygen water quality 

standard and other criteria during critical low streamflow conditions. Reduced 7Q 10 

streamflow may require that the waste allocation loading, which determines the 1\TPDES 

permit limits, may need to be decreased to prevent the standards from being violated. 
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A review of historic streamflow data and NPDES permit conditions, as well as computation 

of the 7Q10 flow rates for various time periods, indicates that the 7Q10 used by EPD to set 

current permit discharge limits in southwest Georgia was based on pre-1970 historic flow 

data. The computed 7Q10 for this period is 2500 cfs for the Flint River at Bainbridge, 140 

cfs for Ichawaynochaway Creek near Milford, and 15 cfs for Spring Creek near Iron City. 

6.3 .4 Computation of Criteria 

For the purposes of this Plan, streamflow criteria are calculated at three representative gauge 

locations, Ichawaynochaway Creek at Milfor~, Spring Creek near Iron City, and the Flint 

River at Bainbridge. The first two of these (Figures 12.-1 and I2.-11) are locations with long

term USGS gauging stations spanning the periods before and after significant irrigation. The 

Bainbridge gauge is located in the headwaters of Lake Seminole and has very little gauge 

data since 1970; therefore, the historical data does not represent pre-irrigation conditions. 

The Newton and Albany gauges are the only other stations with long periods of record; these 

gauges are located further upstream in the HSPF -modeled lower Flint sub-basin and therefore 

do not fully include all the rainfall-driven modeled conditions in the sub-basin as completely 

as the Bainbridge gauge. 

6.3.5 Evaluation ofln-Stream Flow Criteria 

Table 1.4-1 presents the in-stream flow criteria guidelines computed for each of the gauge 

locations based on the entire period of record. 

The effects on Ul and U2 streamflow guidelines can be computed for the future irrigation 

scenarios described in Section 3.0. In these model runs, assumed irrigation distribution 

patterns and application rates for each scenario are modeled for the 54-year hydrologic 

pattern observed for the period from 1950-2003. The irrigation acreage is not changed from 

year to year (see Table 6.3) and the application rates change only according to whether a 

particular year was a drought or not (Table 13-2). 
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Ichawavnochaway Creek at Milford. 

Table 6.4 (and Tables 14.2 and 14.3) shows how the modeled scenario streamflow perform 

with respect to the USFWS in-stream flow guidelines. The monthly 1-day minimum flow 

rates computed for the future scenarios should never be less than the monthly minimum Ul 

criteria. Observed gauge flow rates meet this criterion, (all "O's"), but modeled flows do not 

meet the criterion as many as five times (Table VV) for the scenarios with the highest level 

of irrigation use; that is, the Backlog and 1.25xBacklog Scenarios, and in late summer 

months. Reducing irrigation by 20% from the Current Scenario would reduce the number of 

times the criteria are not met to two in September. In other words, modeled future scenarios 

of increased irrigation would cause the 1-day flow minimum to be exceeded more often. 

Reducing irrigation by at least 20% would not eliminate the exceedance, but would reduce 

the number of times more than if irrigation were increased above current levels. 

For the UlB guideline (Table 6.4), the criterion should not be exceeded more than 1 in every 

4 years, or 25% of the time. This does occur with the observed data for the period from 

1953-2003, but only by a very small margin. However, as with the 1-day minimum criterion, 

it happens more often for the Backlog Scenarios and in August and September. The UlC 

guideline should not be exceeded more than 50% of the time (1 in 2 years), but this does 

occur in late summer for those scenarios of increased irrigation and for existing irrigation 

over the next 50 years. 

The differences between scenario Ul variances can be seen for selected years (1980's) in 

Figure 1.4-1, which shows the modeled minimum 1-day flow rates during the month of 

August vs. the minimum (UlA), 25% (UlB), and 50% (UlC) criteria. UlA is not met in 

1986 with the Current and Backlog Scenarios, but is met in all other years and scenarios. 

Variances occur for the UlB guideline in 1981 and 1986 (all scenarios) and in 1985 and 1988 

for some scenarios, but a 25% variance rate is acceptable for UlB. Only 1980, 1982, 1984, 

and 1989 have no UlC variances, though a 50% variance rate is acceptable. 
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Lowest monthly 1-day minimum flow{U1-A) 

Number. of years that flow was below the monthly criteria- should not exceed zero) 

Apr May Jun Jul Aug Sep 

Criteria (cfs) 175 43 12 21 6 10 

Observed 1939-1975 0 0 0 0 0 0 

Observed 1953-2003 0 0 0 0 0 0 

No irr 1953-2003 1 0 0 0 0 0 

Calibrated 1953-2003 1 0 0 0 1 2 
0.6 x Current irrigation 1 0 0 0 0 0 

0,7 x Current irrigation 1 0 0 0 0 1 . 
0.8 x Current irrigation 1 0 0 0 1 2 
Current irr. over 50 yrs 1 0 0 2 3 4 
Backlog 1 0 1 2 3 5 
1.25 x Backlog 1 0 1 3 4 5 

25 percentile of monthly 1-day minimum flows (U1-B) 

Percent of years with that flow was below monthly criteria- should not exceed 25%) 
Apr May Jun Jul Aug Sep 

Criteria (cfs) 342 228 162 153 139 148 
Observed 1939-1975 23.1% 15.4% 15.4% 7.7% 3.8% 15.4% 
Observed 1953-2003 21 .6% 23.5% 25.5% 23.5% 25.5% 24.0% 
No irr 1953-2003 19.6% 11 .8% 7.8% 9.8% 7.8% 12.0% 

Calibrated 1953-2003 19.6% 15.7% 13.7% 11 .8% 11.8% 16.0% 

0.6 x Current irrigation 19.6% 15.7% 19.6% 13.7% 15.7% 22.0% 
0.7 x Current irrigation 19.6% 15.7% 19.6% 13.7% 17.6% 22.0% 
0.8 x Current irrigation 19.6% 15.7% 19.6% 15.7% 17.6% 26.0% 
Current irr. over 50 yrs 19.6% 19.6% 19.6% 15.7% 27.5% 28.0% 
Backlog 21 .6% 21.6% 19.6% 23.5% 27.5% 32.0% 
1.25 x Backlog 21 .6% 23 .5% 25.5% 29.4% 35.3% 32.0% 
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Median of monthly 1-day minimum flows (U1-C) 
Percent of years that flow was below the monthly criteria- should not exceed 50%) 

A!Jr May_ Jun Jul Aug Sep 

Criteria (cfs) 473 308 228 227 223 197 

Observed 1939-1975 '46.2% 38.5% 34.6% 38.5% 34.6% 38.5% 

Observed 1953-2003 39.2% 51 .0% 43.1% 49.0% 52.9% 50.0% 

No irr 1953-2003 37.3% 27.5% 23 .5% 23.5% 29.4% 22 .0% 

Calibrated 1953-2003 39.2% 33.3% 29.4% 31.4% 37.3% 38.0% 

0.6 x Current irrigation 39.2% 33.3% 31.4% 31.4% 43.1% 36.0% 

0.7 x Current irrigation 39.2% 37.3% 33.3% 31.4% 45.1% 42.0% 

0.8 x Current irrigation 39.2% 41 .2% 33.3% 35.3% 45.1% 50.0% 

Current irr. over 50 yrs 45.1 % 45.1% 37.3% 43.1% 52.9% 56.0% 
Backlog 45.1% 49.0% 43.1% 49.0% 60.8% 58.0% 

1.25 x Backlog 45.1% 51.0% 43.1% 51.0% 64.7% 60.0% 

Table 6.4: U1 guideline effects for Ichawaynochaway Creek near Milford: Monthly 1-day 
Minima Criteria- Variances Criteria are from full period of record 
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Table 6.4 shows the results of comparisons of the duration of U2 computed scenario flows 

below 25% of the annual average for Ichawaynochaway Creek. The allowable number of 

years in which the maximum duration is exceeded is zero; however, this is exceeded in all 

model runs. The U2B criterionis not to be exceeded more than 25% of the time, or 1 in 4 

years, but this is exceeded in several scenarios simulating current irrigation and expanded 

irrigation. The U2C criterion, based on the median number of years in which flow is less 

than 25% annual average discharge is not exceeded in the modeled scenarios. Recalling that 

these scenarios project identical climatic patterns from the past 54 years into the future, 

Ichawaynochaway Creek would not meet the U2 criteria only in the worst drought years of 

the past 54 years. Specifically, in future years with conditions like those of 1954, 1955, 

1968, 1986, 1999, and 1990, Ichawaynochaway Creek would likely not meet the U2 criteria. 

The likelihood of this increases if the backlogged permits are issued, and if the volume of 

irrigation increases over current levels. 
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Annual Low Flow Duration (U2) Statistics 

25% Annual Average Discharge 171 cfs 

Maximum 1 in 4 yrs 1 in 2 yrs 

Criteria: Annual Low Flow Duration 
days) 168 28 0 

Allowable years of variance 0 <25% <50% 

Observed 1939-1975 0 8.0% 18.0% 

Observed 1953-2002 0 28.0% 48.0% 

No irr 1953-2002 1 14.0% 28.0% 

Calibrated 1953-2003 2 22.0% 34.0% 

0.6 x Current irrigation 5 22.0% 34.0% 

0.7 x Current irrigation 5 24.0% 34.0% 

0.8 x Current irrigation 6 28.0% 34.0% 

Current irr. over 50 yrs 6 28.0% 42.0% 

Backlog 6 32.0% 48.0% 

1.25 x Backlog 6 36.0% 50.0% 

Table 6.5: guideline effects for Ichawaynochaway Creek near Milford: Annual Low Flow 
Duration Variances Criteria are from full period .ofrecord 

129 

In summary, simulations of future irrigation scenarios indicate that Ichawaynochaway Creek 

will not meet the U 1 and U2 USFWS in-stream flow criteria in late summer of drought years. 

Furthermore, if more permits are issued, or if irrigation volumes increase over current levels, 

the violation of the criteria will become more frequent. A 20% reduction in irrigation below 

current levels during drought years would cause the creek to meet the in-stream criteria 

virtually all the time (Table 5-4). If irrigation is increased over existing levels, a greater 

reduction in irrigation will be required in drought years to meet the Ul flow criteria. 

Spring Creek 

Tables 6.6 and 1.4-4 summarize USFWS in-stream flow guideline results for Spring Creek. 

Spring Creek model results indicate that the criteria fail at very high rates, except in August 

and September (UlA), but including scenarios in April and May with no irrigation and 

scenarios with drastic cutbacks in irrigation. This contrasts with the U2A low-flow duration 
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criteria in which there are no violations of the criteria. These highly unlikely results suggest 

that the USFWS in-stream flow guidelines cannot be applied to Spring Creek. This may be 

the result of Spring Creek's tendency to reach low flows early in the year; the karstic nature 

of the sub-basin, such that surface-water flows do not operate independently of ground

water; or the extreme low flows that occurred after 1976 skewing the streamflow statistics 

towards an unworkable standard. If the USFWS criteria cannot be used to develop a 

management strategy for Spring Creek, then other criteria must be used or it must be 

assumed that a management strategy that would protect in-stream flows and riverine habitat 

for other sub-basins of the FRB would have a beneficial effect on Spring Creek. 
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Lowest monthly 1-day Minimum flow (U1-A) 
(Number of years that flow was below the monthly criteria- should not exceed zero) 

Apr May Jun Jul Aug Sep 

Criteria (cfs) 51 .30 3.51 0.81 0.16 0.00 0.00 

Observed 1937-1971 0 0 0 0 0 0 
Observed 1953-2003 0 0 0 0 0 0 

No irr 1953-2002 2 0 0 0 0 0 
Calibrated 1953-2003 3 3 4 5 0 0 

0.6 x Current irrigation 4 3 8 7 0 0 
0.7 x Current irrigation 6 4 9 7 0 0 

0.8 x Current irrigation 6 4 11 8 0 0 

Current irr. over 50 yrs 7 5 14 11 0 0 

Current irr. over 50 yrs(updated) 7 4 14 8 0 0 

Backlog 7 7 16 11 0 0 

1.25 x Backlog 7 11 17 12 0 0 

25 percentile of monthly 1-day minimum flows (U1cB) 

Percent of years that flow was below monthly criteria- should not exceed 25%) 
Apr May Jun Jul Aug Sep 

Criteria (cfs) 197.1 87.8 48:2 45.9 36.7 . 32.4 
Observed 1937~1971 11.8% 6.1% 2.9% 5.9% 11.8% 11.8% 

Observed 1953-2003 26.2% 26.8% 29.3% 31.0% 33.3% 29.3% 
No irr 1953-2002 33.3% 45.1% 29.4% 25.5% 13.7% 16.0% 

Calibrated 1953-2003 33.3% 51.0% 33.3% 35.3% 27.5% 18.0% 
0.6 x Current irrigation 33.3% 56.9% . 47.1% 41.2% 31.4% 22.0% 
0.7 x Current irrigation 33.3% 56.9% 49.0% 43.1% 31.4% 22.0% 
0.8 x Current irrigation 33.3% 58.8% 51.0% 43.1% 33.3% 30.0% 
Current irr. over 50 yrs 33.3% 60.8% · 52.9% 47.1% 39.2% 38.0% 
Current irr. over 50 yrs(updated) 33.3% 58.8% 52.9% 45.1% 37.3% 36.0% 
Backlog 33.3% 60.8% 56.9% 49.0% 41.2% 38.0% 

1.25 x Backlog 33.3% 60.8% 58.8% 54.9% 47.1% 44.0% 
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Median of monthly 1-day minimum flows (U1-C) 

Percent of years that flow was below the monthly criteria- should not exceed 50%) 

Apr May Jun Jul Aug Sep 

Criteria ( cfs) 299.7 122.4 90 92.7 79.2 58.95 

Observed 1937-1971 26.5% 15.2% 20:6% 23.5% 20.6% 23.5% 

Observed 1953-2003 50. 0% 56.1% 53.7% 57.1% 52.4% 56.1% 

No irr 1953-2002 52.9% 58.8% 56.9% 52.9% 45.1% 38.0% 

Calibrated 1953-2003 52.9% 64.7% 60.8% 58.8% 51.0% 50.0% 

0.6 x Current irrigation 52.9% 62.7% 70.6% 58.8% 54.9% 58.0% 
0.7 x Current irrigation 52.9% 62.7% 70.6% 58.8% 54.9% 58.0% 
0.8 x Current irrigation 52.9% 64.7% 72.5% 60.8% 56.9% 58.0% 
Current irr. over 50 yrs 52.9% 66.7% 74.5% 64.7% 58.8% 62.0% 
Current irr. over 50 yrs(updated) 52.9% 64.7% 72.5% 62.7% 58.8% 62.0% 

Backlog 52.9% 68.6% 74.5% 64.7% 60.8% 62.0% 

1.25 x Backlog 54.9% 74.5% 74.5% 70.6% 62.7% 70.0% 

Table 6.6: Ul guideline effects for Spring Creek near Iron City: Monthly 1-day Minima 
Criteria - Variances Criteria are from entire period of record 

Lower Flint River 

132 

The lower Flint River model results show very few examples of the criteria not being met 

(and Tables 6.7 and I.4-6). Even projecting climatic patterns of the past 50 years into the 

future, the criteria are met except for scenarios of increased irrigation in July. However, as 

with Ichawaynochaway Creek, the flow criteria results indicate that if more irrigation occurs 

in the lower Flint River sub-basin, irrigation will have to be reduced in drought years for the 

flow criteria to be met. 

Lowest monthly 1-day minimum flow (U1-A) 

lrNumber. of years that flow was below the monthly criteria- should not exceed zero) 
Apr May Jun Jul Aug Sep 

Criteria (cfs) 3077 1463 1151 1165 988 1003 
No irr 1953-2003 0 0 0 0 0 0 
Calibrated 1953-2003 0 0 0 0 0 0 
0.6 x Current irrigation 0 0 0 0 0 0 
0.7 x Current irrigation 0 0 0 0 0 0 
0.8 x Current irrigation 0 0 0 0 0 0 
Current irr. over 50 yrs 0 0 1 1 0 0 
Backlog 0 0 1 2 0 1 
1.25 x Backlog 0 0 1 2 1 1 
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25 percentile of monthly 
1-day minimum flows 
U1-B) 

Percent of years with that flow was below monthly criteria- should not exceed 25%) 

Apr May Jun Jul Aug Sep 

Criteria (cfs) 4448 3107 2377 2516 2398 2062 

No irr 1953-2003 17.6% 17.6% 9.8% 17.6% 13.7% 10.0% 

Calibrated 1953-2003 17.6% 17.6% 13.7% 19.6% 17.6% 18.0% 

0.6 x Current irrigation 17.6% 17.6% 19.6% 21.6% 21 .6% 20.0% 

0.7 x Current irrigation 17.6% 17.6% 19.6% 21.6% 21.6% 22.0% 

0.8 x Current irrigation 17.6% 17.6% 21 .6% 21.6% 21.6% 22.0% 

Current irr. over 50 yrs 17.6% 17.6% 23.5% 23.5% 25.5% 22.0% 

Backlog 17.6% 17.6% 23.5% 23.5% 25.5% 24,0% 

1.25 x Backlog 17.6% 23 .5% 25.5% 29.4% 29.4% 30.0% 

Median of monthly 1-day minimum flows (U1-C) 

I'Percent of years that flow was below the monthly criteria- should not exceed 50%) 

Apr May . Jun Jul Aug Sep 

Criteria (cfs) 6165 4248 3363 3400 3022 2549 

No irr .1953-2003 45.1% 45.1 % 37.3% 33.3% 33.3% 30.0% 
Calibrated 1953-2003 45.1% 47.1% 39.2% 35.3% 43.1% 36.0% 
0.6 x Current irrigation 45.1% 47.1% . 39.2% 35.3% 45.1% 38.0% 
0.7 x Current irrigation 45.1% 47.1% 39.2% 35.3% 45.1% 40.0% 
0.8 x Current irrigation 45.1% 47.1% ·. 39.2% 35.3% 45.1% 40.0% 
Current irr. over 50 yrs 45.1% 47.1% 39.2% 39.2% 47.1% 44.0% 
Backlog 45.1% 47.1% 39.2% 41.2% 47.1 % 44.0% 

1.25 x BackloQ 45.1% 47:1% 41.2% 41.2% 49.0% 48.0% 

Table 6.7: Ul guideline effects for lower Flint River at Bainbridge: Monthly 1-day Minima 
Criteria- Variances Criteria are from full period ofHSPF calibrated model (1953-2003) 

6.3.6 Water Quality Guidelines 

Table 6.8 (and Table 1.4-8) compares the computed 7QIO for Ichawaynochaway Creek at 

Milford, for Spring Creek at Iron City, and for the lower Flint River at Bainbridge for pre-

1970's gauge data (the current basis for NPDES Permit discharges in southwest Georgia), 

and the model results from four future irrigation scenarios. The differences between each of 

the future scenario low-flow computations and the pre-irrigation computation are significant 
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in each case. This implies that either water quality standards will be violated more frequently 

in the future or pollutant loadings will have to be significantly reduced. 

7010 Stream flow 
Rates (cfs) 

Flint River 
lchawaynochaway at Spring Ck. near 

Modeling Scenario Ck. near Milford Bainbridge Iron City 

Pre-1970's Data 140 2500 15 

60% Current Model 65 1650 0 

Current Model 20 1500 0 

Backlog Model 10 1460 0 

125% Backlog Model 3.5 1380 0 

Table 6.8: Calculated 7Q10 Streamflow for FRB Modeling Scenarios 

Location 7Q10 Historic 0.6 x Current Current Backlog 1.25xBacklog 
Milford 140 cfs 2.9% 4.6% 6.5% 7.2% 8.1% 
Iron City 15 cfs 3.5% 3.9% 5.8% 6.3% 7.8% 
Bainbridge 2500 cfs 5.4% 5.9% 6.9% 7.2% 8.0% 

Table 6.9: Frequency ofFlow Less than 7Q10 

The computed frequency of flows less than the 7Q 10 is shown for the three modeled 

scenarios at the three modeled locations in Table 6.9 (and Table 1.4-9). For Milford, the 

frequency of occurrence ofthe pre-1970 7Ql0 flow rate is 2.9%. This increases to 6.5% for 

the Current Scenario and 7.2% for the Backlog Scenario. For Iron City the pre-1970 

frequency of3.5% increases to 6.3% for the Backlog Scenario and for Bainbridge the 

increase is from 6.4% to 7.2%. This implies that the frequency of flow conditions under 

which water quality standards may be violated could more than double at Milford and could 

increase by 70% at Iron City and by 40% at Bainbridge in the future, if pollution loadings are 

not decreased or steps taken to reduce irrigation withdrawals under severe drought 

conditions. 
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6.4 Interpretation of Scenario Impact Model Results 

There is a wide range of results for the various conditions represented by the MODFE 

ground-water and HSPF surface-water model simulations, as well as the observed data. The 

most extreme differences are between the low criteria failure rate for the lower Flint River 

and the almost complete failure of Spring Creek. But there are also differences in how the 

guidelines are missed in Ichawaynochaway and Spring Creeks and the fact that observed 

data at those locations do not indicate any variances (since the guidelines were developed 

from those data). 

These widely divergent failure rates may result from at least three possible aspects of the 

evaluation process: 1) the calibration of the models; 2) the uncertainties in the measurement 

and modeling process, especially for very low flows; or 3) the appropriateness of applying 

the criteria to Spring Creek. 

The process of model calibration has uncertainties: rainfall and gauge flow observations; 

surface-water and ground-water characteristics that affect water movement, water withdrawal 

and return rates; exchange rates (and direction) between ground-water and surface-water 

under different seasonal conditions; and others. HSPF models are rainfall driven and the 

capability of detecting the rainfall events that drive the streamflow, especially during 

summer, is limited and uneven in effectiveness. The comparisons of calibration results with 

gauge observed streamflow (shown in Section 12.0 for Spring Creek and Ichawaynochaway 

Creek) reveal many instances of significant deviation, even though the calibration 

coefficients are quite good. 

With the primary concern being low flows, then uncertainties are magnified. The errors in 

observed gauge flows alone probably exceed the 7Q10 of Spring Creek at Iron City, for 

example. This may not be true at Milford, but the uncertainties are still a significant fraction 

of the 7Q10. On the lower Flint the flow rates are much greater, even under drought 

conditions, but there is another reason for both the much better calibration match at 

Bainbridge and the lack of guideline variance; the lower Flint HSPF model is much less 

dependent on rainfall input as the driver and more dependent on the more reliable flow 
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measurements from the gauge at Albany, where upstream inflow is incorporated into the 

model. The other two sub-basins do not have gauged flows that control a large percentage of 

the surface-water flow at then modeled locations. 

Because of these uncertainties and limitations, the model results should be interpreted with 

consideration for the differences between scenario results rather than strictly in terms of a 

direct comparison with the guidelines. In general, models are most accurate when used to 

determine differences between scenarios. The differences between computed scenarios 

relative to the allowable criteria may be more meaningful than whether the scenarios fail to 

meet the allowable criteria, as the differences may indicate the changes to the flow regime 

that may occur. For example, in Spring Creek there is only about a 2% increase in the failure 

rate ofUlC for the backlog scenario versus the current scenario compared to a 50% variance 

allowance. Similarly, the U2 criteria are not met for the observed period, but the same 

variance rates appear for the current irrigation. Therefore, in some situations it may be more 

appropriate to compare failure rates and reduced irrigation scenarios against existing 

performance rather than against the actual criteria. 
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SECTION 7: HYDROLOGIC EVALUATION OF SPRING CREEK, 
ICHA WA YNOCHA WAY, AND LOWER FLINT SUB-BASINS 

7.1 Ichawaynochaway Creek sub-basin 

137 

Approximately 22% of the total land area in Ichawaynochaway Creek sub-basin is irrigated 

(Fig. 7.1). Irrigation in the Subarea 4 part of Ichawaynochaway sub-basin has increased by 

approximately 34% since 1993 (Litts et al, 2001), and by more than 90% since 1970 (Pierce 

et al, 1984). The distribution of permitted and proposed irrigation withdrawal points is 

shown on Figures 4.2 and 4.3. Several trends are immediately clear.First is the greater 

density of permitted ground-water withdrawals in the Subarea 4 part of the sub-basin, 

especially in Baker County west of Ichawaynochaway Creek.The same pattern exists for 

proposed new wen locations. Secondly, with only a few exceptions, most notably the heavy 

concentration of surface-water withdrawals in the northwestern corner of Baker County, 

permitted and proposed surface-water withdrawals in the southern half of Ichawaynochaway 

sub-basin comprise only a fraction of the ground-water withdrawals. Almost all the proposed 

new surface-water withdrawal locations are north of the Subarea 4 boundary. 

The higher density of permitted surface-water withdrawals in the northern half of the basin 

reflects the absence of the Floridan aquifer there. Exceptions to this trend are two "bands" of 

ground-water wells in eastern Randolph County and western Terrell County. Wells in these 

areas are tapping the Claiborne and Clayton aquifers, and thus have very little impact on 

local streamflow. 

In summary, Ichawaynochaway Creek sub-basin is almost evenly divided by the Subarea 4 

model boundary, such that irrigation in the northern half of the sub-basin is mostly from 

surface-water, and mostly from the Floridan aquifer in the southern half of the basin. 
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Figure 7.1. Irrigated acreage in Ichawaynochaway sub-basin 
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Like other streams in southwest Georgia, Ichawaynochaway Creek has experienced record or 

near-record low flows during the drought periods described above. One of the worst 

droughts on record occurred in 1954. A hydrograph of Ichawaynochaway Creek at Milford 

is shown in Figure 7.2. The lowest discharge (120 cfs) occurred in September 1954. From 

the beginning of the . year to that point the hydrograph displays a typical decrease in 

discharge, with rainfall-driven increases superimposed. 

USGS 02353500 ICHAWAYNOCHAWAY CREEK AT MILFORD, GA 
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Figure 7.2. Streamflow oflchawaynochaway Creek near Milford for 1954 

Another major drought occurred in 1986, after agricultural irrigation had become 

widespread. The hydrograph of Ichawaynochaway Creek at Milford (Figure 7.3) shows the 

decline in discharge that occurred in 1986. The decline is much steeper than that which 

occurred in 1954, and reached a lower discharge (48 cfs) in spite of significant rainfall events 

that occurred early in the year. The discharge peaks associated with those events display a 

typically logarithmic, or concave-upward, decline typical of gradually waning flow after a 

major precipitation pulse. That gradual decline in discharge does not occur after the sharp 
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rise in discharge that occurred in August 1986; rather, discharge drops off almost linearly. 

This suggests that the streamflow of Ichawaynochaway Creek in 1986 was affected by 

irrigation withdrawals. 
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Figure 7.3. Streamflow oflchawaynochaway Creek near Milford for 1986 

A third hydrograph is shown that records the severe drought conditions of 2000, during 

which Ichawaynochaway Creek reached its lowest recorded flows (Fig. 7.4) . It is important 

to note that early-year streamflow was significantly lower than in either 1954 or 1986. This 

may have resulted in more rapid streamflow decline than in 1986. However, beginning in 

June and continuing through September 2000, the hydrograph shows a very unusual pattern . 

of very steep increases and decreases in discharge that could not be easily attributed to 

natural streamflow fluctuations. This is especially evident during August 20-22, when 

discharge declined from 102 cfs to a record low of 6.6 cfs in the 3-day period. The extreme 

discharge fluctuations are almost certainly due to alternating patterns of rainfall and irrigation 

pumping from Ichawaynochaway Creek and its tributaries at the typical peak of the irrigation 
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season. Since the Milford gauge is near the boundary of Subarea 4, irrigation withdrawals 

causing the fluctuations in streamflow would have been mostly surface-water as opposed to 

Floridan aquifer withdrawals. 
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Figure 7.4. Streamflow ofichawaynochaway Creek near Milford for 2000 

As described above, ground-water withdrawals in the Ichawaynochaway Creek sub-basin do 

not decrease baseflow by more than a few percent (Table 7.1(a)). The greatest baseflow 

decline result from ground-water withdrawals in the sub-basin downstream of the Milford 

gauge where Floridan aquifer withdrawals are greatest. Therefore, other than drought, any 

attificial impacts on the flow oflchawaynochaway Creek at, and upstream of, Milford can be 

attributed to surface-water withdrawals. 
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7.2 Spring Creek sub-basin 

Approximately 30% of the land area in the SpringCreek sub-basin (Fig. 7.5) is irrigated. As 

its name implies, Spring Creek is strongly influenced by ground-water input from . the 

Floridan aquifer. The creek flows almost entirely within Subarea 4, and is thus in hydraulic 

connection with the Floridan aquifer for most of its length. 

Because of the shallow depth and prolific nature of the Floridan aquifer, ground-water 

pumpage for agricultural irrigation is extremely heavy in Spring Creek sub-basin. 

Specifically, ground-water usage compnses more than 89% of permitted agricultural 

withdrawals in the watershed. As with Ichawaynochaway Creek sub-basin, most of this is 

center-pivot irrigation, which has increased by approximately 34% since 1993 (Litts et al, 

2001) . The distribution of permitted and proposed irrigation wells and surface-water pumps 

is shown in Figures 4.2, 4.3, and 7.6. 

7.2.1 Basin hydrography 

A USGS stream gauge provides real-time data on Spring Creek near Iron City in Seminole 

County. This gauge has a long period of record, and like the gauge at Milford on 

Ichawaynochaway Creek has recorded streamflow during the severe droughts that have 

occurred since 1950. Figure 7.7 is the stream hydrograph from 1954, generally considered to 

be the worst, or one of the worst, droughts in southwest Georgia history. Streamflow reached 

its lowest rate gradually, achieving a low flow of 9.lcfs in early November. A local farmer 

reports that Spring Creek actually ceased flowing just upstream from the Iron City gauge 

although stream guage records do not confirm this observation (J. Bridges, personal 

communication 2005). Irrigation was extremely rare in 1954; thus, streamflow was not 

affected by irrigation withdrawals that would have reduced base flow significantly.· 
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Figure 7.7: Streamflow of Spring Creek near Iron City for 1954 

The effect of the drought of 1986 on the flow of Spring Creek is shown in Figure 7.8. 

Discharge declined steadily with no significant runoff events recorded. The annual low (5 .1 

cfs) was reached in August, almost three months sooner than the 1954 annual low was 

reached even though the seasonal decline began in both years at approximately the same 

stream level. · A similarly accelerated decline was recorded in Ichawaynochaway Creek 

during this same time period. 

The most severe drought conditions observed in the Spring Creek sub-basin was arguably the 

drought of2000. A critical factor that affected the heavily ground-water-fed stream was that 

winter rains were insufficient to recharge the Floridan aquifer in that area, such that baseflow 

was already far lower than. normal going into 2000. Figure 7.9 shows the stream hydrograph 

for 2000. Maximum discharge during the spring was less than one-third what it was in 1954 

and 1986, and Spring Creek reached extreme low flow conditions 
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Figure 7.8: Streamflow of Spring Creek near Iron City for 1986 
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early in the year (May). On July 7, 2000, discharge fell below 1.0 cfs, and the creek ceased 

to flow from August 25 to September 10. Discharges remained below 1.0 cfs for another 

month. 

Comparing the three worst droughts that affected Spring Creek since 1950, it can be seen that 

annual low flows were lower and were reached sooner with each successive drought. The 

lack of abrupt declines in discharge as seen on Ichawaynochaway Creek reflects the relative 

lack of surface-water withdrawals upstream of Iron City. However, the MODFE stream

aquifer models indicate that Floridan aquifer withdrawals can significantly reduce baseflow 

to Spring Creek. If this is the case, then it can be logically assumed that ground-water 

withdrawals significantly affected the discharge in Spring Creek . during the drought years 

described above. This may have been especially true in 2000, when . irrigation was 

necessarily intense because of the drought, but the aquifer had not recharged from the 

previous year. 

An interesting contrast to the Iron City hydrograph for 2000 is the hydrograph for Spring 

Creek at Reynoldsville (Fig. 7.10), approximately 9 miles downstream from the Iron City 

gauge. During the drought of 2000, this gauge did not record the extreme low flows 

observed at Iron City. The gauge did record sharp, but brief, declines in flow in .late August 

and September that could only have been the result of direct surface-water withdrawals 

upstream of the gauge. More importantly, in the southern parts of Spring Creek sub-basin, 

the Floridan aquifer is more than 300 feet thick, is extremely karstic, and has very high 

transmissivity. In that area, filling of Lake Seminole has raised and stabilized ground-water 

levels in much of lower Seminole and Decatur Counties. In northern Seminole County near 

Donalsonville, aquifer heads were raised approximately I 0 feet when the lake filled. The 

potentiometric levels progressively increased southward Lake Seminole, such that near 

Reynoldsville heads were raised as much as 25 feet (Jones and Torak, 2003). Thus, the 

Reynoldsville gauge is strongly affected by higher and more stable heads in the Floridan 

aquifer as well as backwater conditions created by the impoundment. 
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Figure 7.10: Streamflow ofSpring Creek near Reynoldsville for 2000 

7.3 Lower Flint River sub-basin 

Jan 
2001 

148 

The Lower Flint River sub-basin (Figure 5.3) is substantially larger in area than either 

Ichawaynochaway Creek or Spring Creek sub-basins. Also, it is heavily irrigated with wells 

drawing almost exclusively from the Floridan aquifer. Surface-water withdrawals are 

concentrated along the western side of the Pelham Escarpment, which forms the eastern 

topographical boundary of the sub-basin. The streams associated with these withdrawals 

commonly sink into, and recharge, the Floridan aquifer in that area and never reach the Flint 

River; therefore, the majority of surface-water withdrawals in the lower Flint River sub-basin 

do not directly affect flows of the Flint River as do direct withdrawals from the river or its 

tributaries. These are volumetrically very small compared to ground-water withdrawals. 

As described above, the USGS gauge at Bainbridge was affected by construction of Lake 

Seminole in 1957. The gauge is at the upstream end of the lake, and is thus affected by lake 

levels. Lake Seminole is maintained at a nearly constant elevation of 76-77 ft above MSL; 
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therefore, from 1957 until the gauge was modeified in 2003, the gauge does not accurately 

reflect flow of the Flint River. 

The 1954 hydrograph of the Flint River at Bainbridge (Fig. 7.11) does record the effects of 

that year's drought. As with Spring Creek, discharge declined steadily through the year until 

an annual low flow (1,930 cfs) was reached in late October. Irrigation was rare at this time, 

so this hydrograph would not be significantly affected by irrigation from the Floridan aquifer, 

the Flint River, or its tributaries . 

. USGS 02356000 FLINT RIVER AT BAINBRIDGE, GA 
38888 .---- -.-- -------,--- ----- -..,.-----, 
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Figure 7.11: Streamflow of the Flint River Creek at Bainbridge for 1954 

Because the post-1957 gauge readings at Bainbridge are affected by Lake Seminole and the 

USGS ceased continuous operation of the station after 1971, a comparison of subsequent 

droughts with 1954 is of limited value if another gauge is used such as the Flint River gauge 

at Newton. The Newton gauge is upstream of both the confluences of Spring Creek and 

Ichawaynochaway Creek, and is affected by surface-water and ground-water withdrawals 

and flows originating outside of the sub-basin. Thus, the impact of irrigation and drought on 

streamflow in the lower Flint River sub-basin must be based on other criteria, such as the 
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stream-aquifer MOD FE modeL As discussed, this model indicates that drought year Floridan 

aquifer withdrawals do not have as great an impact on flow of the Flint River as they do in 

Spring Creek or Ichawaynochaway Creek. 
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SECTION 8: ECONOMIC STATUS OF THE LOWER FLINT RIVER BASIN · 

8.1 Agriculture . 

Agriculture is one of the largest economic sectors in the lower FRB. The 18 counties ofthe 

lower FRB generate approximately 18% of Georgia's total agricultural value (Doherty and 

McKissick, 2000), and agriculture in the FRB generates $1.92 billion in farm gate value .. 

This represents 12% of the total FRB economy. The top ten agricultural commodities 

produced in the FRB are cotton, broilers, peanuts, tomatoes, sweet com, beef, timber, field 

com, container nurseries, watermelons, and "other". This last category includes vegetables; 

fruits and nuts, aquaculture, poultry and eggs, ornamental horticulture, and agritourism · 

(McKissick, 2004a). 

Much of the agricultural production in the FRB is dependent on irrigation. In fact, in the 

FRB, almost 40% of the harvested cropland is irrigated (McKissick, 2004a). For some 

commodities, such as vegetables, container nurseries, and ornamental horticulture, irrigation 

is a prerequisite. For other crops, irrigation significantly increases crop yields, which 

increases the farm gate value and the total economic impact of agriculture. 

Farm income in Georgia, and the FRB, increased fairly steadily from 1969-1996 (McKissick, 

2004b ). The causes for this increase have been the growth in irrigation, improved production 

technologies, and a growing consumer demand. Since 1996, farm income has been generally 

declining as a result of global competition and increased production costs, even though 

government payments have been steadily increasing over the same time frame. The number 

of farms has declined since 1945 while the size of farms has increased; yet, the total amount 

of acreage in harvested cropland has remained relatively steady since the early 1980's 

(McKissick, 2004b). Employment projections from 2002 to 2012 suggest that agriculture

based employment will decline in southwest Georgia by as much as 14% (Ga. Dept. of 

Labor). These statistics suggest that row-crop agriculture in Georgia may not expand as 

rapidly as some other sectors of the economy. Whether or not this affects irrigation water 

use in the FRB will depend in part on changes in crop mix, as traditional row crops such as 

cotton, corn, and peanuts are replaced by increased vegetable production or specialty niche-
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market crops. However, if the current distribution of crops and rainfall patterns in the FRB 

does not change substantially, irrigation amounts will not increase much above current levels. 

8.2 Manufacturing and other sectors 

Manufacturing is the largest economic sector in southwest Georgia, accounting for more than 

50% of the FRB economic output and approximately 14% of the employment (Ga. Dept. of 

Labor; McKissick, 2004a). The biggest industries in the manufacturing sector are food, 

paper, textile mills, apparel manufacturing, wood products manufacturing, plastics and 

rubber products, and fabricated metal manufacturing. Of these only beverage and tobacco, 

and plastics and rubber manufacturing are projected to experience growth from 2002-2012 

(Ga. Dept. of Labor). 

Other major economic sectors in southwest Georgia are, in decreasing order of employment, 

health care and social assistance; retail trade, educational services; administrative and 

support/waste remediation services; wholesale trade; construction; transportation and 

warehousing; and finance and insurance (Table VV, Ga. Dept. of Labor). The largest 

projected growth sector of these is administrative and support/waste remediation services 

(+55%); the sector projected to shrink by the largest margin is finance and insurance (-25%). 

8.3 Modeled economic impacts of reducing irrigation 

As part of the FRB Water Development and Conservation Plan, a preliminary economic 

analysis was performed to examine the potential impact of irrigated acreage reductions in the 

lower FRB. The model scenarios used in the economic analysis were patterned after similar 

scenarios used in the EPD HSPF surface-water models. Specifically, the impacts of a 20%, 

30%, and 40% reduction in irrigated acreage in both the Ichawaynochaway (HUC 03130008) 

and Spring Creek (HUC 03130001 0) watersheds were evaluated. Also examined was the 

potential economic benefit to each region by issuing all the backlogged permits currently 

being held by EPD. A general discussion of the modeling procedure, specific assumptions 

made in this analysis, and a presentation of results and limitations is given below. 
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Given the time constraints and the desire to have a quick "first-glance" at some potential 

impacts of water management strategies discussed in previous Stakeholder Advisory 

Committee meetings, the IMPLAN (IMpact analysis for PLANning) model was chosen to 

provide the requested information. Other models exist such as REMI (Regional Economic 

Modeling, Inc.) that are more robust and can be configured for any region within a multi-area 

framework such as HUC 8 sub-basins within the larger area of southwest Georgia. While 

IMPLAN can aggregate combinations of areas into a single region (i.e. a group of counties 

into a region), the results cannot be reported at the area (county) level. Unfortunately, the 

use of REMI for this analysis was both time and cost prohibitive. IMPLAN is an input

output model in which purchases for final use (final demand) drive the model. Industries 

produce goods and services for final demand and purchase goods and services from other 

producers. These other producers in tum purchase goods and services. The buying of goods 

and services (indirect purchases) continues until leakages from the region stops the cycle. 

These indirect effects can be mathematically derived and the resulting set of multipliers 

describe the change of output for each and every regional industry that is caused by a one

dollar change in final demand for any given industry (LindaU and Olson, 1999). IMPLAN 

was used to estimate the reduction in total regional output caused by a reduction in final 

demand to the farming industry. This reduction in fmal demand is simply the revenue lost to 

the farming industry resulting from inability to irrigate: In order to look at the impact of 

reducing irrigated acreage by watershed within the IMPLAN county framework, the 

Ichawaynochaway Region was designated as Terrell, Randolph, Calhoun, and Baker 

Counties. The Spring Creek Region was designated as Early, Miller, Seminole, and Decatur 

Counties. 

The reduction in fmal demand, in this case the output lost from a lack of irrigation, that 

drives the IMPLAN model was calculated based on acreage data, assumptions of crop mix, 

and yield/price information, each of which are discussed below. First, the base number of 

acres from which the above percentage reductions were computed was provided by EPD. 

These "eligible" acres were determined by summing (a) all areas in Ichawaynochaway Creek 

and Spring Creek sub-basins that are irrigated using surface-water and (b) those areas in 

Ichawaynochaway Creek and Spring Creek sub-basins that are irrigated using ground-water 
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from the Upper Floridan. Total acreage meeting the above criteria includes 100,890 in 

Ichawaynochaway and 140,130 acres in Spring Creek. This amounts to roughly 66% and 

81% of the total permitted acres in Ichawaynochaway Creek and Spring Creek sub-basins, 

respectively (Hook et al., 2003). 

The second integral part of the calculation involved several key assumptions regarding basin

wide crop mix and cropping strategies: (a) it was assumed that any reduction/increase in 

irrigated acreage would only impact the production of com, cotton, and peanuts. While we 

recognize the significant impact of vegetable production in this region, especially in the 

Spring Creek sub-basin, our basis for exclusion of these commodities is two-fold: First, the 

number of acres in vegetable production is relatively small when compared to that of the 

"big-three"; and second, irrigation is considered necessary rather than supplementary for 

meaningful vegetable production (Doherty and McKissick, 2000) . . We deem it highly 

unlikely that vegetable production would be considered without irrigation. (b) reduction in 

crop acreage is assumed to follow a distribution similar to current trends in irrigated acreage. 

That is, 15% com, 50% cotton, and 35% peanut for the southwest Georgia area (USDA Farm 

Service Agency, 2005). Therefore, if irrigated acreage will be reduced in Ichawaynochaway 

by 100 acres, we assume that 15 acres of com production will be lost, 50 acres of cotton, and 

35 acres would come out of irrigated peanut production; and (c) production will still occur 

on the retired acres on a dry-land basis. The acres per crop used for all can be found in 

Table 1. 

Finally, assumptions on yield and price were mcorporated. Utilizing data collected in 2004 

from the USDA National Peanut Research Laboratory's Multi-Crop Irrigation Research Farm 

located in Randolph County (Upper Ichawaynochaway), an average irrigated and average 

dry-land yield was determined for corn, cotton, and peanut. In the absence of reliable 

county-level yield information, these average crop yields were assumed to be consistent 

throughout both Ichawaynochaway Creek and Spring Creek sub-basins. Price information 

was obtained from "2004 Estimated Georgia Prices" as compiled by the University of 

Georgia College of Agricultural and Environmental Sciences. A summary of irrigated and 

dry-land crop yields as well as price information can be found below in Table 2. 
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The reduction or increase in final basin demand was calculated by multiplying the per-acre 

change in revenue between irrigated and dry land by the acreages associated with the various 

scenarios. For example, a 20% reduction in irrigated acreage in lchawaynochaway amounts 

to 20,178 acres (3,027 corn, 10,089 cotton, and 7,062 peanuts). From Table 2, we can 

calculate the per acre change from dry land to irrigated production to be $197.20, $620.16, 

and $521.36 for com, cotton, and peanuts respectively. By multiplying though by each 

respective crop and then summing, we arrive at the total reduction in final revenue of 

$10,535,562.96. This loss in final demand, which serves as the main input to the IMPLAN 

model, may be explained more clearly as the money that is no longer available to purchase 

goods and services from other sectors. 

The IMPLAN model was run independently for both the Ichawaynochaway and Spring 

Creek Regions. Results showed up to a $24.9 million loss in total output and a loss of 341 

jobs with a 40% reduction in irrigated acreage. Conversely, issuing the backlog created 140 

jobs and an additional $12 million in output. Sectors most impacted by the reduction in 

demand were Farm, Ag Services, Retail and Wholesale Trade and Financial, Insurance, and 

Real Estate (FIRE). Similar results were found in Spring Creek but with a higher magnitude. 

Reducing irrigated acreage by 40% caused a reduction iri total output of $44.6 million and 

nearly 600 jobs. Issuing the backlog in the Spring Creek region would increase output by 

$13.5 million and create an additional 197 jobs. A detailed breakdown of the IMPLAN 

model results can be found in Tables 3-7. Table 3 provides a summary of the direct and total 

change in output and jobs for both regions. Tables 4-7 provide detailed sector analysis for 

both regions at 20%, 30%, and 40% reductions and backlog issuance respectively. It should 

be noted again that the results provided from this preliminary study do not reflect the total 

impact of agriculture on the lower FRB economy. Rather, we have demonstrated the effect, 

through final demand spending of farmers, of a loss of revenue attributed to a reduction of 

irrigated acreage in these two sub-basins. While we can trace the impact of this reduction in 

spending through various other sectors (multipliers), there are further impacts that are beyond 

the scope and measurement capabilities of this IMPLAN study. For example, the value of 

output and jobs lost or gained by processing such as cotton gins or peanut shellers is not 
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captured in the results discussed above. Further, the reader should be mindful of the 

assumptions leading to the results discussed and be prudent when making comparisons to 

other economic analyses. 

Baseline 20% 30% 40% Bldg. 

Ichawaynochaway 100,890 -20,178 -30,267 -40,356 +16,517 

Peanut -7,062 -10,593 -14,124 +5,781 

Cotton -10,089 -15,133 -20,178 +8,258 

Corn -3,027 -4,541 -6,054 +2,478 

Spring 140,130 -28,026 -42,039 -56,052 +17,255 

Peanut -9,809 -14,714 -19,618 +6,039 

Cotton -14,013 -21,019 -28,026 +8,627 

Corn -4,204 -6,306 -8,408 +2,589 

Table 8.1: Acreage Totals per Crop/Basm Under Each Scenano 

Crop Irrigated Yield Non-Irrig Yield Irrig ( ac/in) $/unit 

Peanut 5256lb/ac 2512 lb/ac 10.5 $.19 

Cotton 1402 lb/ac 433 lb/ac 11.15 $.64 

Corn 185 bu/ac 117 bu/ac 14.95 $2.90 
.. 

Table 8.2: Yteld and Pnce Data per Crop 
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Ichawaynochaway Region 

Output (1.395) Employment (1.686) 

Direct Total Direct Total 

Ich-20% -$10,535,660 -$14,699,214 -101 -170 

lch- 30% -$15,803,660 -$22,048,819 -151 -254 

Ich-40% -$21,071,320 -$29,398,430 -202 -341 

Ich-Bklg. +$8,624,120 +$12,032,259 83 +140 

,:-L·:, .. ,- spr_Pioi{.~· · ·· :) $if(63J,383 _-$~2.~~1,~?.8/- .. ~I52 ·.:.•: l··c-:. ~296 
·-.sJ,£ H~Q%-.: .::~:~ .. ·~>' r/:s~i;h~~9~97:$~i: ;•:.$33'~Mo;s9q· ... :~;":::·.:;:~228 /· '" :_ : ·' -44~ .. _ .. 

•.. ·{:!<•;::sP.t ~'+~;(fr~wj:;':;t~:.~·~Yf~$29:2:66;'~6;~;: .· :.$44,6l2,o·s·r ·· .:·,;:·z~3lgi/~:}o_. :. .. · . ~596 . · 

· · •: ... sph"7.:a~1t · :: -~ .·- ~: ~$9,·oo9',45f< .··. +$13,469,439.: . ·· ·· >~lo:r·;' · · . + 197 .. 

Table 8.3: Summary IMPLAN Output by Region, All Scenarios 

Ichawaynochaway Region .. ·.•· Spring .Cree~Region·:;;, ... 
Output Employment .• :.f)t~OU:iput ·; ,·:,· Employment 

Manufacturing 1 ·:~··.'··:· •.•!'::/ · · .. ••· .· . · . - ·• •· : • 
Non-Durables -$74,086 -0.7 -$364/28it ••:;: :; .. -L8 

AgServices -$738,282 -29.8 > :.$:H6{j:8~5.24 •.. -7L5 

Construction -$53,054 -1 ~$145,239' >1 . -:'~ . :.2.1-· · 
Trans!Utilities -$374,669 -2.7 ···~· ' :;$~19,;583 ·· · ·< ·; .•. -3.6 ' 
Ret/Whl Trade -$1,046,811 -7.7 ·· -$1,57.8;06? · · -30.2 

Fin/Ins/Real Est . -$796,157 -3.1 -$l;562,6.ST':, ·' . ·. -83 : 
Services -$414,627 -7.3 ·· · :.:.$1:iQ2.9,382 · ~;, .. -17~8 

Government -$184,349 -1.9 T. :.:.$20.6;9.99 :c. •· ··. · . ~ ~2.5' 
Farm -$10,909,152 -105.5 .·. -$15;083;·6$5:;;;;c .• :< ·:··"157~7 · 

TOTAL -$14,699,214 -170 ':.~,..$_22,331,058 ' .i·:t·:; :.z96S ~, . ' 
Table 8.4: Detailed IMPLAN Output by Region, 20% Reduction 
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Ichawaynochaway Region 
Output Employment 

Manufacturing 
Non-Durables -$111,130 -1.1 

Durables -$162,040 -0.8 
Non-

Manufact. .· _:-_ ... 
Ag Services -$1 ,107,423 -44.5 ,_ :..$2,502 ,786~:_·' ' ' ·· ·· "107.3. 

Construction -$79,581 -1.4 ···· . ~$2}~%;:8.~9, . -3.2 
Trans/Utilities -$562,003 -4.2 1/ ·. ~$779;3'75>> i .··.·• -53 -~--' 
Ret/Whl Trade -$1,570,217 -26.5 · -$2;367,09&{; .,i,);··:L~45.4 

Fin/Ins/Real Est -$1,194,235 -4.7 · ::7$2.,p44;03t' '•'''5
_ "12.$ 

Services -$621,941 -10.9 ;;.-:{.:'$);5,44,073 · · · .·· · :;,:';/f.Q.:,7->·,., · 
Government -$276,523 -2.8 -$310,450 1; ·· · ;:tg :- ··•· 

Farm -$16,363,727 -157.6 ·., -$22,625;;'W85l:'· · " · :236.6 .·:·· 
TOTAL -$22,048,819 -254 ':: - ~$~3;496,590 •· ·_ :))44_4.;7 · 

Table 8.5: Detailed IMPLAN Output by Region, 30% Reduction 

Ichawaynochaway Region > }·>: Spring Creek'Re~ion ·. 
Output Employment LY Otrliut .. · -:-- Employment . 

Durables -$216,052 -1.2 ~: ; · ~$336,546 :·'?: :':' . · .. ~1.:7:- .: < : 

Ag Services -$1,476,564 -59.5 · ~$3,294}1:.80 ·• :·: . .+141.1 
Mining $0 0 'J{'.-;_..$9;459. _o i_ J:L · ·· ·. -0.1 : .. 

Construction -$106,108 -1.8 )-< •. :;:·~$289;28_7· · ·.,· .· ·· '< -4:4: :· . . 
Trans/Utilities -$749,338 -5.6 · -$1,034;99b~f- · · · · -7• .···. 
Ret/Whl Trade -$2,093,621 -35.4 .:-$3,148;931 '· .,,. _'; :..QOA 

Fin/Ins/Real Est -$1,592,313 -6.3 . · · ~$3',12(i,OH· .· ··• · :'.' ~J6;6 -· .··.· 
Services -$829,255 -14.5 -$2;0.61;299· '·'' -: .· -35.6 · ·· 

Government -$368,697 -3.8 · ••. . -$413,899 .. :. :i-' · -5.1 

TOTAL -$29,398,430 -341 ... . ;.$44,(JJ2;05T·. -596:4 ... ·· 
Table 8.6: Detailed IMPLAN Output by Region, 40% Reduction 
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Ichawaynochaway Region 
Output Employment 

Manufacturing 
Non-Durables +$51,056 +0.6 

Durables +$74,446 +0.5 
Non-

Ag Services +$604,332 +24.5 , ----.·. +$959;078 ~ -- .· · :·;':f4"6J) : 

Construction +$43,428 +0.7 :,;>:';+$83,649 ~ : ·· .fol.5 ',. :. 
Trans/Utilities +$306,690 +2.3 ~/~?;t$S02,97T,. ·:.; e.:•J2i3 . ·. 
Ret!Whl Trade +$856,883 +14.6 :·',?:f$946;823 .. ''~:· . ·-·. · ·ft9¥§,;<:\.·. 

Fin/Ins/Real Est +$651, 706 +2.6 ,,~,;~i 'f,$:S::z9,:24.7';:; .· .•. ·,· • +SA· > 
Services +$339,400 +6 ·· +$570:26f · ·· · +1 t~7 ,' , 

Government +$150,901 +1.6 '!-i:.+_$;;[J:5;28Q·6,> -· +1.7 

TOTAL +$12,032,259 +139.8 +$13,460,'439 ·· . -· +196.6 · 
Table 8.7: Detailed IMPLAN Output by Region, Issuance ofBacklog 
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SECTION 9: WATERCONSERVATIONINTHEFLINTRIVERBASIN 

8.1 Defmition 

Irrigation is a critical aspect of agricultural life in Georgia. Many farmers in the state have 

been practicing water conservation for decades. The potential water savings increase every 

year, thanks to improved technology and innovative on-farm management practices (Vickers 

2001). Water conservation is not only good stewardship of the resource, but it also saves 

money and in many cases, increases productivity. 

EPD defmes water conservation as the beneficial reduction in water use; waste, and loss. 

This definition includes issues related to the efficient use of water and resource management. 

Such a broad definition applies to all water users, and does not single out any one user group. 

For example, when faced with the challenges presented by limited water resources, all those 

who use that resource must ask about the rate at which water is withdrawn (efficiency), how 

much water can be withdrawn without depleting the resource, and if there other alternatives 

to that source (resource management). By defining water conservation in this way, all water 

users can contribute to discussions about the management and conservation of our water 

resources. 

EPD is currently drafting the first comprehensive statewide water management plan that will 

be completed by January 2008. Because water conservation is one of the cornerstone 

elements of the statewide plan, water conservation practices and measures included in the 

Flint Plan should inform the statewide planning efforts. To ensure these two plans are 

compatible, the definitions used in each must be consistent, particularly related to water 

conservation. The statewide plan will encourage all water use groups to implement water

conserving practices in order to meet the statewide management objective of minimizing 

water withdrawals. Water-conservation practices for farms are well documented and 

generally include source management, the use of reclaimed water, and irrigation efficiency. 

Efforts to minimize water withdrawals are particularly important in sub-areas of the FRB 

where water resources are already strained. 

GA00185895 



161 

9.2 Proposed strategies 

For the purpose of this plan, water-conserving efforts related to source management, reuse, 

and efficiency will be collectively referred to as water conservation. The water conservation 

strategy described below was compiled to capture four critical elements of successful water 

conservation planning: education and outreach, technical assistance, funding, information 

management and data analysis, and permitting. 

Conservation education and outreach 

• Enhance partnerships between EPD and other State agencies (such as DNR Wildlife 

Resources Division, Soil and Water Conservation Commission, the Cooperative 

Extension Service) and other entities in the area to develop messages about the 

importance of implementing efficient . irrigation practices and reducing water 

withdrawals. Target educational efforts in those sensitive sub-basins and extend efforts to 

the rest of the basin. 

Technical assistance 

• EPD will partner with and assist these agencies and non-profit entities in the region to 

provide technical consultation, training, and recommendations for agricultural efficiency 

improvements and technical assistance for activities that can effectively reduce water 

withdrawals. Target technical assistance in the sensitive sub-basins. 

• Information about statewide water use and regional water issues will be available to the 

farming community on the EPD website. 

• EPD will work with other agencies to develop guidance documents to promote voluntary 

best management practices (B:MPs) for minimizing water withdrawals while maintaining 

and enhancing economic, social, and environmental sustainability of soil and crop 

production. Such guidance documents will be provided to all applicants seeking a water 

withdrawal permit. 
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Funding for water conservation practices 

• EPD will work with Georgia Soil and Water Conservation Commission to secure more 

federal funding for water-conservation programs, especially programs targeted to help 

communities in the FRB reduce withdrawals in sensitive sub-basins. The programs 

currently include water efficiency efforts such as end-gun shut off, leak detection and 

repair, and retrofitting of irrigation systems. Programs also include those related to site 

management, including conservation tillage, shifting from high-water using crops, etc. 

• EPD will work with NRCS and the Georgia Environmental Facilities Authority (GEFA) 

to give preference, in the consideration of funding, to applicants who implement water

conserving practices. 

Information management and data analysis 

• As scheduled in the amended Water Quality Act and Groundwater Use Act, EPD will 

use information collected and compiled by the GSWCC through the irrigation metering 

program. This information will help EPD and other state and federal agencies to identify 

target areas where enhanced water conservation practices are needed. This type of 

monitoring can help target education and outreach and financial assistance programs (as 

described above) most appropriately. 

• EPD will work with other state and federal agencies to develop a process for 

determining success of water conservation practices. This process should be built around 

the data colletion currently being conducted by the GSWCC and used to identify those 

areas that need additional resources for more conservation implementation and/or 

education efforts. 

Permit conditions 

In ecologically and hydrologically sensitive sub-basins, all new, modified or transferred 

water withdrawal permits (for farm and non-farm activities) can be conditioned in the 

following way: 

c By statute, all permitees are required to install flow meters and report annual water use, 

developed in conjunction with the SWCC metering program; 
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• To eliminate water loss and water waste, all new farm permits will be required to submit 

a conservation plan as a condition of the permit. Such plans could involve use of cost

effective, water-efficient conservation technology. These technologies could include, but 

not be limited to, end gun shutoffs, rain gauge shut offs, and pivot-nozzle retrofitting. 

Also, applicants for new, modified, or transferred water withdrawal permit applicants 

could be required to implement water conservation measures. Practices and technology 

that qualifY as water efficient will be identified by EPD and other agencies, and 

periodically reviewed to ensure information is current. 

Water loss control 

• EPD will partner with SWCC and other agencies to develop a program to help irrigators 

identifY and repair leaks and eliminate off-target application. Program development 

should include the irrigation manufacturers and providers in southwest Georgia. Initially 

the program should target the largest irrigation water users in the basin and then expand 

to the other irrigation users. 

• EPD and its partners will encourage development of individual field irrigation 

scheduling to ensure optimal water, land, and crop input efficiency 

Water withdrawal control during drought 

• As much as possible, EPD will work with surface-water withdrawal permit holders to 

coordinate and/or schedule water use among multiple users of surface-water sources that 

are home to sensitive aquatic species. 
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GLOSSARY 

Aquifer: a saturated geologic formation capable of storing and transmitting economic 
quantities of water 

Base flow: the portion of s stream's discharge derived from ground-water seepage 

Basin: An area drained by a river or stream network. Drainage divides separate adjacent 
basins. 

Boundary condition: Used for simulating ground-water or surface-water flow, the 
mathematical representation of springs, irrigation drains, wells, 
streams, faults, lakes, precipitation, evapotranspiration, drainage 
divides, and region beyond the model area. 

Calibration: The process by which a computer model's validity is checked against known, 
measured conditions. · 

Cone of depression: The 3-dimensional area of drawdown around a pumping well 
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Confined aquifer: an aquifer sealed above and below by impermeable layers, such that water 
in a tightly cased well completed in the aquifer would rise above the top of the aquifer 

Confining Unit: an impermeable layer of very low hydraulic conductivity that prevents water 
from leaking out of an aquifer 

Correlation coefficient: a measure of how well two variables are related to each other. A 
perfect correlation has a correlation coefficient of 1.0; that is, changes to one variable 
cause a direct change in the other variable. The closer a correlation coefficient is to 
1.0, the better the relationship between the two variables being analyzed. Correlation 
coefficients close to ~ 1. 0 indicate a strong opposite correlation between two 
variables. 

Confluence: the point where two streams meet 

Crystalline: rocks composed of interlocking crystals as opposed to fragments or particles 

Dip: The "tilt", or inclination, of a rock layer, fault, fracture, or any other planar geologic 
feature. 

Discharge: the amount of water flowing through or past a point or model boundary 

Duration curve: a graph showing the percentage oftime a flow is equaled or exceeded 
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Ecology: the scientific study of the processes influencing the distribution and abundance or 
organisms, the interactions among organisms, and the interactions between organisms 
and the transformation and flux of energy and matter 

Effluent stream: A stream that gains water from the ground or an aquifer. Also called a 
gaining stream. 

Equilibrium: a state of balance, in which flow conditions and model parameters are no longer 
changing. Roughly equivalent to "steady state" . 

Evapotranspiration (ET): The loss of ground-water to the atmosphere by direct evaporation 
from the soil and transpiration from plants (which take ground-water and release it as 
vapor into the air). · 

Farm use: irrigation of any land used for general farming, forage, aquaculture, pasture, turf 
production, orchards, or tree and ornamental nurseries; provisions of water supply for 
farm animals, poultry farming, or any other activity conducted in the course of a 
farming operation. Farm uses shall also include the processing of perishable 
agricultural products and the irrigation of recreational turf, except in Chatham, 
Effmgham, Bryan, and Glynn counties, where irrigation of recreational turf shall not 
be considered a farm use. (O.C.G.A. 12-5-92) 

Flow boundary: the point, line, or area across which water flows in a basin. They are 
approximated in a model by flow boundaries. 

Flux: same as flow. "Stream-aquifer flux" refers specifically to the exchange of water 
between streams and the aquifer 

Formation: an aerially extensive geologic layer of unique physical characteristics that can be 
traced laterally, either underground or at the ground surface, for one mile or more. 

HSPF: a computer surface-water model that simulates streamflow, taking into account 
precipitation, runoff, infiltration, etc. Stands for "Hydrologic Simulation Program -
Fortnin". 

Hydrologic Unit Code (HUC): a USGS watershed designation based on the size of the 
watershed. The smaller a watershed is, the larger its HUC designation (e.g. a HUC-
10 is smaller than a HUC-8). The HUC number refers to the number of digits in the 
HUC code (e.g. 031300090 104 is a HUC-12). 

Hydraulic Conductivity: a physical property of a geologic formation that determines the 
relative ability of water to flow through that formation; expressed as a velocity, such 
as feet per day. It relates aquifer permeability, hydraulic head, cross sectional area, 
and discharge. Sometimes called "coefficient of permeability", and represented by 
the letter 'K'. Formations with high values ofK are good aquifers, such as the 
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Floridan aquifer (K = 2000); those with low values ofK are poor aquifers, like the 
Lisbon Formation that underlies the Floridan (K < 1). 

Hydraulic head: the potential for water to flow in an aquifer, commonly known as water 
level, but comprised of pressure, elevation, and velocity components . 

166 

. Hydrograph: a graph showing ground-water levels, stream discharge, or stream stage (height 
above a reference level) 

GIS: Geographic Information System. A complex set of computer mapping software and 
techniques in which many different types of information can be retained and 
displayed in map form. 

GPS: Global Positioning System. A network of satellites that constantly transmit accurate 
locational data to any hand held or fixed receivers on the ground. 

Igneous: a type of rock formed from the cooling and crystallization from a melt 

Influent stream: A stream that loses water to the ground or aquifer. Also called a losing 
stream. 

Infiltration: The process by which precipitation or surface-water soaks into the ground 

Interflow: shallow lateral ground-water flow that occurs between the surface and the water 
table 

Leakage: flow or seepage of water across a model boundary, either laterally (such as to 
streams, irrigation wells, or springs) or vertically 

Metamorphic: a rock type that has enjoyed increased conditions of temperature and pressure 
below the melting point 

MODFE: A ground-water flow model developed by USGS, which uses a grid composed of 
thousands of small triangles to simulate ground-water flow between triangles. Stands 
for Modular Finite Element model. 

Overburden: sediment overlying an aquifer 

Overland flow: water flowing directly across the land surface, outside of stream channels 

Parameter: a factor or variable used to describe a physical process such as ground-water 
flow, values of which are input to a model, such as transmissivity, infiltration rate, 
head, etc 

Percolation: downward seepage of water from the ground surface 
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Recession: decline in ground-water or stream levels on a hydrograph 

Residual water level: in MOD FE, a calibration criterion calculated as the difference between 
simulated water level and a measured water level. The greater the difference, the 
higher the residual water level. Ideally, residuals in a calibrated model should be 
small, randomly distributed over a model area, and have an average value near zero. 

Riparian: the zone along either side of a stream or wetland 

Routing: a modeling process that calculates the amount of time it takes a "slug" of water to 
move through a basin 

Runoff: the process by which precipitation or surface-water flows across the land surface . 
towards streams, lakes, or ponds 

Porosity : the percentage of a geologic formation that is empty space. Primary porosity 
consists of open spaces between individual grains or particles; secondary porosity 
consists of fractures and bedding planes that cut through the formation. 

Permeability: the ease with which water flows through a formation. A formation may be 
very porous but not very permeable. 

Potentiometric surface: A surface that represents the level to which water would rise in 
tightly cased wells (Fetter) 

Recharge: the addition of water to an aquifer by vertical leakage. Typically, leakage is 
downward from the surface or an aquifer outcrop area, but it may be upwards out of a 
confined aquifer into a layer of lower pressure. 

Residuum: the "residual" material left on top of an aquifer, derived from the weathering of 
the aquifer itself . · 

Saprolite: heavily weathered crystalline bedrock, which retains the original fabric of the rock, 
but in which the more easily dissolved minerals have been weathered to clay. 

Saturated zone: The part of a soil profile or aquifer that is completed saturated with water. 

Sedimentary: a rock type formed from the settling or precipitation of rock, mineral, plant, or 
animal fragments, or mineral crystals from a solution. 

Sensitivity: a measure of how much a pararrieter affects a model outcome. A model may be 
very sensitive to a parameter, meaning that small changes in that parameter cause 
large changes in the model results. 

Steady state: the point where a model has achieved equilibrium 
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Storage: the process of storing or releasing water stored in an aquifer when the hydraulic 
head changes. This may come from water in pore spaces (such as in an unconfined 
aquifer), or the act-ual decompression of water and the aquifer when pumping occurs 
and head is lowered in a confined aquifer. 

Transient: time-varying hydrologeologic conditions. A transient model analyzes flow under 
time-varying conditions of withdrawals, stream stage, changing head, etc. 

Transmissivity: the rate at which water moves through a width of a fully saturated aquifer or 
confining bed under a hydraulic gradient of 1. It is a function of the nature of the 
aquifer and its thickness; specifically, it is the product of hydraulic conductivity and 
aquifer thickness. Aquifers with high values oftransmisssivity, such as the Floridan 
aquifer (T > 1,000,000ft2/day) are very productive aquifers. 

Unconfined aquifer: an aquifer sealed below by an impenneable layer, but open to 
atmospheric pressure above. Also called "water table aquifers". The water level in an 
unconfined aquifer is at or below the top of the aquifer, and defines the water table. 

Unimpaired flow: a model simulation of streamflow that removes the effects of dams, 
withdrawals, etc. It seeks to re-create pre-development streamflow. 

Unlithified: not yet turned to rock 

Water budget: a tally of where, and how much, water is entering or leaving a model area 

Water table: the surface or narrow zone below which all open spaces are filled with water. 
Also referred to as the top of the saturated zone. 

Watershed: An area drained by a stream network. Multiple watersheds comprise a river 
basin. 
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APPENDIX I: 
SURFACE-WATER MODEL AND APPLICATION 

I.l.l Surface Water Model Development 

EPD identified the following key objectives for the FRB surface-water modeling 

component of the study. The surface water modeling should: 
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e Simulate and predict stream flow conditions (historic, current and future 

0 

• 

• 

scenarios) in any place of interest in the modeled sub-basins; 

Evaluate and assess the impact of various management alternatives on stream 

flow conditions as a management tool; 

Be able to predict changes in water quantity response to a variety of future 

management scenarios; and 

Be flexible so the tool can be refined to include results of future studies . 

Although USGS stream flow gauge data provides valuable hydrologic information for 

this study, the . number of gauge stations with sufficient period of record is limited. 

Methods are needed to provide calculations of stream flow data in ungauged places of 

interest such as known habitats of federal protected mussels to develop a detailed water 

resources management model. Based on these objectives, the BASINS modeling 

platform (Duda et al, 2001) was selected for the watershed modeling. The HSPF 

modeling component within BASINS was used to develop the hydrological model and 

water resources management model for the FRB management. 

I.l.2 Introduction 

The Hydrological Simulation Program-FORTRAN, also known as HSPF, is a 

comprehensive, continuous watershed model and computer software package developed 

under EPA sponsorship for use on digital computers to simulatehydrology and associated 

water quality processes on pervious and impervious land surfaces and in natural and man

made water systems such as streams, well-mixed lakes, reservoirs, and impoundments 
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(Duda et a1, 2001). HSPF is an analytical computational tool, which can be used in the 

planning, management, design, and operation of water resources systems. The model uses 

historical time-series information of rainfall, evaporation, temperature, and parameters 

related to land use and coverage patterns, soil properties, river channel characteristics, 

and agricultural practices and other water uses to simulate a comprehensive range of 

water quantity and quality processes that occur in a watershed or river basin. (At present, 

the HSPF models developed for the Flint River sub-basins do not incorporate water 

quality, although the models have this capability.) The output of an HSPF simulation is a 

time series of the quantity and quality of water transported over the land surface to the 

streams/rivers, and also through various soil zones down to the groundwater aquifers. 

Runoff flow rate, sediment loads, nutrients, pesticides, toxic chemicals, and other quality 

constituent concentrations can be calculated. The model then uses these results and 

stream channel information to simulate instream processes. 

1.1.3 Applications 
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HSPF is considered the most comprehensive and flexible watershed model available for . 

hydrology and water quality simulation. It is currently one of the vety few available models 

that can simulate a continuous, dynamic event, or steady-state behavior of both hydrologic I 

hydraulic and water quality processes in a watershed. HSPF uses existing meteorologic and 

hydrologic data; soils and topographic information; and land use, drainage, and system 

(physical and man-made) characteristics to simulate water quantity and quality response 

occurring in a watershed with reasonable accuracy. The potential applications and uses of the 

model include: (Aqua Terra Consulting website) 

o Flood control planning and operations 
• Hydropower studies 
o River basin and watershed planning 
o Storm drainage analyses 
o Water quality planning and management 
o Point and nonpoint source pollution analyses 
• Soil erosion and sediment transport studies 
• Evaluation of urban and agricultural best management practices 
• Fate, transport, exposure assessment, and control of pesticides, nutrients, and 

toxic substances 
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1.1.4 Model Structure and Functionality 

HSPF contains three application modules and five utility modules. The three application 

modules simulate the hydrologic/hydraulic and water quality components of the 

watershed. The utility modules are used to manipulate and analyze time-series data. 

Brief descriptions of the modules follow: (Bicknell et al. 200 1) 

Application Modules: 

The three application modules are: 

• PERLND - Simulates runoff and water quality constituents from pervious land 

areas in the watershed. It is the most frequently used part of HSPF. To simulate these 

processes, PERLND models the movement of water along three paths: overland flow, 

interflow, and groundwater flow. Each of these three paths experiences differences in 

time delay and differences in interactions between water and its various dissolved 

constituents. A variety of storage zones are used to represent the processes that occur on 

the land surface and in the soil horizons. Some of the capabilities available in the 

PERLND module include the simulation of: water budget, snow accumulation and melt, 

sediment production and removal, nitrogen and phosphorous behavior, pesticide 

behavior, movement of a tracer chemical. 

• IMPLND - Simulates impervious land area runoff and water quality. IMPLND is 

used in urban areas where little or no infiltration occurs. IMPLND includes all of the 

pollutant wash off capabilities of the commonly used urban runoff models, such as the 

STORM, SWMM, and NPS models. 

o RCHRES - Simulates the movement of runoff water and its associated water 

quality constituents in stream channels and mixed reservoirs. RCHRES is used to route 

runoff and water quality constituents simulated by PERLND and IMPLND through 

stream channel networks and reservoirs. The processes that can be modeled include: 

Hydraulic behavior, Water temperature; Inorganic sediment deposition, scour, and 

transport by particle size; Chemical partitioning, hydrolysis, volatilization, oxidation, 

biodegradation, and radionuclide decay; DO and BOD balances; Inorganic nitrogen and 
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phosphorous balances; Plankton populations, pH, carbon dioxide, total inorganic carbon, 

and alkalinity. 

Utility Modules 

The five utility modules are used to access, manipulate, and analyze time series 

information stored by the user in HSPF's TSS (Time Series Store) and WDM (Watershed 

Data Management) files. These time series, such as hourlY precipitation, daily 

evaporation, daily stream flow, are used by the application modules. The five utility 

modules are: 

• COPY - copy data in the TSS to another file 

• PL TGEN - generates a plot file for data display on a plotter 

• DISPL Y - creates data display tables 

• DURANL - performs frequency, duration, and excursion analyses; computes 

statistics; and performs toxicity/lethality analysis 

• GENER - permits the transformation of a time series to produce a second, 

different time series 

I.l.5 Basic Concept and Principle in HSPF Model 

HSPF has its origin in the Stanford Watershed Model developed by Crawford and 

Linsley (1966). The model is classed as a general-purpose model; "general purpose" is 

defined as a comprehensive representation of the hydrologic cycle, which can be used to 

represent a broad variety of catchments regimes. This model has been widely 

recognized as one of the best watershed models available and has been applied to many 

catchments throughout the world. 

The model is a conceptual representation of the complete land phase of the hydrological 

cycle and is based on the following principles: (Computer Simulation In Hydrology) 
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• The model should represent the hydrological regimes of a wide variety of streams 

and rivers with a high order of accuracy. 

• It should be easily applied to different watersheds with existing hydrological data. 

• The model should be physically relevant so that estimates of other useful data in 

addition to stream flow, such as overland flow or actual evapotranspiration, can be 

obtained. 

Fig. I-1 is a flowchart depicting the structure of the SWM IV. (Crawford and Linsley, 

1966) 
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In SWM, the various hydrologic processes are represented mathematically as flows and 

storages. Each flow is an outflow from a storage, usually expressed as a function of the 

current storage amount and the physical characteristics of the subsystem. Thus, the 

overall model is physically based, although many of the flows and storages are 

represented in a simplified or conceptual manner. For simulation with the model, the . 

basin has to be represented in terms of land segments and reaches/reservoirs. A land 

segment is a subdivision of the simulated watershed. A segment of land that has the 

capacity to allow enough infiltration to influence the water budget is considered pervious. 

Otherwise it is considered impervious. The two groups of land segments are simulated 

independently. (Hydrocomp, Inc. Website) 

SWM divides land and ground into three different zones : upper zone, lower zone and 

groundwater storage, plus a zone above the ground. The model simulates the water 

movement along three paths: overland flow, interflow and groundwater flow. Water goes 

from clouds to ground surface, then to upper zone, lower zone and finally to 

groundwater. In each zone, the hydrologic processes include flow, interception or 

storage, and evapotranspiration. All these processes are part of the hydrologic cycle and 

follow the water balance equation. 

When rain or snow falls to land surface, part of the precipitation is retained on the plants, 

called interception. From there, it is evaporated without adding to moisture storage of the 
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soil. The portion of precipitation intercepted by plants is measured by the parameter 

CEPSC. The rest of precipitation goes to the upper zone, in which, water first fills upper 

zone storage measured by parameter UZSN, then some of the water goes through the 

upper zone directly to the lower zone, some becomes the interflow measured by 

parameter INTFW in the upper zone, and finally, overland flow is formed when 

infiltration capability is exceeded. Infiltration capability is measured by parameter, 

INFILT. The overland flow and interflow go directly to the stream, while the water in 

upper zone storage eventually goes to lower zone or groundwater storage through 

depletion in addition to evapotranspiration. The water that goes to the lower zone first 

fills lower zone storage (capacity measured by parameter LZSN), then the rest of the 

water goes to groundwater storage, in which, some of the groundwater will go to the deep 

or inactive groundwater storage (amount measured by parameter DEEPER), while some 

will recharge into stream flow (amount is measured by parameter AGWRC). Notice that 

waters in any storage zone are all subject to evapotranspiration. 

The hydraulic processes that occur in the river channel network are simulated by reaches. 

The outflow from a reach or a completely mixed lake may be distributed across several 

targets to represent normal outflow, diversions and .multiple gates on a lake or reservoir. 

Evaporation, precipitation and other fluxes that take place in the surface are also 

represented. Routing is done using a modified version of the kinematic wave equation. 
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1.1.6 Data Needed for HSPF 

• Meteorological Data 

Precipitation and Other Meteorological data: hourly time series data including 

evaporation, air temperature, cloud cover, dew point temperature, wind speed, and solar 

radiation. For hydrological modeling purposes, such as the FRB study, only evaporation 

and air temperature are needed. 

• Land Cover Data 

• Stream Channel Characterization: the hydraulic characteristics of each stream 

reachincludingthe flow rate, surface area, and volume as a function of the water 

depth, channel slope and roughness coefficient etc. 

o Hydrologic and Water Quality Data: these include observed flow and water qw11ity 

data. 

Water Withdrawals: these include surface water and groundwater withdrawals due 

to agriculture irrigation, municipal and industrial water use etc., and surface water 

reduction due groundwater pumping. 

I. 1. 7 Model Development Process 

The processes of a hydrological model development by using HSPF include following 

steps: 

• Data preparation 
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To develop the model using WinHSPF, the study area needs to be delineated into a 

number of sub-basins and the data described above needs to be collected as model input. · 

The delineation and data collection are conducted in the BASIN 3.1 platform based 

ARCVIEW GIS. The data is then input into WINHSPF to construct the watershed model. 

., Model Assemblmg 

Based on the data collected in the previous step, an initial hydrologic model 1s 

constructed and assembled in WINHSPF. 
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• Model Calibration 

The initial model is tuned so that the simulated flow resembles the observed flow as 

closely as possible (Aqua Terra et al, 2004). This is completed by adjusting various input 

parameters within the WinHSPF model. Several indices, including Correlation 

Coefficient, Coefficient of Determination and Nash-Sutcliffe Coefficient, were used to 

measure "the goodness of fit" between the simulated flow and observed flow at the 

calibration station. 

• Model Validation 

After model calibration, the calibrated model needs to be verified and validated by 

comparing simulated flow and observed flow for different time periods. A reasonable 

match between the two flows should be achieved; otherwise, the model needs to be 

recalibrated. 

• Model Applications 
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The validated model then can be used for application and analysis for various future 

scenarios. 

I.2 Model Calibration and Validation 

HSPF models must first be calibrated to available, long-term flow data before they can be 

used to estimate effects of future water use. The purpose of calibration is to match simulated 

stream flow with observed stream flow for the period before irrigation was widely used. 

Simulated streamflow is based on historic water use, rainfall, land use, soil properties, and 

river channel hydraulic characteristics during periods of limited irrigation. Model parameters 

are then adjusted within acceptable bounds to obtain a satisfactory correlation with observed 

flow irt the sub-basins. The calibration period selected is prior to 1976, when there was 

relatively little irrigation in southwest Georgia. Using the calibrated model and parameter 

values obtained from calibration, estimates of post-1975 irrigation usage, rainfall, and other 

data were input to the model and computed flow rates from were compared to observed post-
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1975 data in a process called model validation. Data sources and results ofthis process are 

presented in the following subsections for the Ichawayn:ochaway Creek, Spring Creek, and 

Lower Flint sub-basins. Very similar methods were used to calibrate and validate the HSPF 

models for each sub-basin; however, it was necessary to consider and incorporate differences 

in data such as periods of record and rainfall data. 

I.2.1 . Model Calibration 

!.2.1.1. Ichawaynochaway Creek Sub-Basin 

The USGS gauge at Milford (#02353500) on Ichawaynochaway Creek (Figure 1.2.-1) is the 

only stream gauge in the sub-basin with an extensive period of record pre- and post

irrigation and therefore the only location suitable for model calibration. Hourly or daily 

meteorological records were available at several stations (Figure 1.2-1) in or near the sub

basin (Cuthbert, Dawson, Morgan, Albany, Edison, Colquitt, and Camilla) from which 

rainfall data could be obtained for 1950 through 1975 and 1976 through 1995, periods of 

time considered sufficient for calibration and validation. Gaps in the precipitation data, 

found at every meteorological station, have been filled using available data from the nearest 

stations 

Flow and meteorological data from 1950 through 1975 were input to the HSPF surface-water 

model, and a series of simulations was run for comparison with observed flow at Milford 

under conditions of no agricultural irrigation. Calibration indices, including Correlation 

Coefficient, Coefficient of Determination, and Nash-Sutcliffe Coefficient, were computed as 

a measure of "goodness of fit". Parameters were varied to best match dry-season flows, as 

these are most important to analyzing how permit management policies may affect critical 

(low) flow conditions during droughts. Generally, the fit to historical data was reasonably 

good. Selection of the "best" model parameters was influenced by the need to keep these 

parameters within acceptable ranges; consistency with the characteristics of the other sub

basins; and the hydrologic and geologic characteristics of the modeled sub-basins. The 
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Ichawaynochaway Creek model calibration parameters are listed in Table !.2-1 and the 

calibration indices are listed in Table !.2-2. 

Comparisons of model simulation and historical flows at the Milford gauge for years 1955 (a 

drought year), 1958 (a normal year), and 1973 (a wet year) are shown in Figures I.2-2 thru 

!.2-4. Despite the statistically "good" fit, as measured by the calibration indices, the 

simulations do not precisely match measured flow rates. The HSPF model uses rainfall as 

the driving mechanism for simulated stream flow. When meteorological stations do not 

record a rainfall event responsible for the Milford stream flow at any given time period, flow 

peaks will be missed during simulation, or if a localized storm occurs at a meteorological 

station but does not affect streamflow, peaks will be simulated which did not actually occur. 

Other mismatches in calibration can be caused by errors in gauge measurements, and in 

water withdrawal or return rates (most evident during post 1975 irrigation periods, see 

Section !.2.1.2). Extremely low flows cannot be accurately simulated with consistency by 

the model due to the cumulative uncertainty in the process (i.e. measurement errors, 

modeling uncertainties, etc.). However, the model is considered to be sufficiently accurate to 

indicate conditions that should be avoided, or corrected in some way, to prevent extended 

low-flow conditions. 

Another method of displaying the comparison between the calibrated model and measured 

flow data for the period 1950 through 1975 is the flow duration, or flow exceedance, curve in 

Figure !.2-5. As an example, this curve shows that 10% of the tin1e (horizontal axis) 

simulated and measured flow at Milford (vertical axis), over the whole period of record from 

1950 through 1975, exceeds about 2000 cfs. The calibration simulation exceeds the observed 

flow rate over the upper 8% of the flow range and is slightly below observed flows over the 

lowest 80% ofthe flows. 

!.2.1.2. Model validation 
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The process of model calibration was performed for the period prior to extensive agricultural · 

irrigation. Consequently, no irrigation withdrawals were used in calibration simulations. 

Before the model can be used for estimation of future irrigation water use scenarios, 

however, it should first be validated for a different period of time. For the HSPF models, the 

validation period was chosen to be one in which significant irrigation withdrawals were taken 

from the sub-basin. Based on estimates shown in Figure I.2-6, widespread irrigation started 

around 1976 (Hook, 2005). 

Model validation started with the calibrated model developed as described in Section 1.2.1.1, 

but with the addition of estimated agricultural withdrawal rates believed to correspond to 

historically varying rates for the period 1976 thru 2003. Estimated irrigation rates and 

distributions (Hook et a!, 2005) from which sub-basin specific estimates were derived for 

2001-2002 were used in the validation model (Table I.2-3). These rates were then adjusted 

for each year of the validation period by applying the regression curve forrimla shown in 

Figure I.2-6. 

Also required for the validation simulation.is the effect of assumed historical groundwater 

withdrawal on surface water flow. The USGS calibrated the transient MODFE model for the 

period from March 2001 to February 2002, which includes all of the growing season months 

of 2001. Based on the USGS calibration, EPD divided the USGS modeling area into 

additional sub-basins and computed flow reductions by stream reaches for each sub-basin 

based on the calibrated pumping rates by comparing to the rates with no pumping. Table !.2-

4 provides the estimated cumulative flow reductions derived from the MODFE model at 

Milford on the Ichawaynochaway, Iron City on Spring Creek, and Bainbridge on the Lower 

Flint for estimated pumping rates in 2001 . 

With the estimated surface and groundwater irrigation rates and the calculated reduction in 

surface water flow due to groundwater withdrawal, the validation model was run for the 

period 1976 through 1995. Surface and groundwater pumping rates for this period were 

estimated from current irrigation acreage, modified by the historic rate of growth of irrigation 

over this period, and the drought and normal year application rates as discussed above. 
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As was done for model calibration in Subsection 1.2.1.1, comparisons of model validation 

and historic flows at the Milford gauge for years 2000 (a drought year), 1983 (a normal year), 

and 1998 (a wet year) are shown in Figures 1.2-7 thru 1.2-9. Again, the simulations do not 

perfectly match. In these validation simulations, there are additional uncertainties of 

irrigation water use rate and distribution and the effect of groundwater withdrawal on stream 

flow. However, the overall model validation indices listed in Table 1.2-5 are still acceptable. 

The validation period exceedance curve comparison is shown in Figure I.2-l 0. This graph 

shows that deviations above and below the historical exceedances are focused at the upper 

and lower ends of the flow range, respectively. 

1.2.2. Spring Creek Sub-Basin 

1.2.2.1 Model Calibration 

The USGS gauge on Spring Creek (#02357000) near Iron City (Figure 1.2-11) is the only 

flow gauge in the sub-basin with an extensive period of record both pre- and post-irrigation 

and therefore is the only location suitable for model calibration. Hourly or daily 

meteorological records were available at several stations (Figure 1.2-11) within or near the 

sub-basin (Edison, Blakely, and Colquitt) from which rainfall data could be obtained for 

periods from 1950 thru 1975 and from 1976 thru 2003, periods oftime considered sufficient 

for the purposes of calibration and validation. 

The Spring Creek model calibration parameters are listed in Table 1.2-1 and the calibration 

indices are listed in Table 12-2. Comparisons of model simulation and historical flows at the 

Iron City gauge for years 1956(a drought year), 1958 (a "normal" year) and 1965(a wet year) 

are shown in Figures 1.2-12 thru 1.2-14. Despite the statistically "good" fit, as measured by 

the calibration indices, the simulations do not precisely match measured flow rates. As with 

the calibration for Ichawaynochaway Creek, extremely low flows cannot be accurately 

simulated with consistency by the model. 
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A flow exceedance curve for the Spring Creek ~ode! calibration is shown in Figure !.2-15. 

This curve shows that 80% of the time (horizontal axis) the simulated and measured flow at 

Iron City (vertical axis), over the whole period of record from 1950 thm 1971 (gauge flow 

data is absent from 1971-1975), exceeds about 100 cfs. The calibration simulation slightly 

exceeds the measured flow rate over the upper 7% of the flow range and is below the 

measured flows over the lowest 1% of the flows. 

1.2.2.2. Model Validation 

The Spring Creek validation model was run for the period from 1982 thru 2001 (gauge flow 

data is missing from 1976 to 1982). Comparisons of model simulation and historical flows at 

the Iron City gauge for years 1988(a drought year), 1983(a normal year), and 1989(a wet 

year ) are shown in Figures !.2-16 thru I.2-18. Again, the simulations are not a perfect 

match; in this case there are the additional uncertainties of the irrigation water use rate and 

distribution and the groundwater withdrawal effect on streamflow. However, the overall 

model validation indices listed in Table 1.2-5 are acceptable. 

The validation period exceedance curve comparison is shown in Figure !.2-19. This graph 

shows that simulated flow is slightly higher than observed flow statistically, but in general, 

both match satisfactorily. 

I.2.3 Lower Flint River Sub-Basin 

I.2.3 .1 Model Calibration 

Inside the Lower Flint River Sub-Basin, two USGS gauging stations have long-term 

observations enabling calibration. These two stations are Flint River near Newton 

(#02353000) and Flint River near Bainbridge (#02356000). The record at the Newton station 
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contains data of in-stream flow rates for the period from 1956 to present; and the record at 

the Bainbridge station contains the same type of data for the period from 1928 to 1971. Date 

at both stations can be used in the calibration process. Because the Bainbridge gauge covers 

significantly more drainage area in the basin, that data was chosen for HSPF model 

calibration. Daily meteorological data at five different rain gauges, both inside and outside 

(but close to) the Lower Flint Sub-Basin, are available. These rain gauges are located at 

Albany, . Bainbridge, Cairo, Camilla, and Colquitt. Most of these gauges have recorded 

historic precipitation data from 1950 to August of2003 

A map showing the delineation of the Lower Flint River Sub-Basin, locations of the USGS 

gauges, and locations of the meteorological stations is shown in Figure 1.2 - 20. It is worth 

noting that this sub-basin has two points of inflow from upstream: the Flint River at Albany 

and Ichawaynochaway Creek. Recorded historic flow at Flint River near Albany 

(#02352500) was used as inflow to the most upstream sub-watershed (No. 5). Simulated 

flow at the outlet of the Ichawaynochaway Creek (see Section 1.2 .1 for details) was used as 

inflow to sub-watershed 23. The locations of these inflows are shown in the map with blue 

downward arrows. 

The Lower Flint River SubcBasin model parameters obtained from the calibration process are 

listed in Table 1.2- 1 and the calibration indices in Table 1.2- 2. 

Comparison of simulated and observed historic flows at Flint River at Bainbridge for years 

1955 (a drought year), 1958(a normal year), and 1965 (a wet year) are shown in Figures 1.2 

- 21 through 1.2 - 23. As shown by both these figures and the calibration indices, the match 

between simulated flow and observed flow is quite good. This is in part due to the dominant 

effect of the inflow from upstream. Tributary flow originating within this sub-basin is 

relatively small compared to the magnitude of the inflow. Nonetheless, tributary flow 

simulated from rainfall-driven runoff by the HSPF model contributed to satisfactory 

matching between simulated and observed flow at Bainbridge, which provides confidence in 

using the model to assist management decisions in this sub-basin. 
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Exceedance curves of simulated and observed flow at Bainbridge are shown in Figure I.2- 5. 

The close match at all levels of the exceedance curves strongly indiCates satisfactory 

calibration of the Lower FRB surface water model. 

1.2.3 .2. Model Validation 

Ideally, the validation of the Lower Flint River Sub-Basin should be conducted using an 

independent flow data set on the Flint River at Bainbridge, the same location used for 

calibration. However, USGS ceased operating the Bainbridge gauge after September 30, 

1971; the gauge did not resume operation until October 1, 2001. Given the absence of an 

independent data set at Bainbridge, we chose to validate the model using flow rates observed 

on the Flint River at Newton (#02353000) in the period from 1976 to 2003, even though the 

Newton gauge only includes about 40% of the drainage area above the Bainbridge gauge 

within this Sub-Basin. 

As was done for the calibration in Subsection I.2.3 .1, comparisons of model simulation and 

historical flows at the Newton gauge for years 2000 (a dry year), 1983 (a normal year), and 

1998 (a wet year) are shown in Figures 2.3- 25through 2.3-27. Slight deviations from the 

observed flow can be seen; however, the simulation followed observed flows closely. In 

fact, the model's indices, shown in Table I.2- 5, indicate a .satisfactory validation. 

The validation period exceedance curve comparison is shown in Figure I.2 - 9. It can be 

seen that the simulated data closely matches the observed data, providing additional 

confidence in the application of the surface water model. 

1.3. Model Simulations 

I.3 .1. Description of Model Scenarios 
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The challenge faced in developing a permit management plan for agricultural water use in the 

FRB requires that representative future scenarios of agricultural water use be tested for their 

likely effects on surface-water. The tool to be used to test these scenarios is a combination of 

the USGS MODFE groundwater model and the calibrated HSPF surface-water models. The 

computer models have been described in Sections I.l. and 1.2. Scenarios for future water 

usage are described in this subsection. 

Estimated current and backlog (i.e., irrigation permit applications which have been submitted 

to EPD during the moratorium but not yet acted upon) acreages irrigated from surface water 

and groundwater sources in the Flint sub-basins are shown in Table !.3-1. Among the three 

sub-basins being modeled, the Lower Flint has the most irrigated land (about 170,000 acres), 

98% of which are irrigated from Upper Floridan aquifer groundwater. Spring Creek has 

about 139,000 irrigated acres, 92% from groundwater, and Ichawaynochaway Creek has 

100,000 acres, with 66% irrigated from surface water sources. Current application rates in 

inches per month are given for typical rainfall and drought years, by sub-basin, and for 

groundwater and surface water sources in Table I.3-2 . . 

Tables 1.3-1 and 1.3-2 are the basis for the Current Irrigation Scenario. Other scenarios 

modeled include the Backlog Scenario, which accounts for the option of approving all permit 

applications received by EPD during the permit moratorium, which began in 1999. This is 

equivalent to an increase in irrigation acreage of about 18% above currently mapped acreage 

irrigated by ground and surface water permits for the entire Flint Basin. A further increase in 

irrigation water use is represented by increasing the application rates for the Backlog 

Scenario by 25%, for example as a result of an extensive Crop Mix Scenario change. 

Finally, in case the evaluations of model results show that the Current Scenario over

allocates the water supply under drought conditions, Cutback Scenarios of 80%, 70%, and 

60% of current irrigation use rates are also modeled. 

I.3 .2. Model Results 
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I.3 .2 .1. Groundwater Model Results 

The USGS MODFE model was used to compute the estimated reduction in surface water 

flow rates in each of the modeled sub-basins for each scenario in both dry and normal rainfall 

years. The computations are made monthly for each stream reach in the model area and can 

therefore be accumulated for each node in the model. Table 1.3-3 provides an example 

comparison of the calculated stream flow reductions (compared to simulated scenarios of no 

pumping) at selected nodes (the Milford gage on Ichawaynochaway Creek, the Iron City 

gauge on Spring Creek, and the Bainbridge gauge on the Lower Flint) for the Current, 

Backlog, and 1.25xBacklog scenarios in the growing season months of a drought and normal 

year. Streamflow reductions are much greater at the Bainbridge gauge in the Lower Flint 

sub-basin and at Iron City in the Spring Creek sub-basin than at the Milford gauge in the 

Ichawaynochaway Creek sub-basin due to the larger number of irrigation wells in the former 

two basins. The computed daily flow reductions obtained from MODFE for these locations 

are subtracted from the corresponding daily flow rates in the HSPF models to yield the 

estimated surface flow rates for each scenario at each model node (See Section 1.3.2.2). 

1.3.2.2. Surface Water Model Results 

In order to evaluate the effect of a range of future agricultural irrigation pumping rates, the 

calibrated HSPF sub-basin models were applied to the hydrologic period extending from1950 

thru 2003 with the pumping scenarios described in Section 1.3 .1. Using the criterion that 

unimpaired flow rates at the Newton gauge (US Army Corps of Engineers, 1997) be among 

the lowest 25% in the historical record for the growing season, years that met the criterion 

were considered drought years and thus chosen for higher irrigation rates in the model runs 

were 1951, 1954, 1955, 1956, 1968, 1977, 1981, 1985, 1986, 1988, 1990, 1995, 1999, 2000, 

and 2002. This 54-year sequence of climatic conditions represents one possible view of the 

future. Due to the complexity of changing data input for both models in their current 

formats, multiple sequences of statistically comparable, yet randomly varying, hydrologic 
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conditions can not be set up and compUted in an efficient manner. This is a goal for future 

analysis. 

To illustrate the range of modeled flow effects, Figures 1.3-1, 1.3-2, and 1.3-3 compare the 

computed flow exceedance curves for the Current, Backlog, and 1.25 x Backlog (the latter 

representing future, significantly higher irrigation rates, such as may be due to a crop mix 

requiring much greater irrigation rates) scenarios in the Ichawaynochaway Creek, Spring 

Creek, and Lower Flint River sub-basins. For example, on Ichawaynochaway Creek near 

Milford, the flow rate exceeded 95% of the time can be seen to decrease from about 120 cfs 

for the Current Scenario to about 110 cfs for the Backlog Scenario and to about 9 5 cfs for the 

1.25 x Backlog Scenario. On Spring Creek near Iron City, the flow rate exceeded 95% of 

the time can be seen to decrease from about 25 cfs for the Current Scenario to about 20 cfs 

for the Backlog Scenario and to about 10 cfs for the 1.25 x Backlog Scenario. On the Flint 

River at Bainbridge, the flow rate exceeded 95% of the time is about 2280 cfs for the Current 

Scenario; it is reduced to about 2250 cfs for the Backlog Scenario, and further reduced to 

about 2200 cfs for the 1.25 x Backlog Scenario. These effects include the computed 

groundwater reductions described in Section 1.3 .2.1 from the MODFE model. 

Another view ofthe modeled effects on flow rates can be illustrated by looking at daily flow 

rates computed for specific years at the same model nodes. Using the years chosen to 

illustrate the model calibration results in Section 1.2.1.1 (a drought, wet, and normal year), 

Figures 1.3-4 thru 1.3-12 present comparison~ of the simulated flow rates for the Current, 

Backlog, and 1.25xBacklog Scenarios. Specifically, Figures I.3-4 through I.3-6 show 

simulated stream flow on Ichawaynochaway Creek near Milford under the three scenarios in 

1955 (drought year), 1958 (normal year), and 1973 (wet year). Figures 1.3-7 through 1.3-9 

show simulated stream flow on Spring Creek near Iron City under the three scenarios in 1988 

(drought year), 1958 (normal year), and 1965 (wet year), and Figures 1.3-10 through 1.3-12 

show simulated stream flow on the Flint River at Bainbridge under the three scenarios in 

1955 (drought year), 1958 (normal year), and 1973 (wet year). It can be seen that the most 

significant differences in simulated stream flow rates occur in drought years. For example, 

the lowest flow rate at Ichawaynochaway Creek near Milford, given the 1955 meteorology 
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(Figure 1.3-4), is about 60 cfs under the Current Irrigation Scenario. The flow rate is reduced 

to less than 40 cfs under the Backlog Irrigation Scenario, and to less than 20 cfs under the 

1.25 x Backlog Scenario. 

!.4 Scenario Impact Evaluation 

I.4.1. Discussion oflnstream Flow Impact Criteria 

Having computed stream flows resulting from several possible future irrigation scenarios, the 

next step is to evaluate the impact of these reduced flow rates ontwo sets of criteria: 1) low 

flow criteria that would be protective of endangered aquatic species and 2) the effect on 

streamflows protective of water quality standards. 

!.4.1. L Aquatic Habitat Protection Stream Flow Criteria 

As part of the federal agency preparation for review of negotiated ACT and ACF basins 

Water Allocation Formulas between Georgia, Alabama, and Florida, the U.S. Fish & 

Wildlife Service and U. S. Environmental Protection Agency (USEPA) developed a set of 

draft guidelines for protection of the basins' riverine ecosystems. The guidelines were 

intendedfor evaluation under the FWS's Endangered Species Act authority and EPA's Clean 

Water Act authority. The guidelines were not intended to be exclusive, but stated that an 

allocation formula that di.d not comply with the guidelines would require a more detailed 

review by both agencies. It was felt that the guidelines would protect both the present 

structure and function of the riverine ecosystems as well as endangered species (USFWS and 

USEPA, October 25, 1999). 

The Flint River Technical Advisory Committee agreed that the Monthly 1-day Flow Minima 

(U1) and the Annual Low-Flow Duration (U2) guidelines would be an appropriate measure 

of the impact on streamflows resulting from the range of irrigation scenarios described 

above. Specifically, these guidelines (USFWS and USEPA, October 25, 1999) are defined 

as: 
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U 1: Monthly 1-day minima 

Computational defmition: using the complete daily discharge record for the reach, 
compute the 1-day minimum flow for each month of the year in all years. Compute the 
minimum, 25th percentile, and median of these minimum flow values. For each future 
month, the 1-day minimum flow guideline is to: 

d. Exceed the minimum in every year. 
e. Exceed the 25th percentile in 3 out of 4 years. 
f. Exceed the median in half of the years. 

U2: Annual low-flow duration 

Computational definition: using the computed daily discharge record for the reach, 
compute the average annual discharge (AAD) for each calendar year, and then the average of 
these annual values. Compute the number of days per year for each calendar year durin~ 
which daily discharge is less than 25 percent of the AAD. Compute the maximum, 75 
percentile, and median of these values. For each future year the guideline is: 

d. Do not exceed the maximum duration in any years. 
e. Do not exceed the 75th percentile in 3 out of 4 years. 
f. Do not exceed the median in half the years. 

Maintenance of the Ul and U2 guidelines in the Flint Basin would be an attempt to prevent 

irrigation in the Flint Basin from lowering the monthly historical !-day low flow minima and 

also from increasing the duration of annual low flow conditions. 

1.4.1.2. Water Quality Guidelines 

Potential impacts to water quality may also be important to the evaluation of scenario model 

results in the FRB. Georgia EPD develops waste-load allocations and associated National 

Pollutant Discharge Elimination System (NPDES) permit limits for municipal and industrial 

surface water discharges that protect in-stream dissolved oxygen standards and other in

stream water quality criteria. NPDES permits are developed to protect water-quality 

standards using a minimum stream flow equal to the annual 7Ql0; i.e. the minimum 7-day 

average stream flow having a 10 percent chance of occurrence in any year, or a theoretical 
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recurrence interval of 10 . years. Changes to surface water hydrology that cause stream flows 

to more frequently be less than the 7Q10 used to determine NPDES limits could adversely 

affect a stream's ability to meet the dissolved oxygen standard and other criteria during 

critical low flow conditions. If decreased stream flows persist for a long period, such that 

annual 7Q10 must be re-calculated downward, allowable waste-load allocations may need· to 

be decreased to prevent the new, more rigorous standards from being violated. This could 

impose an additional water treatment burden on those municipalities or industries with 

NPDES permits. 

To address this, ririgation scenario model results were evaluated for their potential effect on 

the frequency of 7Q10 flows at selected locations in the sub-basins. 

1.4.2. Computation of In-stream flow criteria 

For the purposes of this Plan, in-stream flow criteria are calculated at three representative 

gauge locations: Ichawaynochaway Creek at Milford, Spring Creek near Iron City, and the 

Flint River at Bainbridge. 

!.4.2.1 Aquatic Habitat Protection Stream Flow Criteria 

Table 14-1 presents comparisons of the aquatic habitat guidelines computed for each of the 

gauge locations based on the full period of record at each gauge location. 

1.4.2.2 Water Quality Guidelines 

A review of historic streamflow data and NPDES permit conditions, as well as computation 

of 7Q 10 flow rates for various time periods, indicates that the 7Q 10 used by EPD to set 

current permit discharge limits in Southwest Georgia was based on pre-1970 historic flow 

data. The computed 7Ql 0 for this period is 2500 cfs for Bainbridge, 140 cfs at Milford, and 

15 cfs for Iron City. 
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I.4.3 Model Scenario Effects 

!.4.3.1. Aquatic Habitat Protection Stream Flow Guidelines 

The effects on U1 and U2 stream flow guidelines can be computed for the future irrigation 

scenarios described in Section I.3. In these model runs, assumed irrigation distribution 

patterns and application rates for each scenario are modeled for the 54-year hydrologic 

pattern observed for the period from 1950-2003. The irrigation acreage does not change 

from year to year in these scenarios (see Table I.3-1) and the application rates change only 

according to whether a particular year was a drought or not (Table !.3-2). The 54-year series 

of computed flow rates can be viewed as being representative of the likelihood that particular 

surface water flow rates will be observed if the climatological conditions and irrigation 

patterns do not significantly change from those modeled. 

. Thus, to meet the U1 guidelines described and computed in Sections 1.4.1 and 1.4.2, and 

shown in Table 1.4-1, none of the monthly 1-day minimum flow rates computed for the 

future scenarios as shown in Table 1.4-2 for Ichawaynochaway Creek at Milford should be 

less than the criteria. Observed gauge flow rates show no variances (all "O's"), but model 

results show as many as 5 variances in the month of September, generally being greatest for 

the more intensive irrigation scenarios (i.e., Backlog and 1.25x Backlog Scenarios) and in the 

August-September months of the growing season. For the Ul-B guideline, variances should 

not exceed 1 in 4 years (25%), but this does occur, again mostly for the Backlog Scenarios in 

August and September. The Ul-C guideline should not show variances greater than 50% (1 

in 2 years), but this occurs in late summer. 

The differences between scenario U1 variance computations at the three gauge locations can 

be seen for selected years (1980's) in Figure 1.4-1 which shows the modeled minimum 1-day 

flow rates during the month of August vs . the minimum (U1-A), 25% (Ul-B), and mean 

(50%) (U1-C) criteria. Ul-A is not met in 1986 with the Current and Backlog Scenarios, but 

is met in all other years and scenarios. Variances occur for the Ul -B guideline in 1981 and 

1986 (all scenarios) and in 1985 and 1988 for some scenarios, but a 25% variance rate is 
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acceptable for Ul-B. Only 1982, 1984, and 1989 have no Ul-C variances, though a 50% 

variance rate is acceptable. 

Table 1.4-3 displays the results of comparisons of the duration of U2 computed scenario 

flows below 25% of the annual average for Ichawaynochaway Creek. The maximum 

allowable duration is exceeded in each of the model runs. The 1 in 4 year allowance is 

exceeded in several scenarios. The median allowable duration is equaled only in the 

1.25xBacklog Scenario. 

Tables 1.4-4 and 1.4-5 and Figure 1.4-2 summarize guideline results for Spring Creek and 

Tables 1.4-6 and 1.4-7 and Figure 1.4-3 for the Lower Flint. Spring Creek model results 

indicate very high rates of variance for Ul and for UlC and low rates for U2A compared to 

Ichawaynochaway Creek. Flint River model results show virtually no variances for any of 

the criteria. Section 1.4.4 presents discussions of reasons for some of the variability in sub

basin guideline variance computations and comments on the interpretation of these model 

results. 

1.4.3.2. .Water Quality Guidelines 

Table 1.4-8 ·compares the 7Ql0 streamflows at Milford on Ichawaynochaway Creek, on 

Spring Creek near Iron City, and at Bainbridge on the Lower Flint, computed from pre-

1970's gauge data and using model simulation results from four future irrigation scenarios. 

The differences between the future scenario low-flow computations and the pre-irrigation 

computation are significant in each case. This implies that water quality standards would be 

violated more frequently in the future if permitted constituent loadings are not reduced. 

One way to estimate the increased frequency of potential water quality standard violations 

implied by this analysis, if loadings are not reduced, is to compute the change in frequency of 

occurrence of the pre-1970 7Ql0 flow rate for the scenarios in Table 1.4-8. These are shown 

for the three modeled locations in Table 1.4-9. For the Milford gauge, the frequency of flows 

less than the pre-1970 7Q10 flow rate is 2.9%. This increases to 6.5% for the Current 
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Scenario and 7.2% for the Backlog Scenario. For the Iron City gauge, the frequency of flows 

less than pre-1970 7Ql0 increases from 3.5% for the Current Scenario to 6.3% for the 

Backlog Scenario; for the Bainbridge gauge, the increase is from 5.4% to 7.2%. 

1.4.4. Interpretation of Scenario Impact Model Results 

Tables 1.4-2 thru 1.4-9 show a wide range of results for the various conditions represented by 

the MODFE groundwater and HSPF surface water model simulations, as well as the 

observed data. The most extreme differences may be the small number of variances from the 

Ul and U2 guidelines for the Flint River at Bainbridge compared to Ichawaynochaway and 

Spring Creeks. However, there are also differences in how the guidelines are missed in the 

latter two locations and the fact that the observed data at those locations do not indicate any 

variances (since the guidelines were developed from those data). 

The reason for these apparent discrepancies is primarily due to: 1) the calibration of the 

models, and 2) the uncertainties in the measurement and modeling process, which are 

especially evident at low flows . 

Uncertainties inherent in model calibration have been discussed previously. , These 

uncertainties are magnified at low flows. For example, measurement errors in gauged flow 

probably exceed the 7Q10 of Spring Creek at Iron City. This may not be true at Milford on 

the Ichawaynochaway, but the uncertainties are still a significant fraction of the 7Q 10. On 

the Lower Flint the flow rates are much higher, even under drought conditions, but the much 

better calibration match at Bainbridge and the lack of guideline variance are becausethe 

Lower Flint HSPF model is much less dependent on rainfall input as the driver and much 

more dependent on the more reliable flow gauge at Albany, where upstream inflow is 

incorporated into the model. The other two basins do not have gauged inflows that control a 

large percentage of the surface water flow at the modeled locations. In other words, the large 

inflow to the Lower Flint sub-basin numerically "overwhelms" measurement and modeling 
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uncertainties, whereas in Spring Creek and Ichawaynochaway sub-basins those uncertainties 

make up a larger portion of the simulated stream flow. 

Because of the uncertainties and limitations described above, the model results should be 

interpreted with consideration for the differences between scenarios relative to the guidelines 

rather than strictly in terms of a direct comparison with the guidelines. In general, models are 

most accurate when used to determine differences between scenarios. The differences 

between computed scenario criteria relative to the magnitude of the allowable criteria may be 

more meaningful than whether the scenario criteria exceed the allowable criteria. For 

example, for Spring Creek (Table 1.4-4) there is only about a 2% increase in Ul-C for the 

Backlog Scenario vs. the Current Scenario compared to a 50% variance allowance. Even the 

calibrated results are 8 to 10% above the variance limit in most summer months. Another 

example can be taken :from comparisons of flows against 7Q10 (Tables 14-8 and 14-9). The 

difference between modeled scenario results may be more meaningful than the difference 

from the historical data. 
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Figure I.2- I: Ichawaynochaway Creek Sub-Basin with Gauging Stations, Met Stations, and 
sub-basin delineations 
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Figure 1.2- 2: Observed vs. calibrated streamflow oflchawaynochaway Creek near Milford 
for 1955 (dry year) 
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Figure I.2- 3: Observed vs. calibrated streamflow oflchawaynochaway Creek near Milford 
for 1958 (Normal Year) 
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Figure I.2- 4: Observed vs. calibrated streamflow oflchawaynochaway Creek near Milford 
for 1973 (Wet Year) 
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Figure I.2 - 5: Duration Curve for Calibrated vs. Observed Flow oflchawaynochaway Creek 
at Milford 

1500 

""" J!! 
u 

~ 1000 
0 
,_) 
tz.. 

500 

- OBSERVED 
-CALIB-VA 

J F M A M J J. A s 0 N D 
2000 

FLOW (cfs) at ICH. CR 

Figure 1.2.1 -7: Observed vs. calibrated streamflow oflchawaynochaway Creek near 
Milford for 2000 (Dry Year) · 
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Figure I.2- 8: Observed vs. calibrated streamflow oflchawaynochaway Creek near Milford 
for 1983 (Normal Year) 
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Figure I.2- 9: Observed vs. calibrated streamflow oflchawaynochaway Creek near Milford 
for 1988 (Wet Year) 
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Figure 1.2- 10: Duration Curve of Validated vs. Observed Flow oflchawaynochaway Creek 
near Milford 
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Figure I.2 - 11: Map of Spring Creek sub-basin showing gauge stations, meteorologic 
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Figure 1.2- 12: Observed vs. calibrated streamflow of Spring Creek near Iron City for 1956 
(Dry Year) 
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Figure 1.2- 13 : Observed vs. calibrated streamflow of Spring Creek near Iron City for 1958 
(Normal Year) 
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Figure 1.2 - 14: Observed vs. calibrated streamflow of Spring Creek near Iron City for 1965 
(Wet Year) 
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Figure 1.2 - 15: Duration curve for calibrated vs. observed flow for Spring Creek near Iron 
City 
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Figure 1.2 - 16: Observed vs. calibrated streamflow of Spring Creek near Iron City for 1988 
(Dry Year) 
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Figure I.2- 17: Observed vs. calibrated streamflow of Spring Creek near Iron City for 1983 
(Normal Year) 
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Figure 1.2- 18: Observed vs. calibrated streamflow of Spring Creek near Iron City for 1989 . 
(Wet Year) 
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Figure I.2 - 19: Duration Curve of Validated vs. Observed flow at Spring Creek near Iron 
City 
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Figure 1.2 - 20: Lower Flint River Sub-Basin with Gauging Stations, Met Stations, and sub
basin delineations 
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Figure 1.2 --: 21: Observed vs. calibrated streamflow of the Flint River at Bainbridge for 195 5 
(Dry Year) 
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Figure I.2- 22: Observed vs. calibrated streamflow of the Flint River at Bainbridge for 1958 
(Normal Year) 
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Figure I.2 - 23: Observed vs. calibrated streamflow of the Flint River at Bainbridge for 1965 
(Wet Year) 
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Figure 1.2 - 24: Duration Curve of Calibrated vs. Observed Flow of Flint River at Bainbridge 
(for period 1953 to 1971) 
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Figure I.2- 25: Observed vs. calibrated streamflow of the Flint River at Newton for 2000 
(Dry Year) 
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Figure I.2 - 26: Observed vs. calibrated streamflow of the Flint River at Newton for 1983 
(Normal Year) 
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Figure I.2- 27: Observed vs. calibrated streamflow of the Flint River at Newton for 1998 
(Wet Year) 
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Figure 1.2-28: Duration Curve for Calibrated vs. Observed Flow of Flint River at Newton 
(period 1976 to 2003) 
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Figure I.3 - 1: Duration Curves of Scenarios Current, Backlog, and 1.25Xbacklog of 
Ichawaynochaway Creek near Milford 
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Figure I.3 - 2: Duration curves of Scenarios Current, Backlog, and 1.25Xbacklog at Spring 
Creek near Iron City 
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Figure 1.3-3: Duration Curves of Scenarios Current; Backlog, and 1.25Xbacklog ofFlint 
River at Bainbridge 
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Figure I.3- 4: Simulated streamflow of Ichawaynochaway Creek near Milford for 1955 (Dry 
Year) 
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Figure I.3- 5: Simulated streamflow of the Flint River at Bainbridge for 1958 (Normal 
Year) 
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Figure I.3- 6: Simulated streamflow of Ichawaynochaway Creek near Milford for 1973 
(Wet Year) 
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Figure !.3-8: Simulated streamflow ofSpring Creek near Iron City for 1958 (Dry Year) 
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Figure L3- 9: Simulated streamflow of Spring Creek near Iron City for 1965 (Wet Year) 
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Figure 1.3 - 10: Simulated streamflow of the Flint River at Bainbridge for 195 5 (Dry Year) 
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Figure I.3- 11: Simulated streamflow of the Flint River at Bainbridge for 1958 (Normal 
Year) 
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Figure I.3 -12: Simulated streamflow of the Flint River at Bainbridge for 1973 (Wet Year) 
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Milford (month of August) 
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Figure I.4- 2: Evaluation of Scenarios Using Ul Criteria Spring Creek at Iron City (month 
of August) 
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Figure 1.4 - 3: Evaluation of Scenarios Using Ul Criteria Flint River at Bainbridge (month of 
August) 
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Table 1.4- 1: Computed guideline for Ul and U2 for full period of record 
(a) Guideline for Uland U2 for Ichawaynochaway Ck. at Milford for full period of record 

lchawaynochaway Creek at Milford 
U1-Daily minimum flows derived from full period of record 
10/1939-9/2003 plus part of 1905, all1906 and 1907 

lowest daily 25 percentile of median of 

Month minimum daily minima daily minima 

Jan 193 381 482 
Feb 224 451 576 
Mar 220 478 603 
Apr 175 342 473 
May 43 228 308 
Jun 12 162 228 

~ul 21 153 227 

!Aug 6 139 223 
Sep 10 148 197 
Oct 98 179 235 
Nov 115 222 274 

Dec 200 289 365 

fA.nnual Low Flow Duration (U2) Statistics 

~5% Annual Average 
Discharge 171 cfs 

Maximum 1 in 4 yrs 1 in 2 yrs 

Criteria: Annual Low 
Flow Duration (days) 168 28 0 
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(b) Guideline for Ul and U2 for Spring Ck. near Iron City for full period of record 

Spring Creek at Iron City 
U1-Criteria derived from full period ofrecord 
7/1937-9/2003 

U1-A U1-B U1-C 

monrhly Statistics minimum 25percentile median 

Jan 12.6 108.0 226.8 

Feb 31 .5 204.3 387.9 
Mar 47.7 256.5 459.0 
Apr 51 .3 197.1 299.7 

May_ 3.5 87.8 122.4 

Jun 0.8 48.2 90.0 

Jul 0.2 45.9 92.7 

Aug 0.0 36 .7 79.2 

Sep 0.0 32.4 59.0 

Oct 0.3 28.8 63.9 

Nov 0.6 34.2 65.7 

Dec 10.8 49.5 97.2 

~nnual Low flow Duration (U2) Statistics . 

~5% Average Annual 
Discharge 110 cfs 

Maximum 1 in 4 yrs 1 in 2 yrs 

Criteria: Annual Low 
Flow Duration (Days) 272 174.25 111 
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(c) Guideline for Ul and U2 for lower Flint River at Bainbridge for full period of record 

Lower Flint at Bainbridge 
U1-Daily minimum flows derived from whole period of HSPF 

r.alibrated model, 1953-2003 
lowest daily 25 percentile of 

Month minimum daily minima 

Wan 1888 3757 

Feb 2368 4672 

Mar 2349 5848 

~pr 3077 . 4448 
May 1463 3107 . 

~un 1151 2377 

~ul 1165 2516 

~ug 988 2398 
Sep 1003 2062 

Oct 1358 2035 
Nov 1442 2055 

Dec 1784 2585 

~nnual Low Flow Duration (U2) Statistics 

~5% Annual Average 
Discharge 1998 cfs 

median of 

daily minima 

5430 
7164 
7449 

6165 
4248 
3363 
3400 
3022 
2549 
2542 
2832 

3374 

Maximum 1 in 4 yrs 1 in 2 yrs 

Criteria: Annual Low 
Flow Duration (days) 140 8 0 
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Table 1.4-2: Ul guideline effects for Ichawaynochaway Creek at Milford: Monthly 1-day 
Minima Criteria- Variances Criteria are from full period of record ·· 

Lowest monthly 1-day minimum flow (U1-A) 

ltNumber. of years that flow was below the monthly criteria- should not exceed zero) 

Apr May Jun Jul Aug Sep 

Criteria (cfs) 175 43 12 21 6 10 

Observed 1939-1975 0 0 0 0 0 0 

Observed 1953-2003 0 0 0 0 0 0 

No irr 1953-2003 1 0 0 0 0 0 

Calibrated 1953-2003 1 0 0 0 1 2 
0.6 x Current irrigation 1 0 0 0 0 0 
0.7 x Current irrigation 1 0 0 0 0 1 
0.8 x Current irrigation 1 0 0 0 1 2 
Current irr. over 50 yrs 1 0 0 2 3 4 
Backlog 1 0 1 2 3 5 
1.25 x Backlog 1 0 1 3 4 5 

25 percentile of monthly 1-day minimum flows (U1-B) 

Percent of years with that flow was below monthly criteria- should not exceed 25%) 

Apr May Jun Jul Aug Sep 

Criteria (cfs) 342 228 162 153 139 148 

Observed 1939-1975 23.1% .15.4% 15.4% 7.7% 3.8% 15.4% 

Observed 1953-2003 21.6% 23.5% 25.5% 23.5% 25.5% 24.0% 
No irr 1953-2003 19.6% 11 .8% 7.8% 9.8% 7.8% 12.0% 
Calibrated 1953-2003 19.6% 15.7% 13.7% 11.8% 11 .8% 16.0% 

0.6 x Current irrigation 19.6% 15.7% 19.6% 13.7% 15.7% 22.0% 
0.7 x Current irrigation 19.6% 15.7% 19.6% 13.7% 17.6% 22.0% 
0.8 x Current irrigation 19.6% 15.7% 19.6% 15.7% 17.6% 26.0% 
Current irr. over 50 yrs 19.6% . 19.6% 19.6% 15.7% 27.5% 28.0% 
Backlog 21 .6% 21 .6% 19.6% 23.5% 27.5% 32.0% 

1.25 x Backlog 21 .6% 23.5% 25.5% 29.4% 35.3% 32.0% 
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Median of monthly 1-day minimum flows (U1-C) 
Percent of years that flow was below the monthly criteria- should not exceed 50%) 

Apr May Jun Jul Au a Sep 

Criteria (cfs) 473 308 228 227 223 197 

Observed 1939-197 5 46.2% 38.5% 34.6% 38.5% 34.6% 38.5% 

Observed 1953-2003 39.2% 51.0% 43.1% 49.0% 52.9% 50.0% 

No irr 1953-2003 37.3% 27.5% 23.5% 23.5% 29.4% 22.0% 

Calibrated 1953-2003 39 .2% 33.3% 29.4% 31.4% 37.3% 38.0% 

0.6 x Current irrigation 39.2% 33.3% 31.4% 31.4% 43.1% 36.0% 

0.7 x Current irrigation . 39.2% 37.3% 33.3% 31.4% 45.1% 42 .0% 

0.8 x Current irrigation 39.2% 41 .2% 33.3% 35.3% 45.1% 50.0% 

Current irr. over 50 yrs 45.1% 45.1% 37.3% 43.1% 52.9% 56.0% 

Backlog 45.1% 49.0% 43.1% 49.0% 60.8% 58.0% 

1.25 x BackloQ 45.1% 51.0% 43.1% 51.0% 64.7% 60.0% 

Table !.4- 3: U2 guideline effects for Ichawaynochaway Creek at Milford: Annual Low 
Flow Duration Variances Criteria are from full period of record 

!Annual Low Flow Duration (U2) Statistics 

25% Annual Average Discharge 171 cfs 

Maximum 1 in 4 yrs 1 in 2 yrs 

Criteria: Annual Low Flow Duration 
days) 168 28 0 

Allowable years of variance 0 <25% <50% 

Observed 1939-1975 0 8.0% 18.0% 

Observed 1953-2002 0 28.0% 48.0% 

No irr 1953-2002 1 14.0% 28.0% 

Calibrated 1953-2003 2 22.0% 34.0% 

0.6 x Current irrigation 5 22.0% . 34.0% 

0.7 x Current irrigation 5 24.0% 34.0% 

0.8 x Current irrigation 6 28.0% 34.0% 

Current irr. over 50 yrs 6 28.0% 42.0% 
Backlog 6 32.0% 48.0% 

1.25 x Backlog 6 36.0% 50.0% 

229 

GA00185964 



230 

Table 1.4-4: Ul guideline effects for Spring Creek near Iron City: Monthly 1-day Minima 
Criteria - Variances Criteria are from full period of record 

Lowest monthly 1-day Minimum flow (U1-A) 
(Number of years that flow was below the monthly criteria- should not exceed zero) 

Apr May Jun Jul AuQ Sep 

Criteria (cfs) 51.30 3.51 0.81 0.16 0.00 0.00 
Observed 1937-1971 0 0 0 0 0 0 
Observed 1953-2003 0 0 0 0 0 0 
No irr 1953-2002 2 0 0 0 0 0 
Calibrated 1953-2003 3 3 4 5 0 0 

0.6 x Current irrigation 4 3 8 7 0 0 
0.7 x Current irrigation 6 4 9 7 0 0 
0.8 x Current irrigation 6 4 11 8 0 0 
Current irr. over 50 yrs 7 5 14 11 0 0 
Current irr. over 50 yrs(updated) 7 4 14 8 0 0 
Backlog 7 7 16 11 0 0 

1.25 x Backlog 7 11 17 12 0 0 

25 percentile of monthly 1-day minimum flows (U1-B) 
Percent of years that flow was below monthly criteria - should not exceed 25%) 

Apr May Jun Jul Aug Sep 

Criteria (cfs) 197.1 87.8 48.2 45:9 36.7 32.4 
Observed 1937-1971 11.8% 6.1% 2.9% 5.9% 11.8% 11.8% 
Observed 1953-2003 26.2% 26.8% 29.3% 31.0% 33.3% 29.3% 
No irr 1953-2002 33.3% 45.1% 29.4% 25.5% 13.7% 16.0% 
Calibrated 1953-2003 33.3% 51.0% 33.3% 35.3% 27.5% 18.0% 
0.6 x Current irrigation 33.3% 56.9% 47.1% . 41.2% 31.4% 22.0% 
0.7 x Current irrigation 33.3% 56.9% 49.0% 43.1% 31.4% 22.0% 
0.8 x Current irrigation 33.3% 58.8% 51.0% 43.1% 33.3% 30.0% 
Current irr. over 50 yrs 33.3% 60.8% 52.9% 47.1% 39.2% 38.0% 
Current irr. over 50 yrs(updated) 33.3% 58.8% 52.9% 45.1% 37.3% 36.0% 
Backlog 33.3% 60.8% 56.9% 49.0% 41.2% 38.0% 
1.25 x Backlog 33.3% . 60.8% 58.8% 54.9% 47.1% 44.0% 
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Median of monthly 1-day minimum flows (U1-C) 

Percent of years that flow was below the monthly criteria- should not exceed 50%) 

Apr May Jun Jul Aug Sep 

Criteria (cfs) 299.7 122.4 90 92.7 79.2 58.95 

Observed 1937-1971 26.5% 15.2% 20.6% 23.5% 20.6% 23.5% 

Observed 1953-2003 50.0% 56.1% 53.7% 57.1% 52.4% 56.1% 

No irr 1953-2002 52.9% 58.8% 56.9% 52.9% 45.1% 38.0% 

Calibrated 1953-2003 52.9% 64.7% 60.8% 58.8% 51 .0% 50.0% 

0.6 x Current irrigation 52.9% 62.7% 70.6% 58.8% 54.9% 58.0% 
0.7 x Current irrigation 52.9% 62.7% 70.6% 58.8% 54.9% 58.0% 

0.8 x Current irrigation 52.9% 64.7% 72.5% 60.8% 56.9% 58.0% 

Current irr. over 50 yrs 52.9% 66.7% 74.5% 64.7% 58.8% 62.0% 

Current irr. over 50 yrs(updated) 52.9% 64.7% 72.5% 62.7% 58.8% 62.0% 

Backlog 52.9% 68.6% 74.5% 64.7% 60.8% 62.0% 

1 .25 x Backlog 54.9% 74.5% 74.5% 70.6% 62.7% 70.0% 

Table !.4- 5: U2 guideline effects for Spring Creek near Iron City: Annual Low Flow 
Duration Variances Criteria are from full period of record 

!Annual Low flow Duration (U2) Statisti cs 

25% Average Annual Discharge 11 Ocfs 

Maximum 1 in 4 yrs 1 in 2 yrs 

Criteria: Annual Low Flow Duration 
lrDays) · 272 174.25 111 

!Allowable years of Variance 0 <25% <50% 

Observed 1937-1970 0 12.1% 27.3% 

Observed 1953c2002 0 30.0% 52.5% 
No irr 1953-2002 0 12.0% 46.0% 
Calibrated 1953-2002 0 16.0% 52.0% 
0.6 x Current irrigation 0 18.0% 52.0% 
0.7 x Current irrigation 0 20.0% 54.0% 
0.8 x Current irrigation 0 22.0% 54.0% 
Current irr over 50 yrs 0 26.0% 5Ei.O% 
Current irr over 50 yrs (updated) 0 26.0% 56.0% 
Backlog 0 28.0% 56.0% 

1.25 x Backlog 0 30.0% 56.0% 
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Table L4- 6: Ul guideline effects for Flint River at Bainbridge: Monthly 1-day Minima 
Criteria- Variances Criteria are from full period ofHSPF calibrated model (1953-2003) 

Lowest monthly 1-day minimum flow(U1-AJ 
Number. of years that flow was below the monthly criteria- should not exceed zero) 

Apr May Jun Jul Aug Sep_ 
Criteria (cfs) ·3077 1463 1151 1165 988 1003 
No irr 1953~2003 0 0 0 0 0 0 
Calibrated 1953-2003 0 0 0 0 0 0 
0.6 x Current irrigation 0 0 0 0 0 0 
0.7 x Current irrigation 0 0 0 0 0 0 
0.8 x Current irrigation 0 0 0 0 0 0 
Current irr. over 50 yrs 0 0 1 1 0 0 
Backlog 0 0 1 2 0 1 
1 .25 x Backlog 0 0 1 2 1 1 

25 percentile of monthly 
1~day minimum flows 
U1-B) 
Percent of years with that flow was below monthly criteria- should not exceed 25%) 

Apr May Jun Jul AUQ Sep 
Criteria ( cfs) 4448 3107· 2377 2516 2398 2062 
No irr 1953-2003 17.6% 17.6% 9.8% 17.6% 13.7% 10.0% 
Calibrated 1953-2003 17.6% 17.6% 13.7% 19.6% 17.6% 18.0% 
0.6 x Current irrigation 17.6% 17.6% 19.6% 21.6% 21 .6% 20.0% 
0.7 x Current irrigation 17.6% 17.6% 19.6% 21 .6% 21.6% 22.0% 
0.8 x Current irrigation 17.6% 17.6% 21 .6% 21.6% 21.6% 22.0% 
Current irr. over 50 yrs 17.6% 17.6% 23.5% 23.5% 25.5% 22.0% 
Backlog 17.6% 17.6% 23.5% 23.5% 25.5% 24.0% 
1.25 x Backlog 17.6% 23.5% 25.5% 29.4% 29.4% 30.0% 
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Median of monthly 1-day minimum flows (U1-C) 

Percent of years that flow was below the monthly criteria- should not exceed 50%) 

Apr May Jun Jul Aug Sep 

Criteria (cfs) 6165 4248 3363 3400 3022 2549 

No irr 1953-2003 45.1% 45.1% 37.3% 33.3% 33.3% 30.0% 

Calibrated 1953-2003 45.1% 47.1% 39.2% 35.3% 43.1% 36.0% 

0.6 x Current irrigation 45.1% 47.1% 39.2% 35.3% 45.1% 38.0% 

0.7 x Current irrigation 45.1% 47.1% 39.2% 35.3% 45 .1% 40.0% 

0.8 x Current irrigation 45.1% 47.1% 39.2% 35.3% 45.1% 40 .0% 

Current irr. over 50 yrs 45.1% 47.1% 39.2% 39.2% 47.1% 44.0% 

Backlog 45.1% 47.1% 39.2% 41 .2% 47.1% 44.0% 

1.25 x Backloq 45.1% 47.1% 41 .2% 41.2% 49.0% 48.0% 

Table I.4- 7: U2 guideline effects for Flint River at Bainbridge: Annual Low Flow Duration 
Variances Criteria are from full period ofHSPF calibrated model (1953-2002) 

!Annual Low Flow Duration (U2) Statistics 

25% Annual Average Discharge 1998cfs 

Maximum 1 in 4 yrs 1 in 2 yrs 

Criteria: Annual Low Flow 
Duration (days) 140 8 0 

!Allowable years of variance 0 <25% <50% 

No irr 1953-2003 0 8.0% 22.0% 

Calibrated 1953-2003 0 10.0% 22.0% 

0.6 x Current irrigation 0 12.0% 24.0% 

0.7 x Current irrigation 0 12.0% 26.0% 

0.8 x Current irrigation 0 14.0% 28.0% 

Current irr. over 50 yrs 0 14.0% 30.0% 

Backlog 0 16.0% 32.0% 

1.25 x Backlog 0 20.0% 34.0% 
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Table 1.4-8: Calculated 7Ql0 Streamflow Rates for FRB Modeling Scenarios 

7010 Streamflow 
Rates (cfs) 

Flint River 
I chawaynochaway at Spring Ck. near 

Modeling Scenario Ck. near Milford Bainbridge Iron City 
Pre-1970's Data 140 2500 15 
60% Current Model 65 1650 0 

Current Model 20 1500 0 
Backlog Model 10 1460 0 

125% Backlog Model 3.5 1380 0 

Table 1.4-9: Frequency ofFlow Less than 7Ql0 

Location 7010 Historic 0.6 x Current Current Backlog 1 .25xBacklog 
Milford 140 cfs 2.9% 4.6% 6.5% 7.2% 8.1% 
Iron City 15 cfs 3.5% 3.9% 5.8% 6.3% 7.8% 
Bainbridge 2500 cfs 5.4% 5.9% 6.9% 7.2% 8.0% 
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APPENDIX II: 
GROUND-WATER MODEL AND APPLICATION 

Table I.3 -1: Current Irrigation Acres in the FRBFRB 

r.tvell to pond 
gw acres using surface-water well to pond acres using · 

sub-basin Upper Floridan acres irr acres Upper Floridan 

Lower Flint 166187 3941 198 182 
lchawaynochaway Ck. 33474 65938 1344 402 
Spring Creek 128011 10213 1531 1126 
Kinchafoonee-
Muckalee 12714 44223 951 355 
Middle Flint 25533 36147 2756 1331 
Total Flint 365919 160461 6781 3396 

(a) Additional Backlog Acres in the FRB 

well to pond 
gw acres using surface-water well to pond acres using 

basin Upper Floridan irr acres acres Upper Floridan 

Lower Flint 18506 1308 
lchawaynochaway Ck. · 6477 10040 
Spring Creek 14197 2708 350 200 

Kinchafoonee-
Muckalee 5138 7732 
Middle Fl int 19949 8701 785 128 
Total Flint 64267 30489 1135 328 
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Table I.3- 2: Irrigation Application Depth (inches) by Month for Ground-water and 
Surface-water, Drought and Normal Year 

2004. 

Source I Scenario Sub-basin Jan Feb Mar Apr May Jun Jul Aug Sep Oct 
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Nov Dec 

-------------------------------- in. -------------------------------
lchaway-

G Typical Nochawav 0.0 0.0 0.1 0.3 1.1 1.3 1.7 1.7 0.6 0.2 0.1 0.1 
Kinchafoone 
e-Muckalee 0.1 0.1 0.2 0.4 1.4 1.4 1.7 1.4 0.8 0.2 0.1 0.1 

Lower Flint 0.1 0.1 0.2 0.7 1.8 1.8 1.7 1.7 1.0 0.3 0.1 0.1 
Middle Flint 0.0 0.0 0.1 0.3 1.1 1.3 1.8 1.7 0.8 0.3 0.0 0.0 

·s pring 0.0 0.0 0.1 0.4 1.5 1.6 1.5 1.2 0.6 0.2 0.1 0.1 

lchaway-
Drought Nochaway 0.1 0.1 0.2 0.4 1.6 2.1 2.7 3.3 1.2 0.3 0.2 0.1 

Kinchafoone 
e-Muckalee 0. 1 0.1 0.4 0.7 2.1 2.3 2.9 2.0 1.3 0.5 0.2 0.1 
Lower Flint 0.1 0.1 0.4 0.8 2.9 2.7 2.6 2.6 2.5 0.5 0.4 0.2 
Middle Flint 0.1 0.1 0.4 0.7 1.7 2.4 3.0 2.3 1.0 .0.5 0.1 0.1 
Spring 0.0 0.0 0.2 0.5 2.7 3.1 2.4 1.9 1.0 0.3 0.2 0.2 

lchaway-
s Typical Nochaway 0.0 0.0 0.1 0.1 0.7 0.8 1.0 1.1 0.6 0.0 0.0 0.0 

Kinchafoone 
e-Muckalee 0.0 0.0 0.1 0.3 0.7 0.9 1.5 1.4 0.6 0.0 0.0 0.1 
Lower Flint 0.1 0.0 0.1 0.4 1.2 0.9 0.5 0.4 0.4 0.2 0.3 0.1 
Middle Flint 0.0 0.0 0.0 0.2 0.9 0.9 2.2 2.0 0.3 0.0 0.0 0.0 
SprinQ 0.0 0.0 0.0 0.2 0.6 0.8 1.1 1.4 0.5 0.1 0.0 0.0 

lchaway-
Drought Nochaway 0.0 0.1 0.1 0.3 1.0 1.8 1.8 1.9 2.0 0.1 0.0 0.0 

Kinchafoone 
e-Muckalee 0.0 0.1 0.5 1.0 1.0 1.5 2.1 2.3 1.0 0.1 0.2 0.4 
Lower Flint 0.3 0.0 0.3 0.6 1.6 1.5 0.8 0.7 1.0 0.4 1.2 0.3 
Middle Flint 0.0 0.1 0.1 0.4 1.5 1.6 2.9 3.7 0.9 0.0 0.0 0.1 
Spring 0.0 0.1 0.2 0.4 1.5 1.5 1.9 2.3 1.7 0.7 0.1 0.0 

lchaway-
w Typical Nochaway .0.0 0.0 0.0 0.1 0.7 1.2 1.5 1.5 0.7 0.1 0.0 0.0 

Kinchafoone 
e-Muckalee 0.0 0.1 0.3 0.8 1.6 1.9 1.7 1.4 0.7 0.2 0.1 0.1 
Lower Flint 

Middle Flint 0.0 0.0 0.0 0.1 0.3 0.4 0.5 0.6 0.3 0.0 0.0 0.0 
Spring 0.0 0.0 0.2 0.3 1.4 1.1 1.8 1.2 0.3 0.0 0.0 0.0 

lchaway-
Drought Nochaway 0.0 00 0.1 0.3 1.6 2.0 1.9 2.5 1.9 0.3 0.0 0.0 

Kinchafoone 
e-Muckalee 0.0 0.4 0.7 1.1 2.7 3.5 2.6 2.2 1.3 0.6 0.5 0.5 
Lower Flint 

Middle Flint 0.0 0.0 0.0 0.3 0.9 1.3 0.9 0.8 0.9 0.1 0.0 0.0 
Spring 0.0 0.2 0.5 0.7 1.8 2.0 3.3 1.9 0.6 0.1 0.0 0.0 
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Source: Jim Hook of University of Georgia, 2005 
*G: ground-water application 
*S: surface-water application 
*W: well to pond, it is a combination of using surface/ground-water 
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Table !.3-3 (a) : Streamflow Reduction due to the Irrigation Pumping from the Upper Floridan 
at Milford in Ichawaynochaway Creek for Drought Years (cubic feet/sec.) 

Month current acres backlog_ 1 .25 x backlog 

March 0.2 0.2 0.3 

Apr 0.3 0.4 0.5 

May 0.9 1.3 1.6 

Jun 1.6 2.1 . 2.7 

Jul 1.9 2.3 2.9 

Aug 2.2 2.6 3.2 

Sep 1.7 2.1 2.6 

Oct 1.0 1.2 1.6 
Nov 1.1 1.4 1.7 

Dec 0.9 1.1 1.4 

Streamflow Reduction due to the Irrigation Pumping from the Upper Florida 
at Milford oflchawaynochaway Creek for Normal Years (cubic feet/sec.) 

Month current acres backlog 1.25 x backlog 

March 0.1 0.1 0.1 
Apr 0.2 0.2 0.3 
May 0.6 0.8 1.0 
Jun 1.0 1.2 1.5 
Jul 1.2 1.5 1.9 
Aug 1.2 1.5 1.9 
Sep 0.9 1.2 1.5 
Oct 0.6 0.8 0.9 
Nov 0.6 0. 8 1.0 

Dec 0.5 0.6 0.8 

Note: the reduction is the accumulated effect of ground-water pumping up to Milford Gauge 
instead of the effect of the whole Ichawaynochaway Creek sub-basin. 
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Table I.3- 3 (b): Streamflow Reduction due to the Irrigation Pumping from the Upper 
Floridan at Iron City of Spring Creek for Drought Years (cubic feet/sec.) 

Month current acres backlog 1.25 x backlog 

March 3.5 3.8 4.8 

Apr 8.1 8.8 11.0 

May 30.9 32.9 41.1 
Jun 38.5 40.9 51.1 

Jul 31.4 33.7 42 .1 

Aug 27.3 29.5 36.9 

Sep 19.9 21.9 27.4 

Oct 9.3 10.5 13.2 
Nov 7.0 8.3 10.3 

Dec 4.2 4.7 5.9 

Streamflow Reduction due to the Irrigation Pumping from the Upper Floridan 
at Iron City of Spring Creek for Normal Years (cubic feet/sec.) 

Month current acres backlog 1 .25 x backlog 

March 1.7 1.8 2.3 
Apr 6.1 6.5 8.1 

May 19.7 20.8 26.0 

Jun 23.1 24.6 30.7 

Jul 20.8 22.6 28.3 
Aug 17.8 19.6 24.5 

Sep 11.0 12.3 15.4 

Oct 3.9 4.4 5.5 
Nov 2.3 2.4 3.0 
Dec 2.1 2.2 2.7 

Note: the reduction is the accumulative effect up to Iron City instead of the effect of the 
whole Spring Creek sub-basin. 
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Table 1.3- 3 (c): Streamflow Reduction due to the Irrigation Pumping from the Upper 
Floridan at Bainbridge of lower Flint River for Drought Years (cubic feet/sec.) 

Month current acres backlog 1 .25 x backloq 
March 39 42 52 

Apr 73 79 98 
May 229 252 315 
Jun 287 320 399 
Jul 306 338 422 

Aug 321 352 440 
Sep 315 341 426 
Oct 202 220 275 
Nov 156 171 214 
Dec 118 130 162 

Streamflow Reduction due to the Irrigation Pumping from the Upper Floridan 
at Bainbridge oflower Flint River for Normal Years (cubic feet/sec.) 

Month current acres backlog 1.25 x backlog 
March 16 17 22 

Apr 32 35 44 
May 98 110 137 
Jun 140 156 195 
Jul 186 207 258 

Aug 199 220 275 
Sep 153 169 212 
Oct 105 116 145 
Nov 69 76 95 
Dec 51 56 70 

239 

Note: the reduction is the effect tip to Bainbridge gauge. It is the combination of the whole 
Ichawaynochaway Creek and most of the lower Flint River Sub-basins. 
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Figure II.l: Simulated hydraulic head contours, ground-water flow direction by element, and 
Cauchy-boundary flow by element side in the southern part of the lower Flint River sub
basin for the October 1999. calibrated lower FRB model (Jones and Torak, in review). 
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Figure 1!.2: Simulated hydraulic head contours, ground-water flow direction by element, and 
Cauchy-boundary flow by element side in the northern part of the lower Flint River sub-basin 
for the October 1999 calibrated lower FRB model (Jones and Torak, in review). 
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Figure II.3: Simulated hydraulic head contours, ground-water flow direction by element, and 
Cauchy-boundary flow by element side in Spring Creek sub-basin for the October 1999 
calibrated lower FRB model. (Jones and Torak, in review). 
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Habitat Conservation Plan (HCP) Land Acquisition Grants 

PURPOSE 

The HCP LandAcquisition Grants program provides funding to States and Territories (and non
governmental organizations through their States and Territories) for land acquisitions that are 
associated with approved HCPs. 

The HCP Land Acquisition program has three primary purposes: 1) to fund land acquisitions that 
complement, but do not replace, private mitigation responsibilities contained in HCPs, 2) to fund 
land acquisitions that have important benefits for listed, proposed, and candidate species, and 3) 
to fund land acquisitions that have important benefits for ecosystems that support listed, 
proposed and candidate species. 

For fiscal year 2003, competition for the Habitat Conservation Plan Land Acquisition Grants will 
be held at the National level. 

ELIGIBILITY 

To be eligible for funding under the HCP Land Acquisition program, a land acquisition 
proposal must meet all of the mandatory conditions listed below. If a land acquisition does 
not meet these conditions, do not submit a proposal for consideration. 

1. A proposal must include 25 percent non-Federal cost share (decreases to 10 percent if2 
or more States or Territories are contributors to the proposal and its activities) as per 
section 6 of the ESA. Insular Areas including the Virgin Islands, Guam, American 
Samoa, the Trust Territory of the Pacific Islands, and the Government of the Northern 
Mariana Islands are exempt from any matching requirements under all Fish and Wildlife 
Service Grant Programs (based on an August 23, 1993, Director's Memorandum) 

2. A proposal cannot include FWS FTE oosts. 

3. We do not intend to grant funding for projects that serve to satisfy regulatory 
requirements of the Act including complying with a biological opinion under section 7 of 
the Act or fulfilling commitments of a Habitat Conservation Plan under section 10 of the 
Act, or for projects that serve to satisfy other local, State, or Federal regulatory 
requirements~' mitigation for local, State, or Federal permits). 

4. The land acquisition complements, but does not replace, private mitigation 
responsibilities contained in the HCP. 

GA00185978 



5. The specific parcel(s) to be acquired with the grant money is identified. NOTE: Evidence 
demonstrating that the landowners are willing sellers (i.e., a letter or other form of written 
acknowledgment) will be required prior to trans fur of funds. 

6. Habitat must be set aside in perpetuity for the purposes of conservation (this can include 
easements deeded in perpetuity or other similar instruments). 

7. The proposal must state a commitment to funding for, and implementation of, 
management of the habitat in perpetuity, consistent with the conservation needs of the 
spec1es. 

ADDITIONAL GUIDANCE 

Only one proposal per HCP may be submitted. However, a proposal may include more than 
one parcel for funding consideration. For regional HCPs with subarea-plans, please submit 
multiple acquisition proposals under the one regional plan title. The proposal must specifically 
identify the parcel to be acquired. Proposals that do not identify specific parcels will not be 
considered. We encourage .you to include more than one parcel in the proposal in the event the 
transaction for the highest priority acquisition cannot be completed; subject to the outcome of 
fund reassignment procedures, funding of the next highest priority parcel acquisition identified in 
the proposal may be approved. In addition, acquisition of more than one parcel per HCP may be 
funded. If you submit .more than one parcel for consideration in your proposal, include the 
relative acquisition priorities for each parcel, the price of each parcel, and the amount of the 
request (purchase price minus the non-Federal match) for each parcel. 

As in previous years, the ranking factors give priority to land acquisitions associated with larger, 
multiple species HCPs. The ranking factors assign points according to the number of species 
covered by the HCP (i.e., included in the section 10 permit). In prior years, proposals associated 
with HCPs that covered one or few species were unable to compete successfully for grants under 
this program. Again this year, we are setting aside a portion of the funding specifically for grants 
to single-species proposals to ensure some funds will be available to support acquisitions 
associated with single-species HCPs. 

Smaller HCPs or HCPs with fewer covered species may also receive special consideration, 
especially if the acquisition is relatively low in cost and provides high conservation value, 
therefore, we encourage such proposals. However, the proposal or Regional priority justification 
must describe the circumstances that warrant special consideration. 

States, Territories, or other non-Federal partners will be responsible for ensuring that appraisal 
and title work are completed. The cost of conducting an appraisal(s) and completing title work, 
in accordance with Federal requirements, must either be assumed by the State or a non-Federal 
subgrantee, or included in the total cost of the proposal. 

2 
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State administrative costs must also either be assumed by the State or included in the proposal in 
accordance with Federal requirements. 

3 
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U.S. De:p..artme.nt of the I11terio.r 

Office of the Secretary 
FOR IMMEDIATE RELEASE 

March 20, 2008 

Contact: Chris Paolino (DOJ): (202) 208-6416 
Valerie Fellows (FWS): (703) 358-2120 

Secretary Kempthorne Announces $57.9 Million in Grants to 
Support Land Acquisition and Conservation Planning for 

Endangered Species 

WASHINGTON, D.C.- Secretary of the Interior Dirk Kempthorne today announced more than $57.9 million in grants to 
23 states and one territory to support conservation planning and acquisition of vital habitat for threatened and endangered 
fish, wildlife and plants. (a list of states receiving grants is included below) The grants, awarded through the Cooperative 
Endangered Species Conservation Fund, will benefit numerous species ranging from the red-cockaded woodpecker to the 
Lake Erie watersnake. 

"These grants build long-term partnerships with landowners who help to conserve our nation's imperiled species,' said 
Secretary Kempthorne. ' They are important tools that empower landowners and communities to safeguard habitat and 
foster conservation stewardship efforts for future generations. ' 

Authorized by Section 6 of the Endangered Species Act, the grants enable States to work with private landowners, 
conservation groups and other agencies to initiate conservation planning efforts and acquire and protect habitat to support 
the conservation of threatened and endangered species. 

This year, the cooperative endangered species fund provides $8.6 million through the Habitat Conservation Planning 
Assistance Grants Program, $35.3 million through the Habitat Conservation Plan Land Acquisition Grants Program and 
$14 million through the Recovery Land Acquisition Grants Program, which includes approximately $1.5 million of funds 
carried over from previous years or recovered from previous projects. The three programs were established to help avoid 
potential conflicts between the conservation of threatened and endangered species and land development and use. 

Habitat Conservation Plans (HCPs) are agreements between a landowner and the Service, allowing a landowner to 
undertake otherwise lawful activities on their property that may result in the death, injury or harassment of a listed species, 
when that landowner agrees to conservation measures designed to minimize and mitigate the impact of those actions. 
HCPs may also be developed by a county or state to cover certain activities of all landowners within their own jurisdiction 
and may address multiple species. There are more than 675 HCPs currently in effect covering nearly 600 species on 
approximately 42 million acres. 

Under the HCP Land Acquisition Program, the Service provides grants to states or territories for land acquisition 
associated with approved HCPs. The grants are targeted to help landowners who volunteer to conserve imperiled species 
on their lands. Among recipients of today's HCP Land Acquisition grants is the state of Georgia, which is receiving a 
$2,000,000 grant to acquire 8,430 acres of mature pine habitat in Decatur County to benefit the red-cockaded 
woodpecker. The land will be protected in perpetuity as a State Heritage Preserve and will be managed as a State Wildl ife 
Management Area . Th is project ensures permanent conservation for lands that provide connecting habitat for red
cockaded woodpeckers in this area. This grant also benefits the wood stork, Eastern indigo snake, Flatwoods salamander 
and state protected species including the gopher tortoise and southern hognose snake. 

The HCP Planning Assistance Program provides grants to states and territories to support the development of HCPs 
through funding of baseline surveys and inventories, document preparation , outreach and similar planning activities. For 
example, the states of Indiana, Kentucky, Louisiana, New Hampshire, New Jersey, Ohio , Tennessee, and Virginia will 
receive $3,007,270 to assist in the development of a landscape level, multi-species HCP covering a 15,500-mile plann ing 
area. The HCP will cover 6.4 million acres of land that has the potential to affect 7 4 federally listed species habitat in a 
total of 17 states. The NiSource HCP will be designed to avoid and minimize impacts to endangered and threatened 

http://www.doi.gov/news/08 _News_ Releases/080320.html 12/18/2008 

GA00185981 



U.S. Department of the Interior- News Release- Secretary Kempthorne Announces $57.... Page 2 of3 

species associated with construction, operation and maintenance of its natural gas transmission lines and ancillary 
facilities running from Louisiana to Indiana, and Ohio and throughout the northeast to Maine. NiSource will work in 
collaboration with The Conservation Fund, who will lead a strategic conservation planning process that focuses on 
integrating species needs with potential habitat mitigation across the landscape, providing multiple species benefits and 
addressing needs in a cumulative and comprehensive fashion. Species expected to benefit from the NiSource HCP 
include the Indiana bat, copperbelly watersnake and numerous species of federally listed freshwater mussels. 

The Recovery Land Acquisition Grants Program provides funds to states and territories to acquire habitat for endangered 
and threatened species with approved recovery plans. Habitat acquisition to secure long term protection is often an 
essential element of a comprehensive recovery effort for a listed species. One of this year's grants will provide $1,471,500 
to acquire a conservation easement over 654 acres of high-priority private forestland in the Kootenai Valley of northern 
Idaho. The property provides a critical link between the higher elevation public lands of the Selkirk Mountains and more 
than 2,000 acres of low-elevation protected areas owned by the Idaho Department of Fish and Game, Vital Ground 
Foundation and the Owens Foundation for Wildlife Conservation. The protection of this property will contribute to the 
recovery of grizzly bear, mountain caribou, bull trout, Canada lynx, and gray wolf. 

Below is a list of the states that received funding and the amount awarded for species conservation. 

Arkansas 

California 

Florida 

Georgia 

Hawaii 

Idaho 

Michigan 

Montana 

Nebraska · 

Ohio 

Oklahoma 

Oregon 

Puerto Rico 

Tennessee 

Texas 

Utah 

Virginia 

Washington 

Wisconsin 

Tennessee and Kentucky 

Indiana, Kentucky, 

Louisiana, New Hampshire, New 

Jersey, Ohio, Tennessee, and 
Virginia 

Individual States 

$225,500 

17,945,231 

1,134,605 

2,717,772 

2,101,196 

1,471 ,500 

689,305 

6,515,319 

385,911 

1,835,000 

186,000 

306,000 

1,500,000 

1,763,450 

6,324,500 

458,080 

704,000 

8,435,081 

88,355 

Multi-state grants 

$129,150 

$3,007,270 

For a complete list of the 2008 grant awards for these programs (Catalog of Federal Domestic Assistance Number 

http://www.doi.gov/news/08_News_Releases/080320.html 12118/2008 
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15.615), see the Service's Endangered Species Grants home page at 
MQ://endao.gered.fw.§"g.QYLgr.g_oJs/sec1jonQ/index.htmj . 

·--- --- - ------ ·-·-·-----·---·---· 
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•Performed 2012 – 2015
•Funded via HCP grant, 
GSWCC and EPD contracts
•Detailed assessment of 
wetted acreage covering 
100% of the Capacity, 
Restricted and “Priority” 
HUC 12 watersheds and all 
SW withdrawals in Spring, 
Ichaway and Lower Flint.
•Data presented today will 
focus mainly on center 
pivots but comprehensive 
data for all systems was 
collected.
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Senate Bill 213

By: Senators Tolleson of the 20th, Sims of the 12th, Burke of the 1 lth, Hill of the 4th,
Chance of the 16th and others

AS PASSED

A BILL TO BE ENTITLED

AN ACT

I To amend Article 9 of Chapter 5 of Title 12 of the Official Code of Georgia Annotated, the
2 "Flint River Drought Protection Act," so as to clarify legislative intent; to revise definitions;
3 to expand programs; to provide for additional powers of the director; to provide for new
4 irrigation efficiency requirements; to provide for participation in augmented flow programs;
5 to clarify compliance and enforcement provisions; to provide for related matters; to repeal
6 conflicting laws; and for other purposes.

7 BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

8 SECTION I.
9 Article 9 of Chapter 5 of Title 12 of the Official Code of Georgia Annotated, the "Flint River
10 Drought Protection Act," is amended by revising subsection (b) of Code Section 12-5-541,
11 relating to legislative intent, as follows:
12 "(b) The General Assembly finds that the use of water resources for the state for
13 agricultural purposes is of vital importance to Georgia and southwest Georgia in particular;
14 the protection of flows itl the Flint River flow and its tributaries is necessary fora healthy
15 riverine ecosystem and a healthy population of aquatic life; the use of water resources
16 during drought conditions may interfere with public and private rights; the economic
17 well-being of the State of Georgia is dependent on a strong and efficient agricultural
18 industry; the wise use of water, the protection of stream flow Flows, and the economic
19 well-being of the state will be furthered by proper water allocation in periods of drought,
20 and a p.ogrm n aro,ide,igprograms to augment stream flows or provide incentives to ensure
21 that certain irrigated lands are temporarily not irrigated during severe droughts will
22 promote the wise use of water resources, and the protection of stream flows for habitat
23 critical for aquatic life and the economic well-being of the state

S. B. 213
-1-

r`nnfirlcntinl - 0, (t 149 GA00305431



14 
SB 213/AP

24 SECTION 2.
25 Said article is further amended by revising Code Section 12-5-542, relating to definitions
26 relative to Flint River drought protection, as follows:
27 "12-5-542.

28 As used in this article, _Qxcept where otherwise specifically provided, the term:
29 (1) 'Acceptable Flint River basin stream ffoW flows' means the quantity of stream flows
30 at one or more specific locations on the Flint River or its tributaries which provides for
31 aquatic life protection and otherneeds as established by the director, based on municipal,
32 agricultural, industrial, and environmental needs. Such tributaries shall not include field 
33 drainage systems, wet weather ditches, or any other water body: 
34 (A) In which the channel is located above the ground-water tableyear round;
35 (1l For which runoff from precipitation is theprimary source of water flow: and
36 (C) For which ground water is not a source of water flow. 
37 (2) 'Affected area greas' means that portion those specific portions of the state lying
38 within the Flint River basin oad a,vas where ground-water use from the Floridan aquifer
39 can affect ' • . • . ' stream flow or where drainage into
40 Spring Creek. Ichawavnochaway Creek, Kinchafoonee Creek, and Muckalee Creek
41 occurs.

42 (2.1) 'Augmentation' means the addition of ground water from one or more aquifers 
43 underlying the affected areas into a surface water channel within the affected areas for
44 the purpose of maintaining instream flows. 
45 (3) 'Authority' means the Georgia Environmental Finance Authority created by Chapter
46 23 of Title 50.

47 (4) 'Board' means the Board of Natural Resources.
48 (5) 'Director' means the director of the Environmental Protection Division of the
49 Department of Natural Resources.

50 (6) 'Division' means the Environmental Protection Division of the Department of Natural
51 Resources.

j 52 (7) 'Drought conditions' means any condition which results in a stream flow that is lowerL 53 than the acceptable Flint River basin stream flow flows.
54 (8) 'Drought protection funds' means the funds held by the authority as provided in Code
55 Section 12-5-545 for the accomplishment of the purposes of this article.
56 (9) 'Flint River basin' means the area of land which drains into the Flint River or its
57 tributaries.

58 (10) 'Floridan aquifer' means those rocks and sediments described in United States
59 Geological Survey Open-File Report 95-321 (1996) that are capable of yielding ground
60 water to wells or discharging water into the Flint River or its tributaries.

S. B. 213
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61 (11) 'Irrigated land' means farm land which is irrigated by ground water or surface water
62 pursuant to a water withdrawal permit issued by the director pursuant to Code Section
63 12-5-31 or 12-5-96.

64 (11.1) 'Irrigation efficiency' means the percentage of the total amount of water
65 withdrawn from a source which is beneficially used to meet crop water requirements or
66 for other agronomic practices in accordance with applicable best management practices, 
67 (12) 'Irrigation reduction auction' means the procedure established by subsection (b) of
68 Code Section 12-5-546 pursuant to which permittees submit offers to cease irrigation of
69 a specified number of acres in exchange for a certain sum of money.
70 (13) 'Perm ittee'means a person holding a valid permit issued before December 1, 2000,
71 pursuant to Code Section 12-5-31 or 12-5-96.
72 (14) 'Stream flow' means the quantity of water passing a given location of the Flint River
73 or its tributaries over a given time period expressed in cubic feet per second

74 SECTION 3.
75 Said article is further amended in Code Section 12-5-544, relating to powers of the director
76 of the Environmental Protection Division, by revising paragraph (2) and adding a new
77 paragraph to read as follows:

78 "(2) Establish acceptable Flint River basin stream flows at one or more locations;"
79 "(9.1) Conduct and participate in studies related to management of the water resources
80 in the Flint River basin;

81 SECTION 4.
82 Said article is further amended in Code Section 12-5-546, relating to drought predictions and
83 irrigation reduction auction, by revising subsections (a), (b), and (e) as follows:
84 "(a) On or before March 1 of each year, the division vM4 may issue a prediction as to
85 whether severe drought conditions are expected during the year. if the division predicts 
86 a severe drought during any particular year, it shall issue suchprediction before March 1 
87 of that year. Prediction of severe drought6~ be based on consideration of historical,
88 mathematical, or meteorological information, including, but not limited to, stream flows,
89 ground-water levels, and precipitation forecasts. Such prediction a also be based on 
90 scientific analyses, including, but not limited to, the Palmer Drought Severity Index 
91 administered by the National Oceanographic and Atmospheric Administration. 
92 (b) If severe drought conditions are predicted or otherwise declared in accordance with
93 subsection (a) of this Code section, the division wi# may determine the total number of
94 acres of irrigated land, serviced by irrigation systems located within one or more of the
95 affected areas, that must not be irrigated that year in order to maintain the acceptable Flint

S. B. 213
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96 River basin stream flow flows. Upon such determination, the division shall may conduct
97 an irrigation reduction auction whereby a permittee of an irrigation system located within
98 the affected areas is given an opportunity to enter into an agreement with the division,
99 agreeing that in exchange for a certain sum of money per acre of irrigated land serviced by

100 the irrigation system, the permittee will not irrigate those particular acres for the remainder

101 of that calendar year. The authority shall pay the sum so agreed upon when so directed by

102 the director from the unexpended balance of the drought protection funds. In conducting

103 the irrigation reduction auction, the division may establish a maximum dollar amount per

104 acre to be expended from the drought protection funds for such purposes.'

105 '(e) The expenditure of funds under this article as an incentive to permittees not to irrigate

106 lands is deemed by the legislature as a valid use of state moneys to promote valid land use

107 policies that result in the protection of the riverine environment by ensuring that such lands

108 not be irrigated for specified periods of time. No expenditure of funds under this article

109 shall be considered full or partial compensation for any losses, financial or otherwise,

110 experienced due to nonirrigation, a lease or repurchase of any irrigation permit issued by

111 the director, nor shall it be considered. or an acknowledgment by the State of Georgia of

112 a property right in any permit issued by the director!

113 SECTION 5.

114 Said article is further amended by adding new Code sections to read as follows;

115 '12-5-546.1. 

116 (a) TheDepartmentof Agriculture and the State Soil and Water Conservation Commission

117 shall coordinate with the division in examining current practices.programs. policies. rules,

118 and regulations to identify opportunities to enhance programming and incentives that will: 

119 (1) Support implementation of the agricultural water efficiency measures in water

120 conservation or management plans prepared in accordance with Code Sections 12-5-31,

121 12-5-96, and 12-5-522;

122 (2) Support implementation of pilot proiects demonstratinz the efficacy of emerging

123 innovative irrigation technologies where appropriate and affordable,

124 (3) Identify ways the State Soil and Water Conservation Commission's program for

125 measuring agricultural uses of water as authorized under Code Section 12-5-105 can 

126 further enhance efforts to improve agricultural water use efficiency: and

127 f4) Encourage a scheduled program for the voluntary retirement of unused surface-water

128 and ground-water farm use permits in accordance with Code Sections 12-5-31 and

129 12-5-105. 

130 (b) The director may modify all active surface-waterand ground-water withdrawal permits

131 for farm use in the affected areas to require all irrigation systems applying water withdrawn

S. B. 213
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132 pursuant to such permits to achieve irrigation efficiencies of 80 percent or greater by the
133 year 2020. The schedule for achieving the irrigation efficiencies provided in this 
134 subsection shall be as follows: 

135 (1) Irrigation systems applying water withdrawn pursuant to all active permits issued
136 pfter 2005 shall achieve a minimum irrigation efficiency of 80 percent by January I,
137 2016:

138 (2) Irrigation systems appiving water withdrawn pursuant to all active permits issued
139 from 1991 through 2005 shall achieve a minimum irrigation efficiency of 80 percent by
140 January 1, 2018. and

141 (3) Irrigation systems applying water withdrawn pursuant to all active permits issued 
142 before 1991 shall achieve a minimum irrigation efficiency of 80 percent by January 1,
143 2020.

144 f c) Notwithstanding subsection (b) of this Code section, the director may modify specified 
145 active surface-water and ground-water withdrawal permits for farm use in the affected 

146 areas to require all mobile irrigation systems and solid-set irrigation sprinklers operating

147 under such permits to achieve irrigation efficiencies of 60 percent or greater by the-year

148 2020. The schedule for achieving such efficiencies shall be as follows,

149 (1) Irrigation systems applying water withdrawn pursuant to all active permits issued 

150 after 2005 shall achieve a minimum irrigation efficiency of 60 percent by January 1,

151 2016;

152 (2) irrigation systems applying water withdrawn pursuant to all active pennits issued

153 from 1991 through 2005 shall achieve a minimum irrigation efficiency of 60 percent by

154 January 1, 2018; and 

155 f3) Irrigation systems applying water withdrawn pursuant to all active permits issued 

156 before 1991 shall achieve a minimum irrigation efficiency of 60 percent by January 1,

157 2020. 

158 (d) Notwithstanding the irrigation efficiency rates required in subsection (c) of this Code

159 Section or any otherprovision of this Code section to the contrary, the minimum irrigation

160 efficiency rate for mobile irrigation systems and solid-set irrigation sprinklers applying

161 water withdrawn pursuant to new permits shall be 60 percent. 

162 (e) When issuing any permit application for a new surface-water or ground-water

163 withdrawal for farm use in the affected areas, the division shall require that the irrigation

164 system applying water withdrawn pursuant to any such permit has an irrigation efficiency

165 of at least 80 percent. 

166 (f) The division shall, in cooperation with other state and federal agencies. universities, the

167 Georgia Water Planning and Policy Center, the Lower Flint-Ochlockonee Regional Water

168 Council, and other appropriate entities, provide to the board for consideration for adoption
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132 pursuant to such permits to achieve irrigation efficiencies of 80 percent or greater by the
133 vear 2020. The schedule for achieving the irrigation efficiencies provided in this
134 subsection shall be as follows: 

135 (1) Irrigation systems applying water withdrawn pursuant to all active permits issued
136 after 2005 shall achieve a minimum irrigation efficiency of 80 percent by January 1,
137 2016-

138 (2) Irrigation Ustems applying water withdrawn pursuant to all active permits issued 
139 from 1991 through 2005 shall achieve a minimum irrigation efficiency of 80 percent by 
140 January 1, 2018; and 

141 (3) Irrigation systems applying water withdrawn pursuant to all active permits issued 
142 before 1991 shall achieve a minimum irrigation efficiency of 80 percent by January 1,
143 2020.

144 W Notwithstanding subsection (b) of this Code section, the director may modify specified 
145 active surface-water and ground-water withdrawal permits for farm use in the affected
146 areas to require all mobile irrigation systems and solid-set irrigation sprinklers operating
147 under such permits to achieve irrigation efficiencies of 60 percent or greater by the year
148 2020. The schedule for achieving such efficiencies shall be, as follows: 
149 (1) Irrigation systems applying water withdrawn pursuant to all active permits issued 
150 after 2005 shall achieve a minimum irrigation efficiency of 60 percent by January 1,
151 2016;

152 (2) Irrigation systems applying water withdrawn pursuant to all active permits issued
153 from 1991 through 2005 shall achieve a minimum irrigation efficiency of 60 percent by 
154 January 1, 2018, and 

155 (3) Irrigation systems applying water withdrawn pursuant to all active permits issued 
156 before 1991 shall achieve a minimum irrigation efficiency of 60 percent by January I,
157 2020. 

158 fd) Notwithstanding the irrigation efficiency rates required in subsection (c) of this Code 
159 section or any other provision of this Code section to the contrary, the minimum irrigation 
160 efficiency rate for mobile irrigation systems and solid-set irrigation sprinklers applying
161 water withdrawn pursuant to new permits shall be 60 percent. 
162 (e) When issuing any permit application for a new surface-water or ground-water
163 withdrawal for farm use in the affected areas. the division shall require that the irrigation 
164 system ariplving water withdrawn pursuant to any such permit has an irrigation efficiency
165 of at least 80 percent. 

166 (fl The division shall, in cooperation with other state and federal •gencies, universities, the
167 Georgia Water Planning and Policy Center, the Lower Flint-Qchlockonsc Regional Water
168 Council, and other appropriate entities, provide to the board for consideration for adoption 

S. B. 213
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169 in its rules(equirements pertaining to methods an applicant may utilize to demonstrate that
170 the required irrigation efficiency has been achieved Requirements shall consider current
171 technologies. best management practices, and the effects of soil type and topography,
172 among other factors deemed necessary. 

173 (g)  The division shall coordinate with any federal or state agencies offering incentive
174 programs that support the purposes of this article, to identify opportunities to refine and
175 target relevant programs as practicable and to assist permittees with achieving irrigation
176 effciencv requirements. 

177
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12-5-546.2. 

(a) As used in this Code section. 'permittee' means any person holding a valid permit
issued pursuant to Code Section 12-5-31 which provides for the withdrawal of surface
water from within the affected areas. 

(b) The director shall notifv Cecified permittees downstream)of any state funded
augmentation project, which shall  beloperated for the sole purpose of maintaining the
minimum stream flows sufficient to protect habitat critical for vulnerable aquatic life
within the affected areas The director may 

notifyEspec
ified downstream pennittee~tltat

during specified periods of the project's operation for the sole purpose of maintaining such
minimum stream flows, the permittec shall let the flow provided by the augmentation
project pass his or her point of withdrawal. When specifying those permittees subject to
such notification, the director shall  also establish. in accordance with the factors that may
be considered under parasraph (e) of this Code section. those  permittees that shall not be
subject to the requirements of this Code section. 

(c) Such notification shall be provided in accordance with rules promulgated by the board
Of natural resources, shall be based on the best available science, and shall, at a minimum,
inform the permittees that the upstream prJect is delivering augmented flows for the sole

purpose of maintaining the minimum stream flows sufficient to protect habitat critical for

vulnerable aquatic life within the affected areas.

St,tl

L

;kt-Je
,01lrul Q♦'

(d) 1'he director's notification shall contain notice of opportunity for a hearing and shall Si, U C- CP-

l K
wt~ts

be served by certified mail, return receipt requested, to the most recent address provided
by the permittec. Any permittee to whom such notification is directed shall comply

therewith immediately, but shall be afforded a hearing within five business days of the

director's receipt  of a petition filed by such permittec. Such hearing—shall be before an
administrative law judge of the Office of State Administrative Hearings and shall be

conducted in accordance with subsection (e) ofCode Section 12-2-2. Based upon findings

adduced at such hearing, the notification shall be modified, reversed, or continued by the
director. 

S. B. 213
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205 (e) In preparing such notification, the director may consider: 
206 (1) The best available modeling and monitoring data for relevant locations and stream
207 reaches;

208 (2) The appropriate duration of protection of augmented flows;
209 (3) The distance downstream for which protection of augmened flows is appropriate;
210 (4) The degree to which protection of augmented flows will assist in mitigating the
211 effects of droughts provide ecological or other environmental benefits, and ensure
212 sustainable, long-term access to water resources for existing and future water users; and
213 (5) Any other data or information the director deems relevant. 
214 (f) Nothing in this Code section shall provide authority for the interbasin transfer of any
215 water.'

216 SECTION 6.

217 Said article is further amended by revising Code Section 12-5-549, relating to compliance
218 and violations, as follows:

219 '12-5-549.

220 (a) Except as may otherwise be provided in Cody, Scut,on 12-5-547 this article, whenever
221 the director has reason to believe that a violation of any provision of this article or any rule
222 or regulation adopted pursuant to this article has occurred, he or she shall attempt to obtain
223 compliance therewith by conference, conciliation, or persuasion, if the making of such an
224 attempt is appropriate under the circumstances. If he or she fails to obtain compliance in
225 this manner, the director may order the violator to take whatever corrective action the
226 director deems necessary in order to obtain such compliance within a period of time to be
227 prescribed in such order.

228 (b) Except as may otherwise be provided in Cod. Se.xioa 12-5-547 this article, any order
229 issued by the director under this article shall become final unless the person or persons
230 named therein file with the director a written request for a hearing within 30 days after such
231 order or permit is served on such person or persons.

232 (c) Except as may otherwise be provided in Coda Se ,tion 12-5-547 this article, hearings
233 on contested matters and judicial review of final orders and other enforcement actions
234 under this article shall be provided and conducted in accordance with subsection (c) of
235 Code Section 12-2-2.

236 (d) The director may file in the superior court of the county wherein the person under order
237 resides, or if the person is a corporation, in the county wherein the corporation maintains
238 its principal place of business, or in the county wherein the violation occurred or in which
239 jurisdiction is appropriate, a certified copy of a final order of the director unappealed from
240 or a final order of the director affirmed upon appeal, whereupon the court shall render

S. B. 213
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241 judgment in accordance therewith and notify the parties. Such judgment shall have the
242 same effect, and all proceedings in relation thereto shall thereafter be the same, as though
243 the judgment had been rendered in an action duly heard and determined by such court.
244 (e) For purposes of this Code section, a violation of an agreement entered into in
245 accordance with Code Section 12-5-546 or an order issued by the director in accordance
246 with Code Section 12-5-547 shall be prima facie established upon a showing that:
247 (1) During the effective period of the agreement or order, the irrigation system was
248 observed in person or via remote sensing or otherwise established by representatives of
249 the division or others to have been operating and disbursing water; or
250 (2) During the effective period of the agreement or order, a seal, lock, or other device
251 placed by the division on the system to prevent operation of the system has been broken
252 or otherwise tampered with."

253 SECTION 7.

254 All laws and parts of laws in conflict with this Act are repealed.

S. 13.213
-8-
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Table 1: Conservation Scenario Annual Costs

 
 

Scenario 1

Gain in Peak Summer
Streamflow

(cfs)

Cost per
Year

($ million)

Deficit Irrigation of Rotation Crops 1,000 64

Total 1,000 64

Scenario 2

High Value Crops to Deeper Aquifers 337 14
Center Pivot Efficiency Improvements 111 3
Deficit Irrigation of Rotation Crops 552 19

Total 1,000 35

Scenario 3

20% Reduction in Municipal Outdoor Use 100 22
Moderate Municipal Leak Abatement 48 4
Center Pivot Efficiency Improvements 111 3
Deficit Irrigation of Rotation Crops 404 10
High Value Crops to Deeper Aquifers 337 14

Total 1,000 53

Scenario 4

30% Reduction in Municipal Outdoor Use 150 40
Full Municipal Leak Abatement 95 7
Center Pivot Efficiency Improvements 111 3
Deficit Irrigation of Rotation Crops 519 16
Reduced Early Season Pecan Irrigation 125 0

Total 1,000 67
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B. DIRECT YIELD LOSSES AND PRODUCER IMPACTS 

 Applying this method to the per acre-foot costs estimated in Section IV, I estimate the total 74.

costs associated with reducing dry-year irrigation of corn, cotton, peanuts, and soybeans by 

10, 20, 30, 40, and 50 percent of consumptive use.  

 Table 8 summarizes the amount of water saved by each crop in each conservation scenario, 75.

as well as net revenue lost. The sum of revenue losses across crops, divided by the sum of 

water savings across crops, yields the average cost per acre-foot conserved, ranging from 

$20 to $248 depending on the conservation scenario. The average cost per acre-foot 

increases as reductions become larger because more valuable uses of water are foregone. 

 

Table 8: Water Savings and Revenue Losses by Crop

 

 

 To confirm the relatively low values of water and implied costs of conservation resulting 76.

from this analysis, I further undertake two econometric studies described in Appendix B. I 

assess the value of water based on land transactions with and without permits in active 

moratorium zones, and by relating volumes of groundwater pumped to the costs of 

pumping. Both of these analyses, which rely on entirely different empirical data sources, 

suggest values of water in the range of net revenue losses per acre described above.  

 Note that for modest conservation scenarios, peanut irrigation would only be moderately 77.

affected. As shown in Table 7, water used to irrigate peanuts tends to be more valuable 

Average

Scenario
Cutback

(AF)
Rev. Loss
($ mill)

Cutback
(AF)

Rev. Loss
($ mill)

Cutback
(AF)

Rev. Loss
($ mill)

Cutback
(AF)

Rev. Loss
($ mill)

Cutback
(AF)

Rev. Loss
($ mill)

Rev. Loss
($/AF)

[1] [2] [3] [4] [5] [6] [7] [8] [9] [10] [11] [12]
10% 62,961 $1.25 0 $0.00 0 $0.00 0 $0.00 62,961 $1.25 $20
20% 107,766 $8.21 14,973 $2.30 3,183 $0.65 0 $0.00 125,922 $11.16 $89
30% 155,892 $21.13 26,307 $5.26 6,366 $1.50 317 $0.10 188,883 $27.99 $148
40% 185,152 $31.61 41,569 $10.59 17,538 $5.54 7,585 $2.79 251,844 $50.53 $201
50% 208,685 $41.78 59,900 $18.66 30,732 $11.37 15,488 $6.32 314,805 $78.13 $248

Notes:

[12] [11]/[10]

Corn Cotton Peanut TotalSoybean

Scenario defined as percentage of water demand from corn, cotton, peanuts, and soybeans.
Total reduction in applied irrigation water.
Total loss in farm revenue net of pumping costs.

[1]
[2], [4], [6], [8], [10]
[3], [5], [7], [9], [11]
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than water used to irrigate corn and cotton in otherwise similar contexts. Deficit irrigation 

of cotton also tends to be a more expensive way of conserving water than deficit irrigation 

of corn. In the 50-percent conservation scenario, which saves a total of 315,000 acre-feet of 

water in a dry year, irrigation of corn would be mostly eliminated while irrigation of cotton 

would be reduced by only one third, and peanut irrigation reduced by only one quarter. 

 These estimates aggregate over soil groups and water user categories for simplicity of 78.

presentation, but the extent of conservation also varies across user types and soil groups. As 

expected, cutbacks tend to be more concentrated on coarse soils than fine, and among high 

water users. Indeed, in some cases, cutbacks in water use among high water users are 

essentially costless, indicating wasted irrigation. 

 The cutbacks considered above are defined in terms of consumptive use, but the relevant 79.

outcome for environmental protection is the reduction in peak streamflow depletions. The 

relationship between the two metrics is specific to the particular location where 

conservation measures are implemented. To convert annual consumptive use into 

streamflows, the spatial pattern of hydrological connectivity of the basin must be taken 

into account. In all subsequent analyses in this report pertaining to irrigation use in the 

ACF, I rely on the modeling work described in Dr. Dave Langseth’s report, which provides 

groundwater-streamflow connectivity factors across a grid of individual cells of 

approximately 250 acres each. The model covers an area that largely overlaps with 

Subarea4, and I conservatively assume no groundwater streamflow connectivity outside of 

that model domain. Intuitively, for the deficit irrigation scenarios defined in terms of 

streamflow depletions presented in Section XII, cutbacks are more concentrated on surface 

water and in high connectivity groundwater zones. 

 As my analyses rely primarily on annual data, I convert annual water volumes to peak 80.

summer streamflows using a conversion factor provided by Appendix D of Dr. George 

Hornberger’s report. Based on his modeling work, I use the groundwater and surface water 

averaged conversion factor for the month of June, equivalent to 2.28. Annual average 

streamflow depletions of 1 cfs correspond to 2.28 cfs of peak summer depletions, given the 

concentration of agricultural water use in the summer months. 
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 The relatively low estimated price-responsiveness of demand is likely due in part to the 131.

conservation measures that have already been implemented in the municipal sector. 

MNGWPD’s Water Supply and Conservation Management Plan includes a requirement 

that conservation pricing be used by all water district potable supply facilities.113 The 

purpose of conservation pricing is to reduce excessive discretionary water use, especially 

outdoor irrigation. EPD has also implemented statewide water use restrictions to reduce 

excessive water use, particularly outdoor irrigation.114  

 Based on the estimated elasticity of demand for outdoor water use, I construct an aggregate 132.

municipal outdoor water demand function calibrated to dry-year price and quantity115. I 

use the averages of 2011 and 2012 values to represent a median dry year. By integrating 

under this demand function for given percentage cutbacks in outdoor water use and 

subtracting the costs of service provision116, I am able to calculate the total economic cost 

associated with the reduction in use. Again, this cost represents the full value or welfare 

lost by Georgia households due to conservation, not actual monetary prices paid. Dividing 

this total cost by the number of acre-feet saved yields the cost on a per acre-foot basis. 

 Table 13 presents the resulting estimated costs per acre-foot, and total water savings in a 133.

dry year, associated with 10 to 30 percent cutbacks in outdoor water use by utility. 

Depending on the percentage cutback considered, the costs per acre-foot conserved range 

from $1,691 to $2,546. The average cost per acre-foot of conservation in the 20 percent 

scenario is $2,118. Given the diminishing marginal value of water in the municipal sector, 

just as in the agricultural sector, the costs per acre-foot are higher for a 20 percent 

reduction than in the 10 percent cutback scenario. 

 

                                                   
113  Water Supply and Water Conservation Management Plan, Metropolitan North Georgia Water 

Planning District, May 2009, p. 5-2.  
114  Outdoor Water Use Information, Georgia Environmental Protection Division, 

http://epd.georgia.gov/outdoor-water-use-information, accessed September 2, 2015.  
115  I assume a linearized demand function for welfare calculations. 
116  I use a constant $250 per acre-foot cost of service provision, plus the average sewer bill of my sample 

as the marginal cost of sewer service. 
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 A 2009 report by Georgia’s Water Contingency Planning Task Force evaluated options to 137.

reduce water use in Georgia, including the costs associated with reducing system losses.118 

Cost estimates from the report show that leak abatement programs are likely to be a fairly 

costly means of reducing municipal water use, although less so for systems characterized by 

high water losses. Leak abatement programs include sonar leak detection to identify leaks, 

managing system pressure to reduce leakage volumes, and improving response times to 

reported leaks. The report estimates a leak abatement cost of $1,200 per mgd with a yield of 

27 mgd.119 If the variable labor costs associated with leak detection and valve exercising 

were only incurred in dry years, this conservation measure would provide 95 cfs of peak 

summer streamflows at a cost of $7 million on an annualized basis.120 

 According to the Task Force’s report, the cost curve for loss reduction is non-linear. The 138.

cost per acre-foot of leak abatement is relatively constant across system loss rates greater 

than twenty percent, but increases sharply for abatement measures targeting systems with 

loss rates of twenty percent or less. Water providers with system losses exceeding twenty 

percent, such as Atlanta Department of Watershed Management, can adopt leak abatement 

measures to achieve twenty percent system losses at relatively low cost. Note that this loss 

rate is four percent higher than the reported national average of sixteen percent. If an 

abatement program only half the scale of that assessed in the Task Force report were 

implemented, non-linearity in the cost curve implies the costs would be below $3.5 million 

annually for a 43 cfs reduction in peak summer streamflow depletions. 

 In addition to more rapid-response leak abatement, replacement of aging pipeline 139.

infrastructure is another means of addressing system losses. According to the Task Force 

                                                   
118  Water Contingency Planning Task Force, Appendix III, December 2009. Accessed on January 17, 

2015: 
http://sonnyperdue.georgia.gov/00/channel_modifieddate/0%2c2096%2c78006749_154453222%2c00.
html 

119  Water Contingency Planning Task Force, Appendix III, page 61. 
120  I amortize the full costs of pressure management equal to $37 million over a 25 year lifespan, assuming 

a five percent discount rate, and add the expected annual variable costs (the annual costs of leak 
detection and valve exercising multiplied by the probability any year is a dry year of 0.33) to reach an 
annual cost estimate. 
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failing to implement its own regulatory program to pay farmers to forego irrigation during 

drought years under the Flint River Drought Protection Act.4 Growers may also be 

compensated for declines in crop yield associated with modest degrees of deficit irrigation. 

As Georgia has already been considering, it may also make the relatively small 

infrastructure investment needed to shift some water users to deeper aquifers that are not 

connected to Apalachicola River flows. 

6. Taking advantage of all of the opportunities for conservation described above, Georgia may 

reduce streamflow depletions by up to 2,000 cfs in drought years like 2011. Table 1 

summarizes the contributions of each of the measures discussed above, which are further 

detailed in the remainder of this section.  

Table 1: Conservation Measures to Achieve 2,000 Cfs Reductions in 
Streamflow Depletions in Drought Years  

 

                                                   
4  See Ga. Code Ann. §12-5-540 et seq. (2000). 

Peak Summer 
Streamflow Saved

Conservation Measure (cfs)

Curb Municipal Outdoor Water Use during Severe Drought 385
Municipal Leak Abatement to Achieve Return Flows 95
Eliminate Net Basin Exports 66
Eliminate Wasted Irrigation of Rotation Crops 221
Eliminate Wasted Irrigation of Pecans 130
Implement March 2006 Flint River Plan during Severe Drought 322

Subtotal 1,219

Deficit Irrigation of Rotation Crops during Severe Drought* 408
Switching High-Value Crops to Deep Aquifers** 227
Reduced Evaporation from Small Impoundments 146

Subtotal 781

Total 2,000

Notes: 

* Deficit irrigation is assessed after all irrigation water waste has been subtracted out.
** The streamflow savings associated with switching to deeper aquifers are in addition to the savings 
associated with reduced pecan irrigation.

Agricultural measures are relative to a baseline of current irrigated acreage combined with drought year 
water use per acre, as represented by 2011 observed values.
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conservation measures that were implemented in 2011, outdoor use across the ACF 

amounted to approximately 163,000 acre-feet of withdrawals. Note that an outdoor 

watering ban was not called for in 2011, despite the drought’s extreme effect on 

agriculture, because the Metro North Georgia area was relatively less affected.9 

Table 2: Outdoor Use in the ACF Basin 

 

11. Assuming all municipal water is supplied by surface sources, outdoor water use resulted in 

approximately 513 cfs of peak summer streamflow depletions in 2011.10 A 50 percent 

cutback on municipal outdoor use would thus lead to a reduction in streamflow depletions 

of 256 cfs, and a 75 percent cutback to a reduction of 385 cfs, in a drought year like 2011. 

12. Although these outdoor water use cutbacks and resulting streamflow improvements would 

not entail any monetary costs beyond those needed to maintain compliance, they would be 

associated with some “quality of life” impacts, as discussed in my February 2016 report. 

However, other states such as California have opted to implement such restrictions at 

greater welfare costs than are implied for Atlanta.11 

                                                   
9  Knox, P. “’Quiet’ drought is worse in some areas than 2007-2009 drought”. Georgia FACES, December 

19, 2012. Available at http://apps.caes.uga.edu/gafaces/?public=viewStory&pk id=4613. 
10  163,000 acre-feet of consumptive use is equivalent to an annual streamflow of 225 cfs. Based on the 

annual to peak monthly conversion factor of 2.28 provided by Dr. David Langseth, the resulting peak 
summer month streamflow depletion associated with outdoor use is 513 cfs. 

11  Buck, S., et al., “The Welfare Consequences of the 2015 California Drought Mandate: Evidence from 
New Results on Monthly Water Demand,” UC Berkeley, 2016. 

Year
Outdoor Use

(acre-feet)
[1] [2]

2008 147,510
2009 136,731
2010 154,948
2011 162,792
2012 154,344
2013 119,909
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8.4 Scenario 3 – Combination of Scenario 2 and a 100% Reduction in IBTs

This scenario starts with Future Scenario 2 and then adds 100% of IBT back to the river network as well. 

Table 8.3 Potential Water Use in Georgia under Reduction in Agricultural Irrigation and
Incremental Evaporation from Small Impoundments with Elimination of IBTs for Drought Year
(2007) Conditions

Month

Conservative Georgia
Consumptive Water Use

in 2007
(cfs)

Conservative Georgia Consumptive
Water Use under Conservation

Measures with No IBTs (for 2007
Climate Conditions) (cfs)

Water Savings
(cfs)

January 278 191 87
February 353 263 90
March 1558 997 562
April 2513 1609 904
May 6024 3813 2211
June 5289 3370 1919
July 3295 2123 1172
August 4495 2913 1582
September 3272 2128 1143
October 2820 1798 1022
November 809 674 135
December 445 346 99

8.5 Limiting Georgia’s Water Use to 1992 Levels

This scenario assumes that GA’s consumptive water use is limited to 1992 levels.  I used the following 
procedure to estimate water use for this scenario: 

M&I consumptive use data begin in 1994 (GADNR, 2015a), so there are no direct estimates of 
M&I consumptive use in 1992.  As a surrogate, I used M&I consumptive use data from 1994 – a 
year that was a little wetter than 1992, but the most comparable with respect to the ET deficit (a 
major driver of consumptive use) during the mid-late 1990s. 

Water losses from federal and non-federal reservoirs were not adjusted (the surface areas have not 
changed since 1992). 

No data were available for IBTs in 1992; for all post-1992 years with IBT data, I assumed that 
100% of the IBTs were added back to the river network. 

For agricultural consumptive use, I fixed the number of irrigated acres to those that occurred in 
1992, but allowed the estimated depth of irrigation water to vary with the ET deficit, as described 
in Section 2. 

Depending on the climate conditions, it is possible for some post-1992 months to have lower consumptive 
water use than the same month in 1992.  In those instances, I kept the monthly water use and did not 
adjust it to the magnitude in 1992.  Table 8.4 shows Georgia’s consumptive use under this scenario for 
the climate conditions of the 2007 reference drought year.  For the model drought year used in Dr. 
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Langseth's Expert Report (2016), the agricultural consumptive water use for this scenario is 87.0% of the 
consumptive use for the baseline model drought year.   

Table 8.4 Potential Water Use in Georgia under the 1992 Limit for Drought Year (2007)
Conditions

Month

Conservative Georgia
Consumptive Water Use

in 2007
(cfs)

Conservative Georgia
Consumptive Water Use
under the 1992 Limit (for

2007 Climate Conditions) (cfs)

Water Savings
(cfs)

January 278 186 92
February 353 236 118
March 1558 1226 332
April 2513 2089 424
May 6024 5166 858
June 5289 4556 732
July 3295 2707 588
August 4495 3683 811
September 3272 2656 615
October 2820 2370 450
November 809 598 211
December 445 304 141

8.6 40% Reduction in Irrigated Acres in Two Sub basins, Spring and
Ichawaynochaway Creek Watersheds

In a prior analysis of potential economic effects of reduced irrigation in the ACF Basin, Georgia 
described a scenario where agricultural irrigation in the Spring Creek and Ichawaynochaway Creek basins 
would be reduced by 40% (GADNR, 2006, pp. 152-159).  I evaluated the change in water use for this 
scenario by calculating the number of irrigated acres that would be reduced according to the HUC-8 
watershed boundaries for these basins and the NESPAL (2010a) map of irrigated fields.  Under this 
scenario, irrigation would be curtailed on 149,734 acres, which is approximately 15% of all irrigated acres 
in the ACF Basin.  To estimate the amount by which irrigation withdrawals would be reduced under this 
scenario, I multiplied the irrigated acreage taken out of production by the irrigation depths described in 
Section 2. 
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Table 2. Prior distributions used for parameters in the model 

Parameter Distribution Notes
F1982-1992 lognormal(0.01,1.5) Relatively flat prior but most 

density is < 1. Larger values 
would not be biologically 
plausible for a weekly harvest 
rate.

F1992-1999 lognormal(0.01,1.5)
F1999-2005 lognormal(0.01,1.5)
F2005-2009 lognormal(0.01,1.5)
F2009-2012 lognormal(0.01,1.5)

MS normal(1,2)

Expect the parameter to be 
positive and relatively small, but 
large standard deviation spans 
zero allowing estimate of no 
effect

a inverse gamma(10,0.1) Relatively flat but most density 
on values below 10; error is added 
to every size bin so small values 
are amplified considerably.

r inverse gamma(10,0.1)

Model simulations 

I performed an IPM model fit to the observed Florida DACS data at Cat Point. The result 

of this fits was posterior distributions (i.e., model estimates) of the unknown F, MS, and 

uncertainty parameters. After obtaining posterior distributions of the parameters from the 

hindcast fit, I re-ran the model in a non-data-fitting mode to simulate alternative salinity 

scenarios (though with process error still added in as before). In order to preserve the same 

sequence of process uncertainty terms in the new scenarios, so that the differences between 

model runs were deterministic rather than stochastic, I saved the sequence and the particle-filter 

weightings from the data-fitting run, and then re-used the same uncertainties and weights in the 

non-data fitting runs. To facilitate this we also initialized the Matlab random number generator 

with the same seed in each set of runs. Simulations with different random seeds did not produce 

noticeably different results, so we used the same arbitrarily chosen seed for all simulations 

presented in the main opinion. 

In the alternative scenario we simulated approximated an “unimpacted flow” condition for 

2007-2012. A hydrodynamic model of Apalachicola Bay was used to simulate surface 

temperature and salinity at model nodes throughout the Bay (Greenblatt Expert Report). That 

model was used to simulate both historical conditions and conditions with all upstream water 

withdrawals by Georgia removed(“unimpacted flow”, see Hornberger Expert Report, Greenblatt 

Expert Report). For the 2007-2012 period in the oyster population model, I used either the 

historical (“observed”) hydrodynamic model output or the unimpacted outputs for the model 

nodes closest to each study site. Both scenarios used physical data collected at the study site by 
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QUESTION PRESENTED

The Water Supply Act of 1958 (“WSA”), 43 U.S.C.
§ 390b, authorizes the Army Corps of Engineers to
reallocate federal reservoir storage to support local
water supply demands, but requires the Corps to
obtain Congressional approval if a reallocation would
constitute a “major * * * operational change.” Id.
§ 390b(d). Two circuits have rendered conflicting
decisions with respect to the WSA as it applies to
Lake Lanier, a federal reservoir upstream of Atlanta
whose waters flow through the Southeast and have
sparked a three-decade water conflict among Geor-
gia, Alabama, and Florida. The D.C. Circuit held
that the Corps could not unilaterally reallocate 22
percent of Lanier’s storage to Atlanta-area water
supply because that would be a “major operational
change.” In the case below, by contrast, the Eleventh
Circuit held that the Corps may be able to reallocate
an even larger portion of the reservoir—34 percent—
without Congressional approval, and that the WSA’s
“major operational change” limitation may be cir-
cumvented by relying on a project’s underlying
authorization.

The question presented is: Whether the Corps
must comply with the explicit statutory limit in the
WSA that requires Congressional approval before the
Corps undertakes a major reallocation of federal
reservoir storage to provide local water supply.



PARTIES TO THE PROCEEDINGS

The Petitioners are the State of Florida and the
City of Apalachicola, Florida. Both were appellees
below.

Respondents which were appellants/cross-appellees
below are the State of Georgia; the City of Atlanta;
Fulton County; DeKalb County; the Cobb County-
Marietta Water Authority; the City of Gainesville;
the Atlanta Regional Commission; the Lake Lanier
Association; and Gwinnett County, Georgia. Re-
spondents which were appellees below are the State
of Alabama; Alabama Power Company; and South-
east Federal Power Customers, Inc. Respondents
which were appellees/cross-appellants below are the
U.S. Army Corps of Engineers; John McHugh, in his
official capacity as Secretary of the United States
Army; Jo-Ellen Darcy, in her official capacity as the
Assistant Secretary of the Army-Civil Works; Major
General Merdith W.B. Temple, in his official capacity
as Acting Chief of Engineers, U.S. Army Corps of
Engineers; Brigadier General Todd T. Semonite, in
his official capacity as Commander, South Atlantic
Division, U.S. Army Corps of Engineers; and Colonel
Steven J. Roemhildt, Commander, Mobile District,
U.S. Army Corps of Engineers.
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IN THE

Supreme Court of the United States
_________

No. 11-
________

IN RE: MDL-1824 TRI-STATE WATER RIGHTS

LITIGATION.
_________

On Petition for a Writ of Certiorari to the
United States Court of Appeals

for the Eleventh Circuit
_________

PETITION FOR A WRIT OF CERTIORARI
_________

The State of Florida and City of Apalachicola re-
spectfully petition for a writ of certiorari to review
the judgment of the United States Court of Appeals
for the Eleventh Circuit.

OPINIONS BELOW

The opinion of the Eleventh Circuit (App. 1a-86a)
is reported at 644 F.3d 1160. The opinion of the
District Court (App. 87a-187a) is reported at 639 F.
Supp. 2d 1308.

JURISDICTION

The Eleventh Circuit entered judgment on June
28, 2011. App. 1a. Rehearing was denied on Sep-
tember 16, 2011. App. 188a. On November 9, 2011,
Justice Thomas extended the time to file this petition
to February 13, 2011. The jurisdiction of this Court
rests on 28 U.S.C. § 1254(1).

STATUTE INVOLVED

The Water Supply Act, 43 U.S.C. § 390b (1958),
provides in relevant part:
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(b) Storage in reservoir projects; agreements for
payment of cost of construction or modification of
projects. In carrying out the policy set forth in
this section, it is provided that storage may be
included in any reservoir project surveyed,
planned, constructed or to be planned, surveyed
and/or constructed by the Corps of Engineers or
the Bureau of Reclamation to impound water for
present or anticipated future demand or need for
municipal or industrial water * * * .

* * *

(d) Approval of Congress of modifications of res-
ervoir projects. Modifications of a reservoir pro-
ject heretofore authorized, surveyed, planned, or
constructed to include storage as provided in
subsection (b) of this section which would seri-
ously affect the purposes for which the project
was authorized, surveyed, planned, or construct-
ed, or which would involve major structural or
operational changes shall be made only upon the
approval of Congress as now provided by law.

INTRODUCTION

Two Courts of Appeals have issued diametrically
opposed decisions with respect to the same body of
water—a massive federal reservoir whose outflows
serve three states and have triggered a decades-long
interstate water war. The divergent decisions were
driven by the courts’ conflicting interpretations of an
important federal statute that this Court has never
construed. The Court should grant the writ to re-
solve the split and clarify the fate of a water source
that “is of the utmost importance to * * * millions of
power customers and water users” throughout Flori-
da, Alabama, Georgia, and the Gulf Coast. App. 84a.



3

The case concerns Lake Sidney Lanier, one of the
nation’s largest federal reservoirs. Lake Lanier sits
on the Chattahoochee River above Atlanta. South of
the lake, the Chattahoochee runs past Atlanta, along
the Georgia-Alabama border, into the Apalachicola
River in Florida, and thence to Apalachicola Bay.
The waters stored in Lake Lanier are important to
generate power, facilitate navigation, and ensure the
survival of ecologically sensitive resources down-
stream in Florida and Alabama. But localities in
Georgia seek to use those same waters for local
water supply. Those divergent interests have
spawned a cross-border water dispute that has
produced 13 different decisions in six federal courts.

The essence of the dispute is whether the Army
Corps of Engineers may, without Congressional
approval, reallocate Lake Lanier’s water storage1

away from its original uses—downstream flows for
power generation and navigation—and toward direct
withdrawals and releases from the lake for local
water supply. Any such reallocation would have a
profound effect on downstream interests because
water reserved in storage for direct withdrawal is not
available for downstream release when needed. It
also would unilaterally rebalance the interests
weighed by Congress in authorizing the reservoir.

In 2002, the Corps agreed to reallocate to local
water supply some 22 percent of Lanier’s storage
capacity—enough to cover the entire National Mall
in water almost 800 feet deep. Florida and Alabama
protested, and the D.C. Circuit rejected the plan as

1 In this context, “storage” refers to the amount of space in Lake
Lanier allocated to a particular project purpose. App. 10a. As
we discuss below, the Corps releases water from the reservoir to
serve the purpose for which the space has been allocated.
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unlawful under the Water Supply Act (“WSA”). The
WSA authorizes the Corps to modify reservoir alloca-
tions to allot storage for local water supply. Id.
§ 390b(b). However, it requires Congressional ap-
proval if the reallocation would work a “major * * *
operational change[ ]” to the reservoir. Id. § 390b(d).
The D.C. Circuit concluded that a 22 percent reallo-
cation was a major operational change and that the
plan accordingly required Congressional approval.
Southeastern Fed. Power Customers, Inc. v. Geren,
514 F.3d 1316 (D.C. Cir. 2008), cert. denied, 129 S.
Ct. 898 (2009); App. 190a-212a.

The Eleventh Circuit has now issued a decision
that contradicts Geren and provides the Corps broad
discretion to reallocate storage without Congress’s
approval. Georgia asked the Corps to reallocate 34
percent of Lanier’s storage—a much larger realloca-
tion than the one disapproved in Geren—to satisfy
Atlanta’s water demands. App. 66a. Consistent with
its longstanding interpretation of its authority, the
Corps refused. It found that such a large realloca-
tion would “involve * * * major operational changes”
and required Congress’s approval under the WSA.
App. 25a. But the Eleventh Circuit has now rejected
that view. It held that the Corps has some measure
of authority under an earlier statute to reallocate
Lanier’s storage; that the WSA merely “supple-
ment[s]” that authority; and that the WSA provision
requiring Congressional approval for “major opera-
tional changes” may be circumvented. App. 64a-67a,
76a-80a. It remanded, having given the Corps a
green light to reallocate massive amounts of storage
without obtaining Congress’s imprimatur.

The decision below directly conflicts with that of
the D.C. Circuit. It undercuts Congress’s power to



5

control the Nation’s reservoirs. It affects the compet-
ing interests of three states to a single stream of
water—“a necessity of life that must be rationed
among those who have power over it.” New Jersey
v. New York, 283 U.S. 336, 342 (1931). It will ad-
versely impact important downstream ecologies in
the river basin and limit the extent to which down-
stream states can benefit from hydropower and river
navigation. And like an original action, it implicates
“the manner of use” of “interstate lakes and rivers.”
R. Stern et al., Supreme Court Practice 242 (9th ed.
2007). This Court should grant the writ and hold
that the D.C. Circuit was correct: Before the Corps
can fundamentally reallocate a major federal water
source to local supply at the expense of downstream
needs, it must obtain the approval of Congress.

STATEMENT

A. The Affected Rivers and Lake Lanier.

1. The Chattahoochee River begins as a mountain
spring on the Appalachian Trail in northeastern
Georgia. App. 5a. Emerging from the Blue Ridge
Mountains, the river flows past Atlanta and along
the Georgia-Alabama border. Id. “At the Florida-
Georgia border the Chattahoochee joins the Flint
River and they become the Apalachicola River, which
eventually flows into the Apalachicola Bay and the
Gulf of Mexico.” Alabama v. U.S. Army Corps of
Eng’rs, 424 F.3d 1117, 1122 (11th Cir. 2005). The
rivers and the areas they drain are referred to as the
Apalachicola-Chattahoochee-Flint, or “ACF,” Basin.2

The Chattahoochee is Atlanta’s primary water
source. But it is just as important to Florida and

2 See www.sam.usace.army.mil/pa/acf-wcm/pdf/acf_map.pdf.
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Alabama as a source of drinking water, water supply,
hydroelectric power, recreation, and sustenance for
riverine ecologies. “Southeastern Alabama relies
upon the Chattahoochee for much of its water sup-
ply[.]” D. Stephenson, The Tri-State Compact:
Falling Waters & Fading Opportunities, 16 J. Land
Use & Envtl. L. 83, 85 (2000). The Apalachicola
River “empties into the Apalachicola Bay, which
provides approximately 90% of Florida’s oyster
harvest.” Id. The Bay, in turn, is a critical nursery
for the Gulf of Mexico—and one whose productivity
depends on robust river flows. See infra 29. And the
Apalachicola “has the highest species density of
amphibians and reptiles in the North American
Continent north of Mexico”; it is home to numerous
protected species. Georgia v. U.S. Army Corps of
Eng’rs, 302 F.3d 1242, 1250 n.6 (11th Cir. 2002).

2. Lake Lanier’s history dates to 1925, when Con-
gress asked the Corps to consider hydroelectric
projects in the area. App. 5a. That led to the idea of
a reservoir (Lake Lanier) and dam (the Buford Dam)
on the Chattahoochee above Atlanta. App. 5a-6a.

Congress approved the reservoir plan, among hun-
dreds of other reservoir projects, in omnibus author-
izing legislation in 1945 and 1946. The second of
those acts, the 1946 Rivers and Harbors Act (“RHA”),
provided that the Buford project would be “prosecut-
ed * * * in accordance with the report of the Chief of
Engineers, dated May 13, 1946.” Pub. L. No. 79-525,
60 Stat. 634, 635 (1946). That report, in turn, incor-
porated a Corps report by Brigadier Gen. James B.
Newman Jr., known as the “Newman Report,” that
set out the details. App. 6a; see Docket No. 4 Exh. B,
Georgia v. U.S. Army Corps of Eng’rs, No. 3:07-md-
00252 (M.D. Fla. Apr. 12, 2007) (Newman Report’s
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text). The report observed that “[t]he principal value
of the Chattahoochee River is as a source of power.”
App. 93a. It concluded that the Buford site was the
best spot for “a large storage-power reservoir[.]” Id.

The report noted other “incidental” benefits of a
reservoir, id., including water supply for Atlanta. It
observed that “[i]f the regulating storage reservoir
* * * could be located above Atlanta, it would greatly
increase the minimum flow in the river at Atlanta,
thereby producing considerable incidental benefits by
reinforcing and safeguarding the water supply[.]”
App. 94a. Nothing in the report suggested that
Congress or the Corps ever contemplated that water
supply would be made available through direct
withdrawals from storage at Lake Lanier.

3. Lake Lanier was completed in 1957. It had 692
miles of shoreline and conservation storage capacity3

of 1,049,000 acre-feet—i.e., enough to hold the quan-
tity of water that would submerge 1,049,000 acres of
land to a depth of one foot. App. 11a. None of that
space was allocated to local water supply. App. 113a.
On the contrary, as the District Court found, “both
before and during construction of Buford Dam, the
Corps consistently described the primary purposes of
the project as flood control, navigation, and hydro-
power,” and “the water-supply benefit discussed
throughout the legislative history was the regulation
of the river’s flow.” App. 113a, 163a.

B. The Water Supply Act.

In 1958, a year after Lanier was completed, Con-
gress enacted the WSA. The Nation’s federally-

3 Lanier has total capacity of 2,554,000 acre-feet. The rest is
for flood containment and so-called “inactive” storage.
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owned reservoirs historically had not been used to
store water for local supply; that was considered a
parochial use, and the Corps did not think itself
authorized to dedicate space in reservoirs for local
use. See Docket No. 14-2 at 8 n.1, In re Tri-State
Water Rights Litigation, No. 3:07-md-01 (M.D. Fla.
June 6, 2007) (“2002 Corps Memorandum”). The
WSA ushered in a sea change in federal water policy,
authorizing the Corps to provide storage space for
local water supply. 43 U.S.C. § 390(b). But Congress
was careful not to give the Corps free rein. Instead,
it required that the Corps obtain Congress’s approval
before agreeing to any storage plan that would effect
“major * * * operational changes” at a reservoir:

Modifications of a reservoir project heretofore au-
thorized, surveyed, planned, or constructed to in-
clude storage as provided in subsection (b) of this
section which would seriously affect the purposes
for which the project was authorized, surveyed,
planned, or constructed, or which would involve
major structural or operational changes shall be
made only upon the approval of Congress as now
provided by law. [Id. § 390b(d) (emphases add-
ed)].

C. The Shift To Direct Withdrawals at Lanier.

1. The Corps controls water-storage allocations at
Lake Lanier, as it does at more than 500 reservoirs
nationwide. See 33 C.F.R. § 222.5(o), & App. E
(2011). The Corps’ authority over storage allocations
does not mean it owns the water or directly controls
who can withdraw it downstream. It means, instead,
that the Corps can assign reservoir space to given
uses and operate the reservoir to support those
uses—but only within limits specified by Congress.
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Acting within those limits, the Corps retains or
releases water according to plans designed to ensure
that users with storage allocations will have water
when they need it. App. 137a-138a.

2. For years (and with minor exceptions not rele-
vant here),4 none of Lake Lanier’s storage capacity
was dedicated to water supply. App. 113a. Indeed,
the Corps explicitly recognized that no storage could
be allocated to water supply under the RHA without
“additional Congressional authorization.” App. 145a.
In 1955, for example, Gwinnett County, Georgia, a
county northeast of Atlanta, asked permission to
make withdrawals from Lanier. The Corps refused.
Consistent with its longtime recognition that the
intended water-supply benefit of Lanier was merely
the regulation of the river’s flow, App. 113a, the
Corps concluded “that such withdrawals would affect
the project’s authorized purposes” and that the
county “would have to seek permission from Con-
gress for the withdrawals.” App. 139a-140a.

Beginning in the 1970s, however, “the Corps’s and
the Georgia parties’ definition of water supply in the
Buford project changed considerably.” App. 114a.
Despite its previous acknowledgment that it could
not do so, the Corps began making changes to stor-
age at Lake Lanier, giving priority to local munici-
palities so they could make direct withdrawals from
the lake and withdraw more water downstream. In
1973, the Corps agreed to let Gwinnett County
withdraw up to 40 million gallons per day—an
amount requiring about 40,000 acre-feet of storage—
directly from Lake Lanier. App. 140a. The Corps

4 Two cities were granted the right to withdraw comparatively
small amounts from the lake because the reservoir inundated
their existing water-intake facilities. App. 139a.
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subsequently agreed to let two other Georgia cities,
Cumming and Gainesville, withdraw 10 million and
20 million gallons per day, respectively. App. 141a-
142a. And in the 1980s, the agency agreed to alter
its operations so the Atlanta Regional Commission
(“ARC”) could withdraw 377 million gallons per day
downstream. App. 141a. That contract was based on
the Corps’ determination that it could provide,
incidental to power generation, 327 million gallons
per day with no impact on hydropower. App. 170a-
171a. The Corps agreed to provide releases sufficient
to accommodate up to 50 million gallons per day
above that threshold, thus effectively reallocating
that amount from hydropower to water supply. Id.
All of these contracts expired in 1989 but have
continued as holdover arrangements. App. 142a.

Meanwhile, the Corps was studying how to meet
Atlanta’s growing water needs. In a 1989 report, the
“draft PAC Report,” it suggested formally allocating
a massive amount of Lanier’s storage—207,000 acre-
feet—to local water supply. App. 136a. That would
allow localities to withdraw 151 million gallons per
day from the lake. It also would provide releases so
that localities could withdraw 378 million gallons per
day downstream. App. 175a-176a. The report noted
the Corps’ authority under the WSA, but stated that
approval from Congress might be required because
the allocation exceeded 50,000 acre-feet. App. 18a.
The Corps intended to submit the report to Congress
for approval under the WSA. App. 135a.

The draft PAC Report included a water-control
plan that illustrates the practical effect of such a
dramatic storage reallocation. The plan divided
Lake Lanier’s conservation storage pool into four
levels, or “zones,” by depth. App. 138a. In the zone
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corresponding to the lowest lake levels—i.e., drought
periods—local water supply would be the dominant
purpose, while hydropower was relegated to a “min-
imum level.” Id. In other words, at the very times
when water flow was most critical for downstream
users, the Corps would be operating the reservoir to
benefit Atlanta-area localities instead—a 180-degree
change from Lanier’s original operations.

D. The D.C. Circuit’s Decision in Geren.

In 1990, Alabama filed suit in the Northern Dis-
trict of Alabama to challenge the draft PAC Report
and Georgia localities’ use of Lanier’s storage. App.
143a. More litigation followed. In 2000, a group of
federal power customers filed suit in Washington,
D.C., alleging that the Corps had wrongfully diverted
storage from hydropower generation. App. 145a. In
2001, Georgia sued the Corps in the Northern Dis-
trict of Georgia, seeking to compel the agency to
agree to an even larger reallocation than that in the
draft PAC Report. Id. And in 2008, the City of
Apalachicola sued the Corps in the Northern District
of Florida, alleging that the Corps’ allocation changes
were reducing flows into Florida and damaging
Apalachicola Bay. App. 148a.

The D.C. Circuit’s decision in Geren arose out of the
federal power customers’ lawsuit in D.C. federal
court. In 2003, the Corps, the power customers,
Georgia, and parties aligned with Georgia reached a
proposed settlement in that case. App. 145a-146a.
The settlement would have formally allocated stor-
age in Lake Lanier for Gwinnett County, Gainesville,
and ARC. App. 146a. Under its terms, those three
entities would purchase some 240,000 acre-feet of
storage, some for withdrawals directly from the lake
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and some to enable downstream withdrawals in
amounts greater than those incident to hydropower
generation. Id. The settling parties relied on the
WSA for authority, arguing that the WSA authorized
reallocation for water supply storage and that the
proposed reallocation neither “seriously affect[ed] the
purposes for which the project was authorized” nor
amounted to a “major * * * operational change[.]” 43
U.S.C. § 390b(d); see App. 24a. The D.C. District
Court approved the settlement in 2004 over Florida
and Alabama’s vehement objections. App. 147a.

The D.C. Circuit reversed. Geren, 514 F.3d 1316;
App. 190a-212a. The court observed that the settle-
ment required the Corps to allocate up to “240,858
acre-feet of Lake Lanier’s water storage” to local use.
App. 194a. That was a reallocation of 22 percent if
the water-storage baseline was zero—which the
court concluded it was, given that zero was the
amount allocated to water supply when the lake
began operation—or 9 percent if the baseline was the
existing withdrawals under holdover arrangements.
App. 202a-203a. Either way, such a large realloca-
tion was a “major * * * operational change” requiring
Congressional approval. Id. The court wrote that
“the WSA plainly states that a major operational
change to a project falling within its scope requires
prior Congressional approval.” App. 200a-201a. And
it concluded that “[o]n its face,” reallocating more
than 22 percent of storage “constitutes the type of
major operational change referenced by the WSA[.]”
App. 202a. The same conclusion would obtain if the
reallocation amounted to 9 percent. App. 203a.

The D.C. Circuit reached this conclusion at Chev-
ron step 1, based on the statute’s plain terms, but it
also cited other data points to confirm its holding.



13

First, the Corps had acknowledged at oral argument
that a 22 percent reallocation “would be the largest
acre-foot reallocation ever undertaken by the Corps
without prior Congressional approval.” App. 203a.
Second, the Corps itself repeatedly had cast doubt
on, or flatly rejected, the notion that it could make
such massive reallocations without Congressional
approval. The Corps acknowledged in the draft PAC
Report, for example, “that Congressional approval
might be required for reallocation of 207,000 acre-
feet”—a smaller reallocation than the one proposed
in the settlement. App. 201a. And in 2002, “the
Corps rejected Georgia’s request” that about 34
percent of Lanier’s storage be reallocated to local use,
concluding that “Georgia’s request was of a magni-
tude that would ‘involve * * * major operational
changes’ and therefore required prior Congressional
approval.” Id.; see 2002 Corps Memorandum at 1.
That conclusion, the Geren court found, was “con-
sistent with th[e] plain text” of the WSA. Id. The
court concluded:

[R]eallocation of over twenty-two percent (22%) of
Lake Lanier’s storage space * * * is large enough
to unambiguously constitute the type of major op-
erational change for which section 301(d) of the
WSA requires prior Congressional approval. The
same conclusion applies to a reallocation of ap-
proximately nine percent (9%) of Lake Lanier’s
storage space, for it too presents no ambiguity.
[App. 205a].

Judge Silberman concurred. He would have found
that the baseline water storage amount was 13.9
percent—i.e., the amount Atlanta-area localities had
been withdrawing under the holdover arrangements.
App. 211a. He nonetheless found, as the majority
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did in the alternative, that a 9 percent reallocation
was a major operational change. App. 212a.

Georgia sought certiorari, arguing that the D.C.
Circuit had made inappropriate factual findings.
The Corps opposed, pointing out that the D.C. Cir-
cuit’s “interpretation of the Water Supply Act does
not conflict with any decision of * * * any other court
of appeals.” Br. for the Federal Respondents in
Opposition, No. 08-199 (Nov. 17, 2008), 2008 WL
4918013, at *5. Certiorari was denied.

E. The Decision Below.

Meanwhile, the three other Lanier-related lawsuits
were transferred to the Middle District of Florida by
the Judicial Panel on Multi-District Litigation. App.
24a. Following the D.C. Circuit’s remand in Geren,
that action was consolidated with the others.

One of the issues before the District Court was
Georgia’s challenge to a related Corps decision
involving Lake Lanier water storage. Georgia’s
governor asked the Corps in 2000, while two of the
four Lanier-related lawsuits were pending, to reallo-
cate 34 percent of Lanier’s storage to local water
supply—a much larger reallocation than the one the
D.C. Circuit rejected in Geren. App. 178a. The
Corps denied the request. Id.; see 2002 Corps Memo-
randum at 1. It found that Congress did not include
water supply as an authorized purpose at Lanier,
and that “Corps analysis of Georgia’s request indi-
cates that granting it would seriously affect the
purposes for which the project was authorized and
would involve major operational changes.” App. 25a;
2002 Corps Memorandum at 2. It accordingly could
not “be accommodated without additional Congres-
sional authorization.” App. 145a.
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The District Court approved the Corps’ decision.
As it explained, the “fundamental question” was
whether a unilateral Corps decision granting Geor-
gia’s request would have violated the WSA. App.
89a. The court concluded that it would. After a
detailed analysis of the legislative history, the court
agreed that Congress did not include water supply as
an authorized purpose at Lake Lanier. App. 168a. It
also concluded that Geren was entitled to collateral
estoppel effect as to what constituted a “major opera-
tional change”: Because the D.C. Circuit had held
that a 22 percent reallocation would violate the WSA
without Congressional approval, it followed a fortiori
that a 34 percent reallocation required Congressional
approval too. App. 174a-175a.

The Eleventh Circuit reversed. The panel conclud-
ed that the Newman Report and similar documents
contemplate that Lanier would be used for water
supply, and that the amount of water supply might
need to be adjusted over time. App. 45a-57a. From
that premise, the panel concluded that Brigadier
General Newman “intended for water supply to be an
authorized, rather than incidental, use of the water
stored in Lake Lanier.” App. 51a. And because Lake
Lanier’s authorizing statute—the RHA—referred to
a Corps report, and the Corps report in turn incorpo-
rated the Newman Report, the panel concluded that
Congress shared Brigadier General Newman’s in-
tent. App. 47a. Indeed, the panel referred to the
Newman Report itself as the “statutory language”
governing Lake Lanier’s operations. App. 50a.

The Eleventh Circuit then took the leap that set it
at odds with Geren. While Geren had held that the
WSA requires Congressional approval for “major
operational changes,” regardless of the Corps’ under-
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lying authority to adjust allocations, see App. 202a-
203a & n.4, the Eleventh Circuit held just the oppo-
site: that to the extent the Corps had underlying
authority to adjust allocations, those changes would
not count as “changes” at all—much less major
operational changes requiring Congressional approv-
al. App. 65a-67a, 76a-80a. Thus, for example, the
panel wrote that the Corps erred in rejecting Geor-
gia’s request for a 34 percent reallocation because
“[i]t failed to recognize that the [RHA] * * * explicitly
contemplated that the Corps was authorized to
increase water supply usage over time as the Atlanta
area grew and that this increase would not be a
change from Congressionally contemplated opera-
tions at all.” App. 65a (emphasis added). And it
wrote that the Corps should consider only realloca-
tions made “pursuant solely to the WSA”—not reallo-
cations made using the Corps’ purported RHA au-
thority—in deciding whether a change constituted a
“major operational change.” App. 76a n.35. The
panel so concluded based on its view that the WSA
merely “constitutes a supplement to any authority
granted by the 1946 RHA.” App. 13a.

According to the Eleventh Circuit panel, then, the
WSA—and its mandates, such as the Congressional
approval requirement—are a mere second layer of
authority; to the extent the Corps may make opera-
tional changes at Lanier under the RHA, the WSA is
never triggered. Indeed, the panel attempted to
distinguish Geren on that very basis. It wrote that
Geren’s 22-percent-reallocation holding was not
entitled to collateral-estoppel effect because Geren
did not consider the extent of the Corps’ authority
under the RHA. App. 79a. According to the Elev-
enth Circuit, “this difference means that any water
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the Corps finds it is authorized to supply pursuant to
the RHA is separate from the water it is authorized
to supply pursuant to the WSA, and that this RHA-
authorized water supply would not count against the
Geren court’s 22% limit.” Id. (emphasis added).

The Eleventh Circuit remanded to the Corps for a
determination of precisely how much reallocation
authority the agency has when its purported RHA
authority is added to its “supplemental” WSA au-
thority. App. 83a-84a. The court ordered the agency
to make that decision within one year. App. 85a.

REASONS FOR GRANTING THE PETITION

1. The Court should grant the writ, and reverse
the erroneous decision below, because the Eleventh
Circuit “has entered a decision in conflict with the
decision of another United States court of appeals on
the same important matter”—indeed, a decision with
respect to the same body of water. S. Ct. R. 10(a).
The Eleventh Circuit’s decision cannot be reconciled
with the D.C. Circuit’s decision in Geren. It is in
conflict with this Court’s cases. And the divide
between the circuits is one that time alone will not
repair; the conflict will percolate no further because
all cases regarding Lanier have been consolidated in
the Eleventh Circuit. Instead, without this Court
exercising its jurisdiction, the conflict between three
sovereign states as to this body of water will fester.

2. Review also is warranted because the issue on
which the circuits have divided is an important
question of first impression for this Court. The WSA
is of national importance: It fundamentally changed
the way federal reservoirs are used, and the Corps
relies on it to justify water allocations across the
nation. This Court has never construed the WSA.
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And the Eleventh Circuit has now inappropriately
limited it, truncating a provision designed to main-
tain Congressional control over an important nation-
al resource and handing that control to the Corps.
This Court’s guidance is needed.

3. Nor can there be any doubt that this case carries
public ramifications sufficiently important to war-
rant the exercise of certiorari jurisdiction. The case
has driven a wedge between three states. As the
court below recognized, “[t]he stakes are extremely
high” and the case “is of the utmost importance to
the millions of power customers and water users that
are affected by the operations of the project.” App.
84a. Indeed, if the decision below stands, it will have
a profound effect on the ACF Basin because water
reserved for direct withdrawal is not available for
release to support downstream hydropower, naviga-
tion, and ecologies. The writ should be granted.

I. THE DECISION BELOW CONFLICTS WITH A
DECISION OF THE D.C. CIRCUIT AND CANNOT
BE RECONCILED WITH THIS COURT’S CASES.

A. The Decision Below Conflicts With Geren.

1. Certiorari review is warranted here “to resolve a
conflict among the Circuits.” Erica P. John Fund,
Inc. v. Halliburton Co., 131 S. Ct. 2179, 2184 (2011);
S. Ct. R. 10(a). Geren and the decision below ad-
dressed the same question—namely, the extent of
the Corps’ authority to unilaterally alter Lake La-
nier’s storage to provide more water supply for
Georgia residents. And they reached diametrically
opposed conclusions:

 The D.C. Circuit held that WSA Section 301(d)
requires the Corps to obtain Congressional ap-
proval for a “major * * * operational change[ ]” in-



19

volving water supply, regardless of the Corps’ au-
thority to adjust water storage allocations as a
general matter. App. 201a-203a. The Eleventh
Circuit, in direct contrast, held that WSA Section
301(d) imposes no such requirement where the
Corps has some independent measure of authority
to adjust storage allocations. App. 75a-76a, 79a.

 The D.C. Circuit held that the WSA restricts
the Corps’ authority to make significant changes
from a reservoir’s original storage allocation with-
out Congressional approval. App. 201a-203a. The
Eleventh Circuit, in direct contrast, held that the
WSA is nothing more than a source of “supple-
mental” authority for the Corps to take such ac-
tions. App. 64a, 83a.

 The D.C. Circuit found that the Corps correct-
ly concluded that the WSA required it to obtain
Congressional approval before reallocating 34 per-
cent of the lake’s storage. App. 201a-202a. The
Eleventh Circuit held that the Corps was wrong to
so conclude. App. 63a-65a. Indeed, the D.C. Cir-
cuit accepted as a correct understanding of the
WSA the very Corps analysis—the 2002 Army
memorandum—that the Eleventh Circuit rejected
and vacated in the decision below. Compare App.
201a-202a (Geren) with App. 63a-65a (opinion be-
low).

That is a “direct conflict.” Stern & Gressman 242.
And it has important implications for the division of
authority between Congress and an agency, as we
discuss infra at 25. That sort of disagreement among
the circuits about the distribution of federal authori-
ty warrants this Court’s review.
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2. The Eleventh Circuit attempted to distinguish
Geren, asserting that “a different issue” was present-
ed in that case because “the Geren court considered
only the Corps’ authority under the WSA, not its
authority under the RHA.” App. 79a. The panel
misunderstood the D.C. Circuit’s opinion. Geren
recognized that the Corps might be able to muster
authority to make some limited water storage reallo-
cations, but it explicitly declined to consider the
question, explaining that it “ha[d] no occasion to
opine whether the Corps’ previous storage realloca-
tions were unlawful.” App. 203a & n.4. Whether the
Corps enjoyed such authority was irrelevant because,
regardless, the WSA was clear: If the Corps desired
to make a major operational change, it needed Con-
gressional approval. App. 200a-203a. The D.C.
Circuit’s conclusion is quite correct, as we discuss
infra at 21. More important for present purposes,
the D.C. Circuit’s analysis is squarely at odds with
the Eleventh Circuit’s holding that the WSA’s “major
operational change” provision is not implicated to the
extent that the Corps has a separate source of au-
thority for water reallocation. Under the Eleventh
Circuit’s decision, the D.C. Circuit engaged in a
pointless exercise in rejecting the far smaller 2004
proposed water reallocation.

3. Review of this circuit split is warranted now
because it is already fully articulated and is unlikely
to deepen or disappear. This is not a situation where
similar cases are working their way through the
Courts of Appeals, making it worthwhile for this
Court to await “ ‘further study’ ” by those intermedi-
ate tribunals. Stern & Gressman 246 (quoting
McCray v. New York, 461 U.S. 961, 963 (1983) (Ste-
vens, J.)). On the contrary, all cases relating to the
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Corps’ WSA authority over Lake Lanier—including
the case on remand from the D.C. Circuit’s decision
in Geren—have been consolidated in the Eleventh
Circuit. App. 26a. That court is the one that created
the circuit split, and it has denied a petition for
rehearing en banc. The divide between the circuits
on the WSA’s scope—and accordingly on the degree
of control Congress can exercise over federally oper-
ated waters—will not be resolved unless this Court
resolves it.5

B. The Decision Below Is Incorrect And In
Conflict With This Court’s Cases.

1. Certiorari review is particularly appropriate
here because the decision below is incorrect and in
conflict with this Court’s teachings. The WSA pro-
vides that storage-related reservoir modifications for
water supply “which would involve major * * * opera-
tional changes shall be made only upon the approval
of Congress as now provided by law.” 43 U.S.C.
§ 390b(d) (emphasis added). That command is
simple and broad, as the D.C. Circuit recognized:
Any time a storage reallocation to water supply
involves “major operational changes,” the Corps
must obtain Congressional approval, full stop. App.
200a-203a. But the Eleventh Circuit held that the
WSA merely “supplement[s]” purported pre-existing
Corps authority to allocate reservoir storage for local
water supply, and that any changes the Corps was
authorized to make under that pre-existing authority

5 Nor could the issue disappear on remand from the Eleventh
Circuit to the Corps. The Corps has been instructed that it
possesses the authority to allocate water under the RHA,
potentially unconstrained by the WHA’s “major operational
change” limitation. That instruction renders whatever the
agency may do on remand necessarily deficient.
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“would not count” in determining whether a major
operational change occurred. App. 79a, 83a. It held,
in other words, that the Corps must seek Congres-
sional approval for a subset of major operational
changes, but not for all of them.

That was error. It is, of course, a “settled princi-
ple[ ] of statutory construction” that if “statutory text
is plain and unambiguous,” courts “must apply the
statute according to its terms.” Carcieri v. Salazar,
555 U.S. 379, 387 (2009). Thus where “[n]othing in
the statutory context requires a narrowing construc-
tion,” none is appropriate; the courts “must give
effect to the text congress enacted.” Ali v. Federal
Bureau of Prisons, 552 U.S. 214, 227 (2008). Here
the WSA requires Congressional approval for “major
* * * operational changes” involving local water-
supply storage. 43 U.S.C. § 390b(d). That means all
major operational changes, not some. As this Court
said in Maine v. Thiboutot, 448 U.S. 1, 4 (1980):
“The question before us is whether the phrase * * *
means what it says, or whether it should be limited
to some subset[.] * * * Given that Congress attached
no modifiers to the phrase, the plain language of the
statute” must govern.

2. The Eleventh Circuit’s contrary conclusion rests
on the notion that if the Corps enjoys authority to
change water allocation to some extent, then any
change it chooses to make using that authority
cannot be “major,” and does not count toward any
calculus of whether a larger change is “major.” App.
65a, 79a; see supra at 15-17. That is simply not so.
As the D.C. Circuit recognized in Geren, whether a
change is “major” is a matter of degree having noth-
ing to do with whether some quantum of change was
authorized. App. 200a-203a.
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The Eleventh Circuit also went further, asserting
that if the RHA authorizes the Corps to reallocate
some storage to water supply, then “such realloca-
tions to water supply arguably do not actually consti-
tute a ‘change’ of operations at all.” App. 80a (em-
phasis added); see also App. 65a (asserting that the
RHA “explicitly contemplated” that Corps increases
to water-supply storage at Lake Lanier “would not be
a change from Congressionally contemplated opera-
tions at all”). But a change is a change. If the Corps
alters the allocation of storage in a reservoir, that is
a “change,” even if the Corps enjoyed authority under
a pre-WSA statute to order it. The Eleventh Cir-
cuit’s attempt to conflate change with authority is
nonsensical. Under the court’s reasoning, someone
who changes his name has not actually “changed” it,
so long as he received prior permission to do so.

The Eleventh Circuit thought its truncated reading
of the WSA appropriate because—according to that
court—the WSA merely provides additional realloca-
tion authority on top of that provided by the RHA.
App. 13a, 68a. The Eleventh Circuit was incorrect
about the reallocation authority provided by the
RHA, as we discuss below. But assuming arguendo
that the RHA did provide the Corps with reallocation
authority, the Eleventh Circuit’s conclusion still
would not follow. Imagine that the RHA were far
more explicit than it actually is about the Corps’
authority—that it provided, for example, that “the
Corps is authorized to allocate storage to water
supply at Lake Lanier.” In that scenario the Corps
might not need Congressional approval to make
operational changes, but it still would need Congres-
sional approval for “major * * * operational changes.”
43 U.S.C. § 390b(d) (emphasis added). The code
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could be read to “give effect to both provisions,” and
accordingly it must be so read. Ricci v. DeStefano,
129 S. Ct. 2658, 2674 (2009); accord Morton
v. Mancari, 417 U.S. 535, 551 (1974) (“[W]hen two
statutes are capable of co-existence, it is the duty of
the courts * * * to regard each as effective.”). The
Eleventh Circuit’s contrary conclusion was error.

3. The opinion below also is erroneous for a second
reason: The RHA does not confer on the Corps the
authority to reallocate Lake Lanier’s storage for
water supply, as the District Court correctly recog-
nized. In an exercise of legislative history run riot,
the Eleventh Circuit plucked snippets from various
Army Corps reports—which it referred to, inaccu-
rately, as the “statutory language”—and concluded
that local water supply was an “authorized * * * use
of the water stored in Lake Lanier.” App. 50a-51a.
But even if the Eleventh Circuit were correct about
that—which it was not—it would not follow that the
RHA provides the Corps the authority to reallocate
water storage for that use. In fact, as the District
Court found, a fair reading of the contemporaneous
Corps documents reveals that “the water-supply
benefit discussed throughout the legislative history”
is merely “the regulation of the river’s flow.” App.
113a (emphasis added). The RHA, in other words,
contemplated that Atlanta would receive a more
regular supply of water from the Chattahoochee
River due to the Corps’ regular releases from Buford
Dam for electrical power generation. That is a far
cry from providing the Corps authority to alter
storage allocations and to thereby enable massive
withdrawals of reservoir water for local water-supply
uses. The RHA and the reports to which it refers say
nothing about storage for water supply, as the Corps
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itself consistently recognized in the decades after the
RHA’s enactment. See supra at 9.

II. THE QUESTION PRESENTED IS AN ISSUE OF
FIRST IMPRESSION INVOLVING AN IMPOR-
TANT FEDERAL STATUTE.

Certiorari review is appropriate to resolve “im-
portant” statutory questions “of first impression in
this Court,” Reading Co. v. Brown, 391 U.S. 471, 475
(1968)—especially when the lower court’s decision
bears directly on “the scope of the [agency’s] authori-
ty,” Hodgson v. Local Union 6799, 403 U.S. 333, 336
(1971), and runs counter to the agency’s long-held
view of its statutory powers. See, e.g., Morton
v. Ruiz, 415 U.S. 199, 202 (1974) (granting certiorari
“because of the vigorous assertion that the judgment
of the Court of Appeals was inconsistent with long-
established [agency] policy”).

This case meets that description in full. The WSA
is an important statute—it ushered in a fundamental
change in federal water-supply policy, and the Corps
has relied on it to reallocate storage at nearly four
dozen reservoirs6—and yet this Court has never
construed it. And the decision below certainly bears
on “the scope of the [Corps’] authority” under the
WSA. Hodgson, 403 U.S. at 336. Indeed, it dramati-
cally expands that authority, altering the balance of
power between Congress and a federal agency.
Under the WSA as written, Congress must ensure
that storage reallocations that constitute a “major
operational change” always meet with its approval—
a sensible approach, given the sweeping significance

6 Congressional Research Serv., Using Army Corps of Engi-
neers Reservoirs for Municipal & Industrial Water Supply:
Current Issues 2 (Jan. 4, 2010).



26

of water-storage policies, the intricate balancing that
must take place between a variety of interests, and
the impacts on downstream states. But under the
Eleventh Circuit’s novel interpretation, there will be
a subset of reallocations that work a “major opera-
tional change” under the plain meaning of that
term—and yet Congress will have no opportunity to
sign off. That approach allows “the administrative
agency [to] usurp[ ] the legislative function” by
arrogating to itself a decision-making role Congress
explicitly chose not to delegate. Textile Mills Sec.
Corp. v. Commissioner, 314 U.S. 326, 338 (1941).

Finally, the judgment of the Court of Appeals is
“inconsistent with long-established [agency] policy.”
Morton, 415 U.S. at 202. For more than four
decades, the Corps consistently explained that a
reallocation to local water supply at Lake Lanier—
and especially a reallocation of the magnitude sought
by Georgia here—“would require Congress’s
approval” under the WSA. App. 166a; see also App.
140a. It reiterated that conclusion in the 2002
memorandum rejecting Georgia’s request. App. 25a.
The Eleventh Circuit’s decision is manifestly at odds
with that longtime agency understanding of its own
authority. And the court’s novel approach has the
potential to upset settled expectations across the
country: If the Corps can rely on snippets from
yellowed engineering reports to blow past the WSA’s
limits, then it can fundamentally alter storage
allocations at reservoirs nationwide without seeking
Congress’s imprimatur. That is not what Congress
envisioned when it carefully calibrated how
reservoirs were to be used and placed a hard cap on
the Corps’ authority to make unilateral changes.
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III. THE COURT SHOULD RESOLVE THIS MASS-
IVE CROSS-BORDER DISPUTE INVOLVING
THREE SOVEREIGN STATES AND MILLIONS
OF WATER USERS.

Even aside from the stark—and static—conflict
between two appellate courts over the extent of the
Corps’ authority to reallocate water storage, this case
is sufficiently important to warrant the Court’s
exercise of certiorari jurisdiction. Three states have
been fighting over a critical resource for decades,
billions of dollars are at stake, and there is no end in
sight. The Court’s guidance is necessary here, just
as it is in original-jurisdiction cases involving water
rights, to resolve a “controvers[y] between sovereigns
which involve[s] issues of high public importance.”
United States v. Texas, 339 U.S. 707, 715 (1950).

1. This Court often grants certiorari where the
case presents a dispute of public importance. Phar-
maceutical Research & Mfrs. v. Walsh, 538 U.S. 644,
650 (2003); McGee v. Int’l Life Ins. Co., 355 U.S. 220
(1957). Specifically, the Court has long recognized
that cases involving allocation of natural resources,
including land and water, merit its careful review.
United States v. Coleman, 390 U.S. 599, 601 (1968).

This is such a case. Millions of people rely on the
water flowing from Lake Lanier. That water is
“critically important to communities throughout the
region as a primary source of drinking water, hydroe-
lectric power, and local impoundment, as well as
industrial transportation, recreation and many other
uses.” Stephenson, supra, at 84. It presently pro-
vides the primary water source for metro Atlanta’s
4.5 million people. See supra at 5. It is a crucial
resource for southeastern Alabama. See supra at 6.
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And in Florida, it is the lifeblood of the highly pro-
ductive Apalachicola River and Apalachicola Bay.

The Apalachicola River requires vigorous flows to
support a diverse array of wildlife, including com-
mercially important fish populations and a number
of endangered and threatened species. See Docket
No. 193 Exh. 2 at 4-8, In re MDL-1824 Tri-State
Water Rights Litigation, No. 3:07-md-01 (M.D. Fla.
Jan. 23, 2009) (“Light Declaration”). The Bay, for its
part, “is an exceptionally important nursery area for
the Gulf of Mexico.” Florida Dep’t of Envtl. Protec-
tion, About the Apalachicola National Estuarine
Research Reserve & Associated Sites.7 “Over 95% of
all species harvested commercially and 85% of all
species harvested recreationally in the open Gulf
have to spend a portion of their life in estuarine
waters.” Id. And that productivity “is dependent on
the Apalachicola River to carry fresh water and
essential nutrients downstream to feed estuarine
organisms.” Apalachicola Riverkeeper, Apalachicola
River & Bay Facts.8 As one commentator observed,
“the recreational fishing industry in the eastern
Gulf, which accounts for an economy of several
billion dollars annually, owes much of its success” to
the conditions created by the Apalachicola’s flows.
J.B. Ruhl, Water Wars, Eastern Style: Divvying Up
the Apalachicola-Chattahoochee-Flint River Basin, J.
Contemp. Water Res. & Educ. (June 2005), at 47.
That is why Florida has invested hundreds of mil-
lions of dollars to protect the ecological integrity of
the River and Bay. See, Docket No. 193 Exh. 3 at 3-

7 Available at http://www.dep.state.fl.us/coastal/sites/ apala-
chicola/info.htm.

8 Available at http://www.apalachicolariverkeeper.org/ Apala-
chicola%20River%20and%20Bay%20Facts.pdf.
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4, In re MDL-1824 Tri-State Water Rights Litigation,
No. 3:07-md-00001 (M.D. Fla. Jan. 23, 2009).

The reallocation requested by Georgia would se-
verely strain these resources and undermine Flori-
da’s investment. The Eleventh Circuit itself has
recognized that much of the “water released for
municipal purposes is consumed and not discharged
into the river,” and that such withdrawals “have a
practical effect” upon flows at points south. Georgia,
302 F.3d at 1251-52. The District Court in this case
found that “low flows in the Apalachicola River are
at least to some extent caused by the Corps’s opera-
tions in the [river] basin” and that “those low flows
cause harm to the creatures that call the Apalachico-
la home.” App. 157a. Indeed, those low flows “harm
not only wildlife,” but also “navigation, recreation,
water supply, water quality, and industrial and
power uses downstream.” Id.

It also is not simply Georgia’s use of Lake Lanier’s
reallocated water that causes ill effects downstream;
it is the storage reallocation itself. When the Corps
structures its operations to retain water in Lake
Lanier and release it for local water supply instead of
for hydropower, that affects how much water flows
downstream, and at what intervals. The resulting
low-flow conditions lead to devastating consequences
for the ecology and species of the Apalachicola River
and Bay. Among other things, they eliminate those
water bodies’ hydrologic connections to stream and
marshland habitats—thus cutting many species of
fish off from habitats they must access to survive—
and increase salinity in the Bay and portions of the
River. Light Declaration at 4-7.
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2. These sorts of impacts explain why all parties
agree this is a singularly important case. Respond-
ent Georgia told this Court, in the course of seeking
review in Geren, that “[h]ow the storage capacity of
Lake Lanier is to be allocated between conflicting
interests is an issue of vital importance to the State
of Georgia, the Water Supply Providers, the Power
Customers, and the Corps.” Pet. for a Writ of Certio-
rari, No. 08-199 (Aug. 13, 2008), 2008 WL 3833287,
at *16. Georgia told the court below that “a failure to
allocate storage in Lake Lanier to water supply
would cost Georgia 680,000 jobs, $127 billion in
wages, and $8.2 billion in state revenues.” Br. for
Appellants 81, In re: MDL-1824 Tri-State Water
Rights Litigation, Nos. 09-14657-G et seq. (11th Cir.
Mar. 31, 2010). And Georgia asserted that any
ruling requiring the Corps to go to Congress for
reallocation approval would impose “massive,” “dev-
astating,” “staggering,” and “crippling” harm on the
Georgia parties. Id. at 77-78. Respondents thus can
hardly deny that this case has “importance warrant-
ing certiorari review.” Stern & Gressman 268.

* * *

This is a momentous case for all concerned. If it
involved a direct contest among the three States for
equitable allocation, there is little doubt that the
Court would view it as justifying invocation of this
Court’s original jurisdiction, for it is “a dispute
between States of such seriousness that it would
amount to casus belli if the States were fully sover-
eign.” South Carolina v. North Carolina, 130 S. Ct.
854, 869 (2010) (Roberts, C.J., concurring in part and
dissenting in part) (quoting Texas v. New Mexico, 462
U.S. 554, 571 n.18 (1983)). The same rationale
militates in favor of certiorari review here.
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CONCLUSION

For the foregoing reasons, the petition for a writ of
certiorari should be granted.
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APPENDIX A

In the

UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 09-14657

In Re:

MDL-1824 TRI-STATE WATER RIGHTS
LITIGATION.

-------------------

Appeals from the United States District Court
For the Middle District of Florida

-------------------

(June 28, 2011)

Before MARCUS and ANDERSON, Circuit Judges,
and MILLS,* District Judge.

PER CURIAM:

The Georgia Parties,1 Gwinnett County, Georgia,
and the United States Army Corps of Engineers (“the
Corps”) appeal from the Middle District of Florida’s
grant of summary judgment in this consolidated suit.
The appeal arises from more than 20 years of litiga-
tion involving the above parties as well as the States
of Alabama and Florida, Alabama Power Company,

* Honorable Richard Mills, United States District Judge for
the Central District of Illinois, sitting by designation.

1 The designation “Georgia Parties” refers to the State of
Georgia, the City of Atlanta, Fulton County, DeKalb County,
the Cobb County-Marietta Water Authority, the City of Gaines-
ville, the Atlanta Regional Commission, and the Lake Lanier
Association. Gwinnett County, Georgia appeals separately and
is not included in this denomination.



2a

the City of Apalachicola, Florida, and Southeastern
Federal Power Customers, Inc. (“SeFPC”), a consor-
tium of companies that purchase power from the
federal government. All of the underlying cases2

relate to the Corps’ authority to operate the Buford
Dam and Lake Lanier, the reservoir it created, for
local water supply. In its order, the district court
found that the Corps’ current operation of the Buford
Project—Buford Dam and Lake Lanier collectively—
had allocated more than 21% of Lake Lanier’s stor-
age space to water supply. The court determined that
such an allocation exceeded the Corps’ statutory
authority and ordered the Corps to drastically reduce
the quantity of water that it made available for
water supply. The court’s summary judgment order
also affirmed the Corps’ rejection of Georgia’s 2000
request for additional water supply allocations to
meet the needs of the localities through 2030. The
court stayed its order for three years to give the
parties time to reach a settlement or to approach
Congress for additional water supply authority.

On appeal, the parties argue several jurisdictional
matters. Alabama and Florida3 contend that this
Court does not have appellate jurisdiction to hear the

2 The four underlying cases are Alabama v. United States
Army Corps of Engineers; Southeastern Federal Power Custom-
ers, Inc. v. Caldera; Georgia v. United States Army Corps of
Engineers; and City of Apalachicola v. United States Army
Corps of Engineers.

3 The State of Alabama, the State of Florida, Alabama Pow-
er Company, and the City of Apalachicola have written a joint
brief in this case. The designation “Alabama and Florida” refers
to all four parties. The designation “Appellees” in this opinion
refers to these four parties and SeFPC. The Corps is also an
appellee in Georgia, but for the sake of clarity it will always be
referred to by name.
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appeal of three of the four underlying cases because
there is no final judgment in the cases and pendent
jurisdiction is inappropriate. The Georgia Parties
and the Corps argue that the district court lacked
jurisdiction over these three matters because there
was no final agency action, and, therefore, the Ad-
ministrative Procedures Act (“APA”) did not provide
for judicial intervention at this juncture.

The parties also assert a number of substantive
claims. The Georgia Parties argue that the district
court erred by concluding that the Corps lacked
authority to allocate substantial quantities of storage
in Lake Lanier to water supply on the basis of the
legislation that authorized the creation of the Buford
Project, the 1946 Rivers and Harbors Act (“RHA”),
Pub. L. No. 79-525, 60 Stat. 634 (1946). Although not
in agreement with the Georgia Parties that water
supply for the Atlanta area is an authorized project
purpose under the RHA, the Corps does argue that
the district court underestimated its authority to
accommodate the water supply needs of the Atlanta
area. The Georgia Parties and the Corps both assert
that the district court erred by misinterpreting the
scope of the Corps’ authority under the 1958 Water
Supply Act. The Georgia Parties and the Corps urge
this Court to remand the case to the agency to make,
in the first instance, a final determination of its
water supply authority. Gwinnett County also indi-
vidually asserts statutory, constitutional, and con-
tractual claims relating to authority granted to it for
its current withdrawals from Lake Lanier.

For the reasons explained below, we hold: First, the
district court erred in finding that it had jurisdiction
to hear Alabama, SeFPC, and Apalachicola because
the Corps has not taken final agency action. The
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three cases therefore must be remanded to the Corps
in order to take a final agency action. Second, the
district court and the Corps erred in concluding that
water supply was not an authorized purpose of the
Buford Project under the RHA. The Corps’ denial of
Georgia’s 2000 water-supply request is therefore not
entitled to Chevron deference, and the request must
be remanded to the Corps for reconsideration. Third,
the district court erred in finding that the 1956 Act,
which authorized the Corps to contract with Gwin-
nett County to withdraw 10 million gallons of water
per day, expired after 50 years. Gwinnett County’s
contractual and just-compensation claims are with-
out merit. Fourth, we also provide certain instruc-
tions to the Corps on remand. And finally, the Corps
shall have one year to make a final determination of
its authority to operate the Buford Project under the
RHA and WSA. Our opinion is organized as follows:

Part I. Jurisdictional Matters

A. Appellate Jurisdiction over Alabama,
SeFPC, and Apalachicola

B. Final Agency Action in Alabama, SeFPC,
and Apalachicola

Part II. Georgia’s 2000 Request: The Corps’ Water
Supply Authority Under the RHA

Part III. Georgia’s 2000 Request Must Be Remand-
ed to the Corps

Part IV. Gwinnett County’s Claims Not Involving
Authorization Under the RHA and WSA

A. The Expiration of the 1956 Act

B. Forty MGD from the 1974 Supplemental
Agreement to the Corps’ Contract
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C. Just Compensation for Relocation of the
Duluth Intake

Part V. Remand Instructions to the Corps

Part VI. Collateral Estoppel Effects on Remand
Instructions

Part VII. One-Year Time Limit on Remand

Conclusion

FACTS AND PROCEDURAL HISTORY

The facts of this appeal are intertwined with the
history of Buford Dam and Lake Lanier. Buford Dam
sits on the Chattahoochee River, approximately forty
miles upstream of Atlanta. The Chattahoochee’s
headwaters are in Northeastern Georgia in the Blue
Ridge Mountains. The river flows southwest to
Columbus and then along much of the length of the
Georgia–Alabama border and into the Florida Pan-
handle, where it combines with the Flint River to
form the Apalachicola River. The Chattahoochee,
Flint, and Apalachicola Rivers together are referred
to as the ACF Basin.

The Corps first began surveying the ACF Basin for
suitable sites for hydroelectric facilities at the re-
quest of Congress in 1925. River and Harbor Act of
1925, Pub.L. No. 68–585, ch. 467, 43 Stat. 1186, 1194
(Mar. 3, 1925). As a result of this survey, the Corps
produced a report in 1939. See H.R. Doc. No. 76–342
(1939) [hereinafter “Park Report”]. The Park Report
analyzed eleven projects at various stages of devel-
opment in the ACF basin, including one at Roswell,
Georgia, sixteen miles north of Atlanta. Id. ¶ 196.
District Engineer Colonel R. Park, the report’s
author, referred to transportation, hydroelectric
power, national defense, commercial value of ripari-
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an lands, recreation, and industrial and municipal
water supply as “principal direct benefits” of the
various projects under consideration. Park Report ¶
243. Col. Park noted that at the time the Atlanta
area had no immediate need for increased water
supply, though such a future need was “not improba-
ble.” Park Report ¶ 260. He stated that a large
reservoir might have value as “an assured continu-
ous water supply” due to the “continued rapid growth
of the area.” Id. Though he assigned the other direct
benefits a monetary value, he declined to do so for
water supply, presumably because the benefit of this
purpose, unlike all of the others, could only accrue in
the future, rendering any valuation at that time
speculative. Congress adopted the Corps’ proposals
in the Park Report in full in its 1945 RHA. Pub.L.
No. 79–14, 59 Stat. 10, 17 (1945).

In 1946, the Corps, in its “Newman Report,” rec-
ommended certain amendments and revisions to the
original plan for the ACF system, including combin-
ing several of the hydroelectric sites near Atlanta
into one large reservoir at Buford, Georgia to in-
crease power generation and to better regulate flows
downstream. H.R. Doc. No. 80–300, ¶ 69 (1947)
[hereinafter “Newman Report”]. Division Engineer
Brigadier General James B. Newman noted that the
Chattahoochee River would be an excellent source of
hydropower. Newman Report ¶ 7. According to
Newman, a large reservoir—what would become
Lake Lanier—was needed to make the locks and
dams downstream more effective. The Newman
Report noted that the proposed dam at Buford would
be valuable for the purpose of flood control because of
the frequent flooding in the basin and the severe
damage that previous floods had caused. The report
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also explained that the various dams in the proposal
would help keep flows continuous. These continuous
flows would benefit navigation because they would
allow barges to travel from Atlanta to Columbus and
beyond, and they would assure a source of water
supply for the City of Atlanta. Just as the Park
Report had done before it, the Newman Report
attempted to quantify the value of the benefits of the
project. Only three value-calculated benefits were
listed: power, navigation, and flood control. Id. ¶ 98,
Table 10. It is probable that Newman, like Park,
deemed there to be no immediate benefit from water
supply, rendering any benefit purely prospective and
any valuation of this benefit entirely speculative.

The Newman Report, at several junctures, spoke of
the benefit that the dam would provide for water
supply. The report concluded that the project would
“greatly increase the minimum flow in the river at
Atlanta,” which would safeguard the city’s water
supply during dry periods. Id. ¶68. In discussing the
operation of the dam, the Newman Report noted that
releases of 600 cubic feet per second (“cfs”) should be
made during off-peak hours4 in order to ensure a
continuous flow of the river at Atlanta of not less
than 650 cfs, even though this flow would have a
slight detrimental effect on power generation. The
report noted that this “minimum release may have to
be increased somewhat as the area develops.” Id. ¶
80. The Report expected that any decrease in power
value would be marginal and outweighed by the

4 Off-peak hours are those time periods when the demand for
power is relatively low. Hydroelectric plants attempt to mini-
mize the amount of water released during off-peak hours so
that power generation can operate at maximum levels during
peak hours when the demand for power is high.
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benefits of an “assured” water supply for the City of
Atlanta. Id. The 1946 RHA stated that the project
would be “prosecuted * * * in accordance with the
report of the Chief of Engineers, dated May 13,
1946,” Pub.L. No. 79–525, 60 Stat. 634, 635 (1946).
Because that report incorporated the Newman
Report in full, the Newman Report became part of
the authorizing legislation for the project.

Congress continued to consider the purposes of the
Buford Dam in debates about appropriations bills for
the project’s funding. The purposes mentioned most
frequently in Congressional hearings were power,
navigation, and flood control, but water supply was
also discussed with some frequency. Then-mayor of
Atlanta, William Hartsfield testified before a Senate
subcommittee that water from the Chattahoochee
was “necessary” but that Atlanta did not immediate-
ly need the water in the same manner as cities in
more arid locations. Civil Functions, Dep’t of the
Army Appropriation Bill 1949: Hearing Before the
Subcomm. of the S. Comm. on Appropriations, 80th
Cong. 644 (statement of William B. Hartsfield,
Mayor, Atlanta, Georgia). Congress debated whether
Atlanta should be asked to contribute part of the cost
of building the Buford Dam. Corps officer Colonel
Potter testified that the Corps was not recommend-
ing that Atlanta be asked to pay because the services
that would be provided in the field of water supply
were all incidental to the purposes of hydropower
and flood control and would “not cost the Federal
Government 1 cent to supply.” Civil Functions, Dep’t
of the Army Appropriations for 1952: Hearings Before
the Subcomm. of the H. Comm. on Appropriations,
82d Cong. 121–122 (1951) (exchange between Rep.
Gerald Ford, Member, H. Comm. on Appropriations,
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and Col. Potter, Corps officer). Congressman Gerald
Ford presciently asked Colonel Potter whether it was
foreseeable that one day in the future Atlanta would
begin to request greater amounts of water from the
project. Id. at 122. Col. Potter responded that the
Corps would have to study the effect that such a
request would have on power production. He said
that the Corps would have to obtain additional water
supply authorization if a request amounted to “a
major diversion of water.” Id. Ultimately, Atlanta
was never asked to, and did not, contribute to the
construction costs.

The Corps released its “Definite Project Report” for
the project in 1949. The report provided a detailed
discussion of the plans for the Buford Project and its
operations. The report referred to flood control,
hydroelectric power, navigation, and an increased
water supply for Atlanta as “the primary purposes of
the Buford project.” U.S. Army Corps of Eng’rs:
Mobile District, Definite Project Report on Buford
Dam Chattahoochee River, Georgia, ¶ 48 (1949)
[hereinafter “Definite Project Report”]. A later pas-
sage in the report referred to flood control, power
generation, navigation, and water supply as “princi-
ple purposes of the Buford project.” Id. ¶ 115. The
report concluded by calculating and explaining the
benefits of the various project purposes. As to water
supply, it explained that the project would result in
“[a] real benefit,” but it did not estimate the mone-
tary value because “definite evaluation of this benefit
cannot be made at this time.” Id. ¶ 124.

Buford Dam was constructed from 1950 to 1957,
creating the reservoir known today as Lake Sidney
Lanier. The Southeastern Power Administration
(“SEPA”), the federal government agency from which
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SeFPC purchases the power generated at the dam,
paid approximately $30 million of the $47 million of
construction costs. The creation of Lake Lanier
inundated the water intake structures of the Cities
of Buford, Georgia and Gainesville, Georgia. As a
method of compensation, the Corps signed relocation
agreements with the two municipalities authorizing
water withdrawals directly from the reservoir—these
agreements allowed Gainesville to withdraw 8 mil-
lion gallons per day (“mgd”)5 and Buford 2 mgd.6

Although no storage7 was specifically allocated for
water supply, the fact that the dam operated during
“off-peak” hours, to the detriment of power genera-
tion, demonstrated that downstream water supply
was a consideration. In accordance with the recom-
mendations of the Newman Report, the Corps main-
tained the necessary minimum river flow at Atlanta
by making off-peak releases of 600 cfs during these
hours of the week.

During construction of the dam, Gwinnett County
requested permission from the Corps to withdraw 10
mgd directly from Lake Lanier. The Corps denied the
request, explaining that the approval of Congress
was required for it to meet such a request. In 1955,
the Corps stated to Congress that the proposed
withdrawals would be in the public interest and

5 A contract to this effect was entered into on June 22, 1953.
Contract Between the United States of America and City of
Gainesville, Georgia for Withdrawal from Lake Sidney Lanier.

6 A contract to this effect was entered into on December 19,
1955. Contract Between the United States of America and City
of Buford, Georgia for Withdrawal from Lake Sidney Lanier.

7 Storage refers to the amount of space in Lake Lanier dedicat-
ed to a particular project purpose. Lake Lanier is the reservoir
for the Buford Project and provides space sufficient to store
approximately 2.5 million gallons of water.
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would not have a materially adverse effect on down-
stream interests or power output. F.G. Turner, Ass’t
Chief, Eng’g Div., U.S. Army Corps of Eng’rs: Mobile
District, Report on Withdrawal of Domestic Water
Supply from Buford Reservoir ¶ 1 (1955). The follow-
ing year, Congress passed a law that granted the
Corps authority to enter into a contract with Gwin-
nett County for the allocation of 11,200 acre-feet of
storage for regulated water supply and granted the
county an easement across government property for
the construction and maintenance of a pumping
station and pipelines. Pub. L. No. 84–841, 70 Stat.
725 (1956).

Construction was completed in 1957. Lake Lanier
covers 38,000 acres and has 692 miles of shoreline.
The large size of the lake allows for a substantial
benefit in the form of recreation.

Lake Lanier is divided into three tiers, or pools,
divided by elevation. The first tier extends from the
bottom of the lake, at an elevation of 919 feet above
sea level, to an elevation of 1,035 feet. This tier holds
867,600 acre-feet of “inactive” storage. The inactive
pool is generally left untouched and saved for in-
stances of severe drought. The next tier extends from
an elevation of 1,035 feet to an elevation of 1,070 feet
(1,071 feet in the summer) and contains 1,049,000
acre-feet (1,087,600 acre-feet in the summer) of
conservation storage. The conservation pool general-
ly provides the water that is used for all downstream
purposes. The Newman Report contemplated that
conservation storage would be used primarily for
hydropower and repeatedly referred to it as storage
for power. The final tier extends from an elevation of
1,070 feet (1,071 feet in the summer) to an elevation
of 1085 feet. This tier provides 598,800 acre-feet of
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flood storage. The flood pool is generally left empty
so that it can accommodate excess water during flood
conditions.

Buford Dam was constructed to release water from
Lake Lanier through a powerhouse that generates
hydropower. The powerhouse contains three tur-
bines. Two of the turbines are large and release
about 5,000 cfs when running. These two turbines
operate during peak hours, when energy consump-
tion is at its greatest. They are the most efficient
source of power generation—generating 40,000
kilowatt hours (“kwh”) originally and 60,000 kwh
after improvements in 2004—and would be the only
turbines used if a minimum off-peak flow at Atlanta
were not a project concern. To accommodate this
concern, the powerhouse also contains a third, small-
er turbine which releases 600 cfs, generating approx-
imately 7,000 kwh. At peak performance, the dam
releases approximately 11,000 cfs of water into the
river. However, when energy demand is low—so-
called off-peak hours—only the small turbine is
operated, allowing the dam to produce some energy
while providing for a minimal continuous flow. The
Corps can also release water through a small sluice
gate, but this is typically done only when the small
turbine is shut down for repairs or in cases of an
emergency. In this manner, Buford Dam was de-
signed to generate maximum power while also ensur-
ing a minimum continuous flow of water downstream
to accommodate water supply.

In 1958, Congress passed the Water Supply Act
(“WSA”). The statute was designed to allocate some
storage in multi-purpose projects like Buford to
water supply. The policy underlying the statute was:
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to recognize the primary responsibilities of the
States and local interests in developing water sup-
plies for domestic, municipal, industrial, and other
purposes and that the Federal Government should
participate and cooperate with States and local
interests in developing such water supplies in con-
nection with the construction, maintenance, and
operation of Federal navigation, flood control, irri-
gation, or multiple purpose projects.

43 U.S.C. § 390b(a) (2011). To further that policy,
Congress authorized the Corps to allocate storage in
federal reservoirs for water supply, provided that the
localities paid for the allocated storage. Id. § 390b(b).
However, Congress placed the following limitation on
its authorization:

Modifications of a reservoir project heretofore
athorized, surveyed, planned, or constructed to
include storage as provided by subsection (b) of this
section which would seriously affect the purposes for
which the project was authorized, surveyed,
planned, or constructed, or which would involve
major structural or operational changes shall be
made only upon the approval of Congress as now
provided by law.

Id. § 390b(d) (emphasis added). The policy of sub-
section (a) indicates that Congress aimed only to
expand water supply allocations, not contract them
by limiting previous authorizations. The articulation
of the bounds of the statute’s authorization makes no
mention of a limit on previously granted water
supply authorization. In the case of Buford, the
WSA’s grant of authority for water supply consti-
tutes a supplement to any authority granted by the
1946 RHA.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=43USCAS390B&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=43USCAS390B&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76


14a

In 1959, the Corps issued its Reservoir Regulation
Manual for Buford Dam (“Buford Manual”) as an
appendix to the Corps’ 1958 manual for the entire
river basin. U.S. Army Corps of Eng’rs: Mobile
District, Apalachicola River Basin Reservoir Regula-
tion Manual, Appendix B (1959). The Buford Manual
has not been updated and remains in effect today.
The manual describes the technical features of the
dam, including a description of the three tiers and
their storage capacities, the size of Lake Lanier, and
the general operation of the plant. It states that the
project will be run to maximize releases of water
during peak hours but will also utilize off-peak
releases in order to maintain a minimum flow of 650
cfs at Atlanta.8 Id. at B–13. The manual makes
multiple mentions of regulations that are designed to
ensure this minimum flow. Id. at B–18–19, B–22.

There was very little change in water supply opera-
tions at the Buford Project between 1960 and 1973.
Only Gainesville and Buford withdrew water directly
from Lake Lanier. Gwinnett, with which the Corps
was authorized to contract, did not withdraw water
directly from the reservoir. In the meantime, the
City of Atlanta and DeKalb County withdrew water
from the river downstream from the dam but made
no recorded requests that the schedule of releases be
altered to accommodate their needs. The Atlanta
metropolitan area increased its water use from the
Chattahoochee by 37% (from 117 mgd to 160 mgd)
between 1960 and 1968. U.S. Army Corps of Eng’rs:
Mobile District, Final Environmental Impact State-
ment: Buford Dam and Lake Sidney Lanier, Georgia

8 The Manual categorizes 7 a.m.–11 p.m. on weekdays, 7 a.m.–
10 p.m. on Saturday, and 9 a.m.–2 p.m. on Sunday as peak
hours (for a total of 100 peak hours per week).
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(Flood Control, Navigation and Power), Statement of
Findings 14 (1974). This amount was still well below
the amount released by the Corps to maintain a
minimum off-peak flow. Moreover, between 1956 and
1969, the number of residences within two and a
quarter miles of the reservoir doubled. Id. at 15. The
growing water needs of Atlanta came to the attention
of the Senate, which in 1973 commissioned the
Metropolitan Atlanta Area Water Resources Man-
agement Study (“MAAWRMS”) to develop a plan for
the long-term needs of the Atlanta area. The study
was conducted by the Corps, the Atlanta Regional
Commission (“ARC”), the State of Georgia, and the
U.S. Environmental Protection Agency in combina-
tion.

By the 1970s, it became clear that area localities
desired greater access to water in Lake Lanier. The
Corps determined that it could not grant permanent
water allocation rights to the localities before the
completion of the MAAWRMS. While the study was
being performed, the Corps entered into a number of
interim contracts for water withdrawal. The first
water supply contract was given to Gwinnett County
and allowed for the withdrawal of up to 40 mgd
directly from Lake Lanier during the course of the
study. Contract of July 2, 1973, Gwinnett Record
Excerpts vol. 1, ACF004024. The contract cited the
WSA for authority and was based on findings of the
Corps’ District Engineer that the proposed with-
drawals would not have significant adverse affects on
the other authorized purposes of the project. No
mention was made of the 1956 Act, possibly because
the Act authorized only 10 mgd and thus would not
have been sufficient authority for the Corps’ actions.
In 1975, the county informed its bond investors that
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the construction costs alone for its water supply
facilities would be $28 million.

In 1975, the Corps concluded, and SEPA agreed,
that the Buford Project could supply an annual
average of 230 mgd of water for downstream with-
drawal (with a maximum of 327 mgd in the summer)
without significantly affecting hydropower genera-
tion. The Corps revised this number in 1979, con-
cluding that by scheduling additional peak weekend
releases it could raise the annual average to 266 mgd
as an incident of power generation. In 1986, the
Corps would again raise the figure for available
water supply downstream incident to power genera-
tion, concluding that it could guarantee an annual
average of 327 mgd by implementing a new water
management system that had been proposed in the
MAAWRMS.

The final report of the MAAWRMS was issued in
September 1981. The report evaluated three alterna-
tive plans for dealing with Atlanta’s increasing long-
term water supply needs. The first alternative was to
build a reregulation dam 6.3 miles below the Buford
Dam. This new dam would store outflows released
from Buford during peak operations and release
them as needed for water supply. The study found
that this alternative had the highest estimated ratio
of benefits to costs. This alternative received the
most support from federal and state agencies, and
the study concluded it was best. The second alterna-
tive was to reallocate storage space in Lake Lanier
for water supply. According to the study, in 1980,
10,512 acre-feet had been allocated to water supply,
amounting to 14.6 mgd withdrawn directly from
Lake Lanier. This alternative called for an increase
of allocated storage space to 141,685 acre-feet by the
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year 2010, allowing for a total withdrawal of 53 mgd
from the lake. The final alternative was to dredge
the Morgan Falls Reservoir, which lies downstream
from Buford, and also reallocate 48,550 acre-feet of
storage space in Lake Lanier for water supply by
2010.

In 1986, Congress, in the Water Resources Devel-
opment Act, authorized the construction of a reregu-
lation dam, the MAAWRMS’ favored first alterna-
tive. Pub.L. No. 99–662, § 601(a)(1), 100 Stat. 4137,
4140–41. However, the project had previously not
received approval from the Office of Management
and Budget, which said that state and local money
should be used to construct such a project, and
Congress did not appropriate any funding towards
the construction of the proposed reregulation dam.
Shortly thereafter, the Corps determined that the
second alternative of the MAAWRMS—reallocating
storage in Lake Lanier instead of constructing a new
dam—would be more economical. The change was
based, at least in part, on an environmental study
generated by new computer models that concluded
that the costs of acquiring the land flooded by the
reregulation dam could rise and make the first
alternative less economical than originally thought.
U.S. Army Corps of Eng’rs: Mobile District, Addi-
tional Information, Lake Lanier Reregulation Dam 2
(1988).

In the late 1980s, the Corps began to prepare a
Post–Authorization Change Notification Report
(“PAC Report”) suggesting that the authorization for
the new reregulation dam be set aside in favor of the
reallocation of storage alternative. A draft of the
PAC Report was completed in 1989. The draft rec-
ommended that 207,000 acre-feet be allocated to
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water supply, allowing for 151 mgd to be withdrawn
directly from Lake Lanier and 378 mgd (51 mgd
more than the 327 mgd that the Corps determined
was available as an incident of power supply) from
the river downstream. This represented a significant
increase from the 142,000 acre-feet of storage rec-
ommended by the second alternative of the
MAAWRMS. The draft PAC Report also included a
draft Water Control Manual that would have re-
placed the manual from 1958 and governed the
Corps’ water operations in the ACF basin. In this
appeal, the Corps claims that the PAC Report’s
recommendations would have been made pursuant to
authority from the WSA. The draft report itself noted
the Corps’ authority under the statute but stated
that approval from Congress might be required due
to the fact that the allocation exceeded 50,000 acre-
feet.9 The draft report estimated that the purchased

9 Internal policies require the Corps to obtain the approval of
the Secretary of the Army for all storage allocations exceeding
15% of total storage capacity or 50,000 acre-feet, whichever is
less. The parties have not made this Court aware of any
internal regulations that set a threshold for allocations above
which Congressional approval is required. However, the Corps
had warned the preceding year that such a reallocation of
storage might require Congressional approval:

The Chief of Engineers has the discretionary authority to
approve reallocation of storage if the amount does not exceed
50,000 acre-feet, or 15 percent of total usable storage, which-
ever is lower, and if the reallocation would not have a signifi-
cant impact on authorized project purposes. [The reallocation
contemplated in the MAAWRMS] would require the realloca-
tion of 202,000 acre-feet of storage to meet the year 2010 peak
demand of 103 mgd from the lake and 510 mgd from the
river* * *. Therefore, the required reallocation is not within
the discretionary authority of the Chief of Engineers to ap-
prove. It can only be approved by the [Assistant Secretary of
the Army for Civil Works] if impacts are determined to be
insignificant. We believe the power losses are significant and
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storage in Lake Lanier would cost $49,360,600. The
final PAC Report was never completed due to re-
sistance and the initiation of a lawsuit by the State
of Alabama.

The Corps followed the recommendation of the
MAAWRMS to make water available for water
supply in the interim before a long-term solution was
reached, as it had done while the study was being
completed, and it entered into a temporary water
supply contract with the ARC. The contract was
based on the Corps’ revised determination that it
could provide, incidentally to power generation, 327
mgd as a year-round average with no impact on
hydropower. The Corps agreed to provide releases
sufficient to accommodate up to 50 mgd in with-
drawals above this 327 mgd threshold, for which the
ARC would pay. The contract was renewed in 1989
but expired in 1990. Since then, the ARC has contin-
ued to withdraw water from the Chattahoochee on
roughly the same basis as that specified in the
contract, though it has generally not needed to
withdraw more than 327 mgd.

The Corps signed several other water supply con-
tracts in the 1970s and 1980s, all of which expired in
1990, but which roughly dictate the terms under
which the localities have continued to withdraw
water from the Buford Project. In 1978, the Corps
agreed to terms with the City of Cumming, Georgia
for the paid withdrawal of 2.5 mgd. In 1985, the
amount was raised to 5 mgd, and in 1987 it was

expect that Congressional approval would be required for the
reallocation.

Letter from C.E. Edgar III, Major Gen., U.S. Army Corps of
Eng’rs, to Harry West, Exec. Dir., ARC 5 (Apr. 15, 1988).
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raised to 10 mgd. In 1987, the Corps signed a con-
tract with the City of Gainesville, allowing the city to
withdraw up to 20 mgd, up from the 8 mgd author-
ized in 1953 as just compensation. The contract
required Gainesville to pay for the water that it
withdrew in excess of 8 mgd. In 1988, the 1973
contract with Gwinnett County was supplemented,
expanding the cap on withdrawals from 40 mgd to 53
mgd. All of the contracts signed in the 1980s specifi-
cally stated that they were interim contracts to
satisfy water supply needs while the Corps was
studying the issue and determining a permanent
plan. As a component of their interim nature, the
contracts explicitly stated that they did not create
any permanent rights to storage space in Lake
Lanier. The Corps originally cited the Independent
Offices Appropriations Act of 1952, 31 U.S.C. § 9701,
as authority for these contracts, but it later deemed
the statute to be ineffective in authorizing such
transactions. Later contracts cited the Water Supply
Act for authority.

On January 1, 1990, all of the interim contracts
expired. The only remaining water supply allocations
were the combined 10 mgd granted to Buford and
Gainesville in the 1950s by the Corps as just com-
pensation. However, the Corps continued to permit
the localities to withdraw water from the Buford
Project for water supply. Appellees refer to these
water withdrawals as pursuant to “holdover” con-
tracts.

In June, 1990, Alabama filed suit against the Corps
in the Northern District of Alabama to challenge a
section of the draft PAC Report and the continued
withdrawal of water from the Buford Project by the
Georgia Parties, which Appellees characterize as a
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de facto reallocation of storage. This suit is the first
of the four currently on appeal. In September of
1990, Alabama and the Corps moved jointly for a
stay of proceedings, which was granted, to negotiate
a settlement agreement. Florida and Georgia later
intervened as plaintiff and defendant, respectively.
The stay order at issue in Alabama v. United States
Army Corps of Engineers, 357 F.Supp.2d 1313
(N.D.Ala.2005), required the Corps not to “execute
any contracts or agreements which are the subject of
the complaint in this action unless expressly agreed
to, in writing, by [Alabama] and Florida.” Id. at 1316.
The stay provided that either side could terminate it
at will. It did not discuss the continued water with-
drawals of the Georgia Parties.

In 1992, Alabama, Florida, Georgia, and the Corps
entered into a Memorandum of Agreement (“MOA”)
authorizing a comprehensive study of the water
supply question and requiring the Corps to withdraw
the draft PAC Report along with its accompanying
Water Supply Reallocation Reports and Environmen-
tal Assessments. The MOA contained a “live and let
live” provision that allowed the Georgia Parties to
continue to withdraw water from the Buford Project
at the level of their withdrawals in 1990, with rea-
sonable increases over time. The provision made
clear that it did not grant any permanent rights to
the water being consumed. The MOA was originally
set to last for three years but was extended several
times.

In 1997, after the completion of a comprehensive
study, the parties entered into the Apalachicola–
Chattahoochee–Flint River Basin Compact (“ACF
Compact”), which was ratified by Congress and the
three states and replaced the MOA. Pub.L. No. 105–
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104, 111 Stat. 2219 (1997). The ACF Compact in-
cluded a provision allowing continued withdrawals
similar to the live and let live provision in the MOA.
The Compact created an “ACF Basin Commission”
composed of the governors of the three states and a
non-voting representative of the federal government,
to be appointed by the President. The commission
was charged with establishing “an allocation formula
for apportioning the surface waters of the ACF Basin
among the states of Alabama, Florida, and Georgia.”
Id. art. VI(q)(12), 111 Stat. at 2222. Under the Com-
pact, existing water supply contracts would be hon-
ored, and water-supply providers could increase their
withdrawals “to satisfy reasonable increases in the
demand” for water. Id. art. VII(c), 111 Stat. 2223–24.
The Compact initially was scheduled to expire De-
cember 31, 1998, but it was extended several times;
it ultimately expired on August 31, 2003, when the
Commission failed to agree on a water allocation
formula. The stay of the Alabama case remained in
effect through the duration of the Compact. In the
meantime, the Corps continued to allow the Georgia
Parties to withdraw water from the Buford Project.
Because there were no contracts in place, the Corps
froze the rates that it charged for water and contin-
ued to proceed on the basis of the prices that were
set in the interim contracts of the 1980s. This rate
scheme angered hydropower customers who pur-
chased power produced by the project directly or
indirectly from SEPA.

In December 2000, SeFPC filed suit under the APA
against the Corps in the United States District Court
for the District of Columbia, the second of the four
suits currently on appeal. SeFPC alleged that the
agency had wrongfully diverted water from hydro-
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power generation to water supply, thereby causing
SeFPC’s members to pay unfairly high rates for their
power. SeFPC sought a judicial declaration of the
Buford Project’s authorized purposes as well as
compensation. In March 2001, the district court
referred the parties to mediation, and Georgia was
joined. In January 2003, SeFPC, the Corps, and the
Georgia Parties agreed to a settlement in the case,
which called for an allocation of 240,858 acre-feet
(estimated to be 22% of conservation storage) to
water supply for once-renewable 10–year interim
contracts that could be converted into permanent
storage if approved by Congress (or if a court deemed
Congressional approval unnecessary). In exchange,
the Georgia Parties agreed to pay higher rates for
water, with the income being applied as a credit
against the rates charged to SeFPC’s members. The
D.C. district court then allowed Alabama and Florida
to intervene.

In October 2003, the Alabama court enjoined the
filing of the settlement agreement in the D.C. case,
finding that the agreement violated the stay in its
case because the approval of Alabama and Florida
was not obtained. The district court in the District of
Columbia approved the Agreement in February
2004, contingent upon the dissolution of the Alabama
court’s injunction, rejecting Alabama and Florida’s
argument that the Agreement exceeded the Corps’
authority conferred by Congress. SeFPC v. Caldera,
301 F.Supp.2d 26, 35 (D.D.C.2004). In April 2004, a
panel of this Court stayed an appeal of the Alabama
court’s injunction to allow the Alabama district court
to decide whether to dissolve or modify the injunction
in light of the D.C. district court’s order approving
the Agreement. In the meantime, an initial appeal of
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the D.C. district court’s order in SeFPC by Alabama
and Florida was denied by the D.C. Circuit Court of
Appeals for lack of a final judgment. The Alabama
district court denied a motion to dissolve the prelim-
inary injunction, Alabama, 357 F.Supp.2d at 1320–
21, but in September 2005, a panel of this Court held
that the district court abused its discretion in grant-
ing the injunction and vacated the injunction. Ala-
bama v. U.S. Army Corps of Engineers, 424 F.3d
1117, 1133 (11th Cir. 2005). Once this Court dis-
solved the injunction over the implementation of the
Agreement, the D.C. district court in March 2006
entered a final judgment in SeFPC, and Alabama
and Florida again appealed to the D.C. Circuit.

In Southeastern Federal Power Customers, Inc. v.
Geren, 514 F.3d 1316, 1324 (D.C.Cir. 2008), the D.C.
Circuit held that the settlement agreement exceeded
the Corps’ authority under the WSA. The parties to
the settlement agreement argued that the Corps was
authorized to enter into the settlement on the basis
of its WSA authority alone, so the court specifically
refrained from making any holdings on the basis of
the RHA. Id. at 1324 n.4. The court found that “[o]n
it’s face, * * * reallocating more than twenty-two
percent * * * of Lake Lanier’s storage capacity to
local consumption uses * * * constitutes the type of
major operational change referenced by the WSA.”
Id. at 1324. After the circuit court’s remand, the
Judicial Panel on Multidistrict Litigation transferred
the case, along with Alabama and several others, to
the Middle District of Florida.

Meanwhile, in 2000, the State of Georgia submitted
a formal request to the Corps to modify its operation
of the Buford Project in order to meet the Georgia
Parties’ water supply needs through 2030. The



25a

request was to withdraw 408 mgd from the river and
297 mgd directly from the lake, which, combined,
required approximately 370,930 acre-feet of storage.
In February 2001, nine months after the request was
sent to the Corps and without a response from the
Corps, the State of Georgia filed suit in the United
States District Court for the Northern District of
Georgia seeking to compel the Corps to grant its
request, beginning the third of the four underlying
cases. The Corps responded in April 2002 with a
letter denying the request and an accompanying
legal memorandum. Memorandum from Earl Stock-
dale, Deputy General Counsel, Department of the
Army, to Acting Assistant Secretary of the Army for
Civil Works: Georgia Request for Water Supply from
Lake Lanier 1 (Apr. 15, 2002) [hereinafter “2002
Stockdale Memo”]. The 2002 Stockdale Memo con-
cluded that the Corps lacked the authority to grant
Georgia’s request without legislative approval. The
memo stated that water supply was not an author-
ized purpose of the Buford Project under the RHA.
Further, it stated that even if water supply was
authorized, the Corps would still lack the authority
to make a storage allocation of the size requested
because the reallocation “would involve substantial
effects on project purposes and major operational
changes.” Id. The district court denied Florida’s and
SeFPC’s motions to intervene in the case, but this
Court reversed the denial and remanded for further
proceedings. Georgia v. U.S. Army Corps of Eng’rs,
302 F.3d 1242, 1260 (11th Cir. 2002). On remand,
Florida moved to dismiss or abate the proceedings;
Alabama, Gwinnett County, the City of Gainesville,
and the ARC moved to intervene; and Alabama
moved to abate or transfer the proceedings. The
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district court allowed Alabama to intervene as of
right and the local governments to intervene permis-
sively, and it held that the case would be abated
pending the resolution of the Alabama case. Georgia
v. U.S. Army Corps of Engineers, 223 F.R.D. 691, 699
(N.D.Ga.2004). On appeal, a panel of this Court in an
unpublished decision affirmed the district court’s
decision to abate the case. Georgia v. U.S. Army
Corps of Engineers, 144 Fed.Appx. 850 (11th Cir.
2005). The case was then consolidated into the
multidistrict litigation in the Middle District of
Florida.

In January 2008, the City of Apalachicola sued the
Corps in the federal district court for the Northern
District of Florida. This is the last of the four cases
being considered as part of this appeal. This case was
also consolidated into the multidistrict litigation.

While the litigation was pending, the Corps began
an update of its plans and operations in the ACF
Basin with a focus on whether it could continue to
meet the current water supply needs of the localities.
In order to answer these questions, specifically in
light of the D.C. Circuit’s Geren opinion, the Corps
released a new legal memorandum by Earl Stock-
dale. Memorandum from Earl Stockdale, Chief
Counsel, Department of the Army, to the Chief of
Engineers: Authority to Reallocate Storage for Mu-
nicipal & Industrial Water Supply Under the Water
Supply Act of 1958, 43 U.S.C. § 390b 1 (Jan. 9, 2009)
[hereinafter “2009 Stockdale Memo”]. In this memo-
randum, the Corps determined that the current
water supply withdrawal under the “interim con-
tracts” could be accommodated by a permanent
reallocation of approximately 11.7% of the conserva-
tion storage in Lake Lanier. The Corps concluded
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that such a permanent reallocation would not consti-
tute a major operational change, and it would not
seriously affect any project purposes.

The Middle District of Florida, in its consideration
of the multidistrict litigation, divided the trial into
two phases. Phase One, which is at issue here,
pertained to the Corps’ authority for its operations of
the project. The plaintiffs in the four underlying
cases moved for summary judgment, and the Corps
filed an opposition and cross-motion for summary
judgement in each case. On July 17, 2009, the court
granted partial summary judgment to the plaintiffs
in Alabama, Apalachicola, and SeFPC and to the
Corps in Georgia, and it denied summary judgment
to the Georgia Parties.

The court’s order concluded that the Corps had
exceeded its authority in its “de facto” reallocation of
storage to accommodate current water supply with-
drawals. In re Tri–State Water Rights Litig., 639
F.Supp.2d 1308, 1350 (M.D.Fla.2009). The court first
held that only two conclusions of the D.C. Circuit
had preclusive effect on its judgment under the
principle of collateral estoppel: (1) that the WSA
applied to interim reallocations of storage; and (2)
that a reallocation of 22% of Lake Lanier’s total
conservation storage was a major operational change
under the WSA. Id. at 1343. Next, the district court
concluded that there was virtually no authorization
for the reallocation of water supply storage in the
RHA and that the Corps’ sole source of authority to
allocate storage for water supply was the WSA.

The court went on to hold that the 2009 Stockdale
Memo was a litigation document with post hoc
analysis that was not part of the administrative
record. Id. at 1347. Without the memo, the district
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court concluded that the record contained insuffi-
cient support for the Corps’ calculations of the
amount of storage required for the water supply
withdrawals as of 2006. The court attempted its own
calculation of this figure and determined that the
allocation was for 226,600 acre-feet or 21.5% of Lake
Lanier’s total conservation storage. Id. at 1350. In
reaching its conclusion on the amount of storage
necessary for the project’s current operations, the
court rejected several key figures that the Corps had
used in making previous calculations, most notably
rejecting the Corps’ figure for the amount of water
available for downstream withdrawal as a byproduct
of hydropower operations. The district court held
that the 21.5% allocation was a major operational
change that exceeded the Corps’ WSA authority. The
court also concluded that the Corps’ current opera-
tions exceeded the WSA because they seriously
affected the authorized purpose of hydropower
generation. Because the Georgia request represented
an even larger water supply storage allocation than
the current operations, the court also found that it
exceeded the Corps’ authority.

The district court directed the Corps to limit re-
leases from the Buford Project to 600 cfs during off-
peak hours and to discontinue all water supply
withdrawals being made directly from Lake Lanier,
except for the 10 mgd that Gainesville and Buford
had been permitted to withdraw in their 1950s
reallocation agreements.10 The court stayed its order

10 The district court failed to state its reasoning for choosing
600 cfs as the level for off-peak releases. Six hundred cfs was
the rate of off-peak releases in the 1950s when the plant
opened. The Newman Report explicitly contemplated raising
off-peak releases so as to provide for a minimum flow of the
river at Atlanta of 800 cfs by 1965. Newman Report ¶ 79. The
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for three years, until July 17, 2012, to give the par-
ties an opportunity to settle or to seek Congressional
approval. In the meantime, the court allowed current
withdrawals to continue but forbade any increases
without the consent of all of the parties.

DISCUSSION

This opinion will begin by examining threshold
jurisdictional questions, then will analyze the prima-
ry substantive matters involved, and finally will
provide some guidance and instruction for the Corps
pertaining to its analysis of its water supply authori-
ty on remand.

Part I. Jurisdictional Matters

A. Appellate Jurisdiction Over Alabama, SeFPC, and
Apalachicola

Alabama and Florida argue that this court lacks
appellate jurisdiction over the appeals in Alabama,
SeFPC, and Apalachicola. They note that the district
court did not render a final judgment in the cases, as
the summary judgment order on the Phase One
claims did not resolve the Phase Two claims in those
cases. Appellees concede that this court has jurisdic-
tion over the appeal in the Georgia case because the
district court’s order did amount to a final judgment
in that case. However, Alabama and Florida argue
that the claims in the cases are sufficiently distinct
that extending pendent jurisdiction from Georgia

district court fails to explain why it mandated that the level of
off-peak releases not be raised from where it stood at the time
of the Buford Project’s construction in spite of the fact that the
RHA explicitly contemplated such a raise and in spite of the
additional water supply authority granted to the Corps by the
WSA. As our discussion below will make apparent, the district
court committed obvious error in this regard. See infra, note 19.



30a

over the Alabama, SeFPC, and Apalachicola claims
would be inappropriate.11 We disagree. Issues in the
three contested cases and the Georgia case are
inextricably intertwined, rendering pendent jurisdic-
tion proper. Even if this Court did not have pendent
jurisdiction over these claims, this Court would still
have jurisdiction because the district court’s order
amounted to an injunction.

“Pendent appellate jurisdiction is present when a
nonappealable decision is inextricably intertwined
with the appealable decision or when review of the
former decision is necessary to ensure meaningful
review of the latter.” King v. Cessna Aircraft Co., 562
F.3d 1374, 1379 (11th Cir. 2009) (internal quotation
marks omitted). The exercise of such jurisdiction is
only appropriate in “rare circumstances” so only
“limited factual scenarios” will qualify. Id. at 1379–
80. Thus, the critical inquiry is whether the appeala-
ble issue can be resolved without reaching the merits
of the nonappealable issues. Thomas v. Blue Cross &
Blue Shield Ass’n, 594 F.3d 814, 821 (11th Cir. 2010).

Alabama and Florida argue that the appeal of
Georgia can be resolved without addressing the
issues in the other cases. They argue that the district
court found that Georgia’s request for a reallocation
of 34% of the available storage exceeded the Corps’
authority because the argument was simply fore-
closed by collateral estoppel and the preclusive

11 A panel of this court rejected this argument in a January 20,
2010 order accepting pendent jurisdiction over the district
court’s entire order because “all issues raised by the appellants
are inextricably intertwined.” Order of Jan. 20, 2010 at 5.
(Citing Sierra Club v. Van Antwerp, 526 F.3d 1353, 1359 (11th
Cir. 2008); Summit Med. Assocs., P.C. v. Pryor, 180 F.3d 1326,
1335 (11th Cir. 1999)). We agree with the findings of the panel
on this matter.
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effects of the D.C. Circuit’s Geren decision. Thus,
they argue that the merits of the Georgia appeal can
be determined without considering the underlying
issues in the other cases.

Alabama and Florida misread both the district
court’s opinion and the opinion in Geren. The district
court did not, and could not, simply dismiss the
Georgia case on the basis of collateral estoppel. The
Corps’ authority to allocate storage for water supply
depends on an analysis of both the RHA and the
WSA. As noted above, the district court held that
only two issues were precluded, and neither of them
were the authority of the Corps under the RHA. In
fact, the D.C. Circuit clearly stated that the issue of
water supply authority in the RHA was not before it.
See Geren, 514 F.3d at 1324 n. 4 (“The court, in
responding to the Corps’ defense of its approval of
the Agreement, has no occasion to opine whether the
Corps’ previous storage reallocations were unlaw-
ful.”). Thus, it is clear that the holding in Geren—i.e.
that a 22% reallocation of storage to water supply
constitutes a “major operational change” under the
WSA—cannot operate as collateral estoppel with
respect to the issue of the Corps’ combined authority
under the RHA and the WSA.12

Thus, the district court did not apply collateral
estoppel in granting summary judgment against the
Georgia Parties and holding that Georgia’s 2000
request exceeded the Corps’ authority. Rather, the
district court came to an independent conclusion on
this matter and found that water supply was not an
authorized purpose under the RHA. Tri–State, 639

12 Our complete discussion of the collateral estoppel effects of
Geren can be found infra at Part VI.
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F.Supp.2d at 1347. This finding was central to the
court’s holding in all four cases. Ultimately, it is
impossible for this Court to rule on the merits of the
appeal in Georgia without determining whether
water supply was an authorized purpose of the
Buford Project under the RHA. Thus, the issues
raised in the various appeals are inextricably inter-
twined and pendent jurisdiction is proper in Ala-
bama, SeFPC, and Apalachicola.

As an alternative basis for jurisdiction in the three
cases (other than the Georgia case), this Court also
has appellate jurisdiction over all of the underlying
claims because the district court’s order was an
injunction. The order very clearly directs the parties
to act, imposing a set of directives that, if disobeyed,
could subject the parties to contempt proceedings.
We are granted jurisdiction to review injunctions (or
denials thereof) by 28 U.S.C. § 1292(a)(1). Alabama
and Florida argue that this statute does not apply in
this case because the district court’s order is not an
injunction. Instead, they argue, the district court
merely set aside the Corps’ actions because they
were not in accordance with the law, and therefore in
violation of the APA. See Citizens to Preserve Overton
Park, Inc. v. Volpe, 401 U.S. 402, 413–14, 91 S.Ct.
814, 822, 28 L.Ed.2d 136 (1971) overruled on unrelat-
ed grounds by Califano v. Sanders, 430 U.S. 99, 105,
97 S.Ct. 980, 984, 51 L.Ed.2d 192 (1977). This argu-
ment is unpersuasive.

The district court’s order is “a clearly defined and
understandable directive by the court to act or to
refrain from a particular action.” Alabama, 424 F.3d
at 1128. The district court mandated the return of
operations to the levels of the mid–1970s by 2012,
meaning that the Corps was required to set off-peak
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flows to 600 cfs and only Buford and Gainesville
were allowed to withdraw any water directly from
Lake Lanier (in the amounts established in their
1950s contracts). Tri–State, 639 F.Supp.2d at 1355.
The court gave the Corps explicit instruction on how
it was to act in the future. The Corps was also pro-
hibited from entering into any new water supply
contracts and therefore stripped of any discretion on
how to allocate storage space for water supply. The
district court did not refer to its order as an injunc-
tion, but the district court’s intention in this regard
is irrelevant. See Sierra Club v. Van Antwerp, 526
F.3d 1353, 1358–59 (11th Cir. 2008) (utilizing a
functional analysis to determine that the district
court order was an injunction in spite of the district
court’s specific denial in this regard); United States v.
Gila Valley Irrigation Dist., 31 F.3d 1428, 1441 (9th
Cir. 1994) (“In determining whether or not an order
is appealable under § 1292(a)(1), the courts do not
look to the terminology of the order but to its sub-
stantial effect.”) (citation omitted).

The district court’s order was also sufficiently defi-
nite to be enforced via contempt proceedings. See
Alabama, 424 F.3d at 1128. Federal Rule of Civil
Procedure 65(d) requires that an injunctive order
“state its terms specifically” and “describe in reason-
able detail * * * the act or acts restrained or re-
quired.” Alabama and Florida do not question the
definitive nature of the order in 2012. Rather, they
focus on the court’s directives in the interim period:
“the parties may continue to operate at current
water-supply withdrawal levels but should not
increase those withdrawals absent the agreement of
all other parties to this matter.” Tri–State, 639
F.Supp.2d at 1355. Alabama and Florida argue that
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the order does not state with specificity the amount
of water that each of the localities may withdraw.
However, this is of no moment because no party
would dare risk being held in contempt for violating
the court’s order by exploiting any of these ambigui-
ties. The practical effect of this order makes it such
that none of the localities would withdraw any more
water than they did before the order was issued.
Furthermore, it is irrelevant whether this injunction
was defective under Rule 65(d) because this Court
could still exercise jurisdiction under § 1291(a)(1)
over a defective injunction. See Int’l Longshoremen’s
Ass’n, Local 1291 v. Phila. Marine Trade Ass’n, 389
U.S. 64, 76, 88 S.Ct. 201, 208, 19 L.Ed.2d 236 (1967).
The proper remedy in such a case would be to vacate
the injunction and remand the case to the district
court.13 Because pendent jurisdiction is proper in this
case and because the district court order is an in-
junction, this Court possesses appellate jurisdiction
and will consider the merits of the issues raised by
the parties.

B. Final Agency Action in Alabama, SeFPC, and
Apalachicola

The Corps and the Georgia Parties argue that the
district court did not have jurisdiction to hear the

13 Alabama and Florida also argue that the district court order
is not appealable because it is conditional. As a factual matter,
this position is incorrect. The court’s order, though stayed for
three years, does not depend on the happening of a specific
event to go into operation. Just the opposite; the injunction was
final when issued and would take effect without the occurrence
of any contingency whatsoever. Moreover, a portion of the order
forbids the parties from increasing withdrawals and the Corps
from entering into new contracts without the consent of all of
the parties to the litigation. This is a negative injunction which
was not stayed until 2012 and took effect immediately.
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Alabama case, the SeFPC case, and the Apalachicola
case because the Corps had not taken a final agency
action, as required by the APA for judicial review.
See 5 U.S.C. § 704. In these three cases, Appellees
challenge what they have characterized as the “de
facto reallocations”—the temporary water withdraw-
als the Corps has allowed and continues to allow.
The Corps argues that it never made a formal reallo-
cation of storage in the reservoir. Instead, it argues
that it accommodated water supply under ad hoc
arrangements with the localities and a series of
agreements among all three States, while launching
multiple, ultimately futile, attempts to reach a long-
term solution to the issue. The parties all concede
that the denial of Georgia’s water supply request was
a final agency action and that the district court
possessed jurisdiction over the Georgia case. With
respect to the other three cases, we conclude that
there was no final agency action, and the district
court therefore lacked jurisdiction to review the
claims.

The APA states that “final agency action for which
there is no other adequate remedy in a court [is]
subject to judicial review.” 5 U.S.C. § 704. The APA
defines “agency action” as including “the whole or a
part of an agency rule, order, license, sanction, relief,
or the equivalent or denial thereof, or failure to act.”
5 U.S.C. § 551(13). Because the definition of action
under the APA is so broad, the critical inquiry is
whether the action is final. Whitman v. Am. Truck-
ing Ass’ns, 531 U.S. 457, 478, 121 S.Ct. 903, 915, 149
L.Ed.2d 1 (2001) (“The bite in the phrase ‘final
action’ * * * is not in the word ‘action,’ which is
meant to cover comprehensively every manner in
which an agency may exercise its power* * *. It is
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rather in the word ‘final’* * *.”) (citations omitted).
The test for finality involves two steps:

First, the action must mark the “consummation” of
the agency’s decisionmaking process * * *—it must
not be of a merely tentative or interlocutory nature.
And second, the action must be one by which rights
or obligations have been determined, or from which
legal consequences will flow.

Bennett v. Spear, 520 U.S. 154, 177–78, 117 S.Ct.
1154, 1168, 137 L.Ed.2d 281 (1997) (internal quota-
tion marks and citations omitted).

We analyze whether the Corps’ actions were final
by using the two-step Bennett test. The Corps con-
tends that it has not consummated its decisionmak-
ing process because it has not made any final deci-
sions on how to allocate water storage at Buford. The
Corps notes that it never made any permanent water
supply storage allocations and has not published any
implementation guidelines. As evidence that no
decisionmaking process has been consummated, the
Corps notes that it has not performed the cost anal-
yses or prepared the written reports required by the
WSA, the Corps’ internal guidelines, and the Nation-
al Environmental Policy Act to make permanent
reallocations. The Corps asserts that it attempted to
start the decisionmaking process in 1989 with its
draft PAC Report, which included a draft manual for
operations in the ACF basin, but that the report was
abandoned prior to its completion as part of the
negotiations in the Alabama litigation.

The “de facto reallocations” do not meet the first
prong of the Bennett test. They are based on con-
tracts that have all expired and water withdrawals
that have been extended on the basis of multi-party
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agreements and court orders. The various contracts
that the Corps entered into with Gwinnett, the ARC,
and the Cities of Gainesville and Cumming all speci-
fied their interim nature, expired in 1990, and did
not purport to provide any permanent right to stor-
age in Lake Lanier. As the Corps notes, these con-
tracts are long expired now and are not themselves
being challenged in this litigation.

What is being challenged is the continuous with-
drawal of water from the Buford Project over the last
forty years. Appellees assert that the Corps has
utilized a practice of entering into temporary agree-
ments in order to avoid the appearance of consum-
mating its decisionmaking process. “[A]s a general
matter, * * * an administrative agency cannot legit-
imately evade judicial review forever by continually
postponing any consequence-laden action and then
challenging federal jurisdiction on ‘final agency
action’ grounds.” Nat’l Parks Conservation Ass’n v.
Norton, 324 F.3d 1229, 1239 (11th Cir. 2003) (citing
Cobell v. Norton, 240 F.3d 1081, 1095 (D.C.Cir.
2001)). The record in this case demonstrates that the
Corps has not acted to avoid judicial review. Rather,
the factual history of this case indicates that the
Corps has made sincere efforts to effectuate perma-
nent water supply allocations but has been thwarted
by the litigation process.

The Corps has been attempting to reach a final
decision on water storage allocations in the Buford
Project since at least the mid–1980s, when it became
aware that a permanent determination of water
supply needs was vital. The agency concluded at the
time that it was best to wait until the MAAWRMS
was complete before making such a determination
and to enter into interim contracts that would expire
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in 1990. Once the study was complete, the Corps
embarked on the process of issuing the PAC Report
and permanently reallocating certain amounts of
storage to water supply—after first proposing and
receiving Congressional authorization (but not
funding) to build a reregulation dam. However, the
Corps’ plan to issue the PAC was derailed by devel-
opments in the Alabama case.

In 1992, the parties agreed to a stay and entered
into a Memorandum of Agreement, which required
that the Corps withdraw the PAC and prohibited it
from entering into any new contracts. Memorandum
of Agreement By, Between, and Among the State of
Alabama, the State of Florida, the State of Georgia,
and the United States Department of the Army 2
(Jan. 3, 1992). The Corps retained permission to
continue to accommodate current withdrawal levels.
In the memorandum, the parties agreed to conduct a
Comprehensive Study, stating that “during the term
of the Comprehensive Study, it is premature for the
Army to commit, grant or approve any reallocation,
allocation, or apportionment of water resources to
service long-term future water supply.” Id. Thus,
during the duration of the term of the Memorandum
of Agreement, the Corps was restricted from moving
toward taking final agency action due to the terms
agreed upon by the parties.

The same held true during the period of enforce-
ment of the ACF Compact, the joint resolution that
the three states agreed to and Congress ratified in
1997, which replaced the Memorandum of Agree-
ment. The ACF Compact created an ACF Basin
Commission charged with the power “to establish
and modify an allocation formula for apportioning
the surface waters of the ACF Basin among the
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states of Alabama, Florida and Georgia.” 111 Stat. at
2222. The Compact specified that parties could
continue withdrawing water but that no vested
rights would be granted until the Commission adopt-
ed an allocation formula. Id. at 2223–24. The Com-
pact provided that the Army Corps of Engineers
“shall cooperate with the ACF Basin Commission in
accomplishing the purposes of the Compact and
fulfilling the obligations of each of the parties to the
Compact regarding the allocation formula.” Id. at
2225. Much like the Memorandum of Agreement
before it, the ACF Compact, which remained in effect
until 2003, restricted the Corps’ ability to consum-
mate a decisionmaking process on its water alloca-
tion policy. Thus, from 1992 to 2003, the Corps was
operating under agreements signed by all three
states that denied it the ability to make any perma-
nent water supply allocations.

By the time the negotiations in the Alabama case
fell apart in 2003, the Georgia Parties, the Corps,
and SeFPC had entered into a settlement agreement
in SeFPC. In pertinent part, the agreement set forth
a process for entering into water supply contracts
that could become permanent reallocations of stor-
age. Evaluation of the legality of the settlement
agreement in the D.C. district and circuit courts was
delayed for several years by a preliminary injunction
entered by the Northern District of Alabama. In
March 2005, while the injunction was still in effect,
the Corps filed a notice in the Alabama litigation
that it intended to proceed with updating the water
control plans and manuals for the ACF Basin. In
response, Alabama’s Congressional delegation sent a
letter to the Corps stating its opposition to such
actions during the pendency of the litigation, and the
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Corps abandoned its plans.

This Court vacated the Alabama court’s injunction
in late 2005 and the Corps informed the states that it
considered the “relevant litigation” concluded and
would proceed to update the water control manuals
for the ACF Basin. However, on remand, the Ala-
bama district court sent the parties into settlement
negotiations, and the Corps again agreed to delay the
update.

The SeFPC settlement was struck down in 2008
and never took effect. The Corps argues that it began
the process of updating its operating manuals for the
ACF basin almost immediately after the settlement
agreement was invalidated. The Corps also issued a
legal memorandum on its authority to allocate water
storage at Buford, the 2009 Stockdale Memorandum.
However, the district court deemed the 2009 Stock-
dale Memo to be a litigation document and not part
of the administrative record. The district court
issued its summary judgment order in this case on
July 17, 2009, and the Corps asserts that this order
once again thwarted it in its attempts to consum-
mate the decisionmaking process. The Corps states
that “every single day since 1990 the Corps was
either operating under an agreement that barred it
from formally taking any steps to reallocate storage,
or was actively engaged in a process that could have
led to a final agency action reallocating storage.” The
historical sequence of events supports the veracity of
this claim.

This Court has accepted legal and practical barri-
ers to administrative action as legitimate explana-
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tions for agency inaction.14 See Nat’l Parks, 324 F.3d
at 1238, 1239 (holding that the National Parks
Service’s delay in implementing a management plan
was excusable in part because a judicial order and a
legislative mandate had prevented it from taking
action). The courts have expressed a legitimate
concern for agency avoidance of judicial review
through intentional inaction. Id. at 1239. In this
case, however, the lack of a definitive allocation of
storage for water supply is explained by factors
beyond the agency’s control, rather than the Corps’
inaction.

Appellees argue that the Corps has attempted to
avoid judicial review of its management of the
Buford Project, but they offer almost no evidence to
support this contention. Alabama and Florida point
out that the Corps, though required by court order
not to enter into any new contracts, was not required

14 The Corps cites Home Builders Ass’n of Greater Chicago v.
United States Army Corps of Engineers, 335 F.3d 607, 616 (7th
Cir. 2003), for the proposition that the circuits have reached a
consensus that agency delay must be “egregious” for it to be
considered the consummation of the decisionmaking process.
This proposition is not entirely accurate. Home Builders was
evaluating the second prong of the Bennett test, not the first,
when it made this statement. Thus, the Seventh Circuit was
referring to the manner in which agency inaction determines
the rights or obligations of the parties, not whether agency
inaction constitutes the consummation of the decisionmaking
process. The cases from other circuits cited by that court also
deal with the manner in which agency action affects the rights
of the parties. There may be some overlap between the two
prongs of the analysis, but we need not decide whether the
Home Builders “egregious” threshold applies also to evaluating
delays with respect to the first prong. In this case, the Corps is
able to demonstrate that its actions were not only not egregious
but also understandable due to the circumstances in this case.
Thus, its argument that the first prong of Bennett was not met
is persuasive even without support from Home Builders.
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to continue to allow the parties to withdraw water
from the project. This argument misses the point.
That the Corps chose to continue to permit water
supply withdrawals sanctioned by the multi-party
agreements does not demonstrate that the Corps
effectuated a policy in regard to water supply and
was attempting to avoid a judicial review of this
policy. The states also note that the Corps had seven
years since the time of the expiration of the agree-
ments in 2003 to undertake a formal action. As
stated above, the Corps attempted on multiple
occasions after 2003 to begin the process of making
final decisions on water allocations, but it was con-
sistently thwarted by the litigation process. The
Corps’ two statements to the parties in 2005 that it
intended to move forward with updating the water
control manuals, the settlement agreement in
SeFPC, which was struck down in 2008, and the
2009 Stockdale Memorandum, demonstrate that the
Corps intended to move forward in consummating a
decisionmaking process after 2003 but could not.
Appellees point to no specific final actions on the
part of the Corps and there is insufficient evidence to
conclude that the agency has attempted to avoid
judicial review via incremental changes in opera-
tional policy. Thus, Appellees are unable to meet the
first prong of the Bennett analysis.

The Corps’ current operations of the Buford Project
also do not meet the second prong of the Bennett test
because the Corps’ alleged “de facto allocations” are
not actions “by which rights or obligations have been
determined, or from which legal consequences will
flow.” 520 U.S. at 178, 117 S.Ct. at 1168 (internal
quotation marks omitted). Current water supply
withdrawals have taken place under the “live and let
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live” and other similar provisions in the stays, the
Memorandum of Agreement, and the ACF Compact.
These provisions, like the interim contracts that
preceded them, have clearly stated the temporary
nature of the allocations being made. As outlined
above, the Corps has not had the opportunity to
engage in a determination of rights or obligations
due to the constraints imposed on it by the specific
circumstances of the ongoing litigation. While it is
true that access to water has been affected by the
Corps’ water supply allocations, as Appellees argue,
that fact does not demonstrate that any future rights
have been determined.15 Appellees are simply unable
to produce evidence of such a determination.

Because there has been no final agency action in
the Alabama, SeFPC, and Apalachicola actions, the
district court lacked jurisdiction over these claims.
Therefore, we vacate the district court’s rulings in
this regard and remand to the Corps to make final
determinations pertaining to its current policy for
water supply storage allocation.16

15 Even if the past withdrawals of water could be deemed
sufficient to satisfy the second prong (notwithstanding the
absence of any determination of future rights or obligations)—a
matter we need not decide—there would still be no final agency
action because Appellees have failed to satisfy Bennett’s first
prong.

16 Alabama and Florida argue that this issue was decided by
this Court and that collateral estoppel bars the Corps and the
Georgia Parties from making this claim. In our consideration of
the appeal in Alabama, we indicated in a footnote that some of
the Corps’ storage allocations were final agency actions under
the APA. 424 F.3d at 1131 & n. 19. However, this issue lacks
preclusive effect because it was not actually litigated in Ala-
bama. See In re Held, 734 F.2d 628, 629 (11th Cir. 1984).

In Alabama, the Georgia Parties argued that the complaint
was moot as a result of the fact that Alabama challenged the
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PAC Report, a report which had long since been withdrawn by
the Corps. We dismissed the mootness argument by noting that
Alabama was challenging other Corps actions, namely the
ongoing reallocations of storage capacity. With respect to such
other Corps actions, this court in footnote 19 commented that
Alabama had identified such actions as final agency actions. It
is possible that this footnote was not merely a comment on
what Alabama had said, but an implied acknowledgment that
on-going reallocations of storage capacity were indeed final
agency actions. Even if the latter, this court’s statement was a
passing, bald statement with no discussion at all, and was not
the product of an actually litigated issue. Accordingly, the
statement does not have collateral estoppel effect. See id. The
parties did not brief the issue and there is no evidence that the
question of final agency action was litigated at all. The matter
was addressed as an afterthought to the rejection of a wholly
separate, tangential argument. Having heard full and thorough
argument on the matter by the parties, we conclude that the
action alleged in these appeals was not final.

Even if collateral estoppel did apply and the district court did
have jurisdiction, we would still be required to vacate the order
and remand the case to the Corps, because of the numerous
errors of the district court. Although we need not enumerate
each error, we note the overarching error in conducting de novo
factfinding of issues that must be considered by the Corps in
the first instance. In an administrative case, the Supreme
Court has said, “[t]he reviewing court is not generally empow-
ered to conduct a de novo inquiry into the matter being re-
viewed and to reach its own conclusions based on such an
inquiry.” Fla. Power & Light Co. v. Lorion, 470 U.S. 729, 744,
105 S.Ct. 1598, 1607, 84 L.Ed.2d 643 (1985). The wisdom of
that decree is apparent in this case. The Corps has yet to
undertake any final, well-reasoned actions in regard to current
water supply withdrawals at the Buford Project. As a result,
the judicial record in this case is incomplete. Because this
record is incomplete, the district court undertook on its own to
perform calculations to determine the percentage of Lake
Lanier’s storage space currently being allocated to water
supply. As part of this determination, the court substituted its
judgment for that of the Corps on a number of highly technical
matters better left to the expertise of the agency. First and
foremost, the court rejected several determinations by the
Corps of the baseline amount of water available for downstream
water withdrawal as a byproduct of power generation. Second,
it used data from expired contracts even though there were no
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Part II. Georgia’s 2000 Request: The Corps’ Water
Supply Authority Under the RHA

With respect to the merits, we turn first to the
appeal in the Georgia case. This Court previously
summarized Georgia’s 2000 request of the Corps as
follows:

1. Allow municipal and industrial withdrawals
from Lake Lanier to increase as necessary to the
projected annual need of 297 mgd in 2030;

2. Increase the water released from the Buford
Dam sufficiently to permit municipal and industri-
al withdrawals in the Chattahoochee River south of
the dam to be increased as necessary to the pro-
jected annual need of 408 mgd in 2030;

3. Enter into long-term contracts with Georgia or
municipal and industrial water users in order to
provide certainty for the requested releases;

4. Ensure that sufficient flow is maintained south

binding commitments, rather than using figures of actual water
withdrawals, allegedly compounding this mistake by double-
counting the City of Gainesville’s withdrawals. Finally, the
court took no account of return flows even though the return of
those flows directly to the lake would offset the effect on the
power interest. The expertise of the Corps renders it better
equipped to handle such questions than a court. The district
court should not have usurped the agency’s fact-finding role.
Without identifying each error of the district court, suffice it to
say that the district court’s overarching error in engaging in de
novo fact-finding would have required remand even if there had
been final agency actions.

Moreover, the district court also erred in failing to recognize
that water supply for the Atlanta area was an authorized
purpose of the RHA. See Part II, infra. The fact that water
supply is an authorized purpose of the Project has the potential
to cause significant changes in the relevant calculations, and
thus constitutes an independent basis for requiring a remand to
the Corps for de novo reconsideration.
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of the Buford Dam to provide the requisite envi-
ronmental quality—that is, assimilate discharged
wastewater; and

5. Assess fees on the municipal and industrial wa-
ter users in order to recoup any losses incurred by
a reduction in the amount of hydropower generated
by the dam as a result of the increased withdraw-
als or releases.

Georgia, 302 F.3d at 1247–48.

The parties agree that the Corps’ rejection of Geor-
gia’s 2000 request constituted a final agency action,
of which both the district court and this Court have
jurisdiction to review. Central to the Corps’ rejection
was the Corps’ conclusion that water supply was not
an authorized purpose of the Buford Project. We now
hold that the Corps erred in drawing this conclusion.
The text of the 1946 Rivers and Harbors Act—
specifically, the Newman Report, whose language is
incorporated into the statute—clearly indicates
Congress’ intent to include water supply as an au-
thorized purpose in the Buford Project.

The 1945 and 1946 Rivers and Harbors Acts au-
thorized the building of the Buford Project and serve
as the baseline for the Corps’ authority to operate
the dam.17 The Georgia Parties contend that the
district court seriously erred in its interpretation of
the scope of its authority under the Act and neglect-
ed to note the specific authorization for water supply

17 The 1945 RHA is less pertinent to the analysis than the 1946
Act because the final plans for the Buford Project, most notably
its location and size, were not determined until the writing of
the Newman Report, which post-dated the 1945 statute.
Therefore, the majority of the discussion in this opinion centers
on the 1946 RHA and any mention of the RHA without a
specific year is a reference to the 1946 statute.
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in the statute. The district court rejected this argu-
ment and held that water supply was only intended
to be an incidental benefit of other operations and
that the RHA did not authorize any storage for water
supply in Lake Lanier.

The RHA authorized the development of the ACF
Basin “in accordance with the report of the Chief of
Engineers, dated May 13, 1946.” 60 Stat. at 635. The
Chief of Engineers Report incorporated the Division
Engineer’s Report—i.e. the Newman Report. Thus,
the statute fully incorporated the terms of the New-
man Report. The Newman Report specifically modi-
fied the recommendations of the Park Report—the
foundational report for the 1945 RHA—by proposing
the building of a single multi-purpose reservoir
upstream of Atlanta instead of three separate reser-
voirs. One advantage of such a move was that the
new dam could more easily accommodate water
supply needs.

As the Newman Report made clear, the dam was
designed with water supply specifically in mind. At
times, water supply was even to be accommodated at
the expense of optimal hydropower generation. The
Newman Report explained:

If operated at 100–percent load factor, the Buford
development would provide a minimum continuous
flow of 1,634 second-feet,18 more than sufficient for
the water needs of the Atlanta area. However, if
the plant were operated on peak loads, as it should
be for maximum power value, it would be shut
down during week ends and week-day off-peak
periods; as a result of those shut-downs, the mini-
mum flow at Atlanta from the area below Buford

18 “Second-feet” is another way of saying cfs.
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Dam would be only about 50 second-feet. Under the
same conditions of operation, the maximum flow at
Atlanta at the daily peak of the load would be over
3,000 second-feet. In order to meet the estimated
present needs of the city, and to prevent damage to
fish, riparian owners, and other interests by com-
plete shutdowns of the Buford plant during the
daily and week-end off-peak periods, varying flows
up to a maximum of 600 second-feet should be re-
leased from Buford so as to insure at all times a
flow at Atlanta not less than 650 second-feet. This
flow could be used to operate a small generator to
generate off-peak power as secondary energy, re-
serving the remaining storage for peak operation.
This minimum release may have to be increased
somewhat as the area develops. This release at
Buford would not materially reduce the power re-
turns from the plant, and would not affect the pow-
er benefits from plants downstream; the benefits to
the Atlanta area from an assured water supply for
the city and Georgia Power Co.’s steam plant would
outweigh any slight decrease in system power val-
ue.

Newman Report ¶ 80.

There are several critical provisions in this para-
graph of the report. First, Congress contemplated
that “the estimated present needs of the city” for
water supply would be met by the initial Project by
“insur[ing] at all times a flow at Atlanta not less
than 650 second-feet.” Id. Indeed, Congress provided
in the construction of the project that, in addition to
the two large turbines, there would be “a small
generator to generate off-peak power as secondary
energy, reserving the remaining storage for peak
operation.” Id. This small turbine was constructed
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for the sole purpose of providing off-peak releases of
600 cfs (without completely losing the value of these
releases for power generation). If operated for maxi-
mum power value, the dam would be shut down
during off-peak hours and would release no water,
limiting water flow at Atlanta to a rate of 50 cfs.
Such an operational scheme would not require a
small turbine at all. Thus, the design of the project
and the operational scheme were influenced by water
supply concerns.

Second, the minimum flow was provided for not-
withstanding the clear Congressional intent that it
would be at the expense of “maximum power value.”
Id. Congress recognized that shutting down all water
releases during off-peak hours would create an
insufficient flow in the river downstream at Atlanta
to meet the city’s water supply needs. Therefore,
even though Congress recognized that there would
be some detriment to power generation, it neverthe-
less provided for a minimum flow of 650 cfs at Atlan-
ta. The Newman Report, and thus the authorizing
legislation itself, explicitly stated as much. The
legislation provided, in connection with the initial
minimum release requirement and the contemplated
increases thereof, that “the benefits to the Atlanta
area from an assured water supply for the city * * *
would outweigh any slight decrease in system power
value.” Id.

Third, Congress recognized that “[t]his minimum
release may have to be increased somewhat as the
area develops.” Id. Indeed, in the immediately pre-
ceding paragraph, the authorizing legislation consid-
ered the growing need for water supply to the metro-
politan area over a future 19–year period and spoke
of increasing off-peak releases to accommodate the
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water supply needs of the Atlanta area in 1965. That
future water supply need was estimated to require a
river flow at Atlanta of 800 cfs. Id. ¶ 79. Thus, the
original authorizing legislation expressly contem-
plated a very substantial increase in the operation of
the Buford Project to satisfy the water supply needs
of the Atlanta area (i.e., from 650 cfs to 800 cfs in the
river flow at Atlanta).19

In light of the foregoing statutory language, and
particularly Congress’ intent that the Corps should
have authority to accommodate the Atlanta area’s
water supply needs at the expense of some detriment
to “system power value,” we cannot conclude that

19 The language of the paragraph reads:

Local interests state that, in 1941, 70 second-feet of water
were required for domestic and industrial purposes at At-
lanta, and 415 second-feet for condensing water at the At-
kinson steam-electric plant of the Georgia Power Co. on the
river bank near mile 299.5; that an additional unit since
installed has raised the total requirement of the steam
plant to 565 second-feet; and that the total requirement for
the Atlanta area for 1965, based on a population of 600,000
at that time, will be 600 second-feet for condensing water,
120 second-feet for municipal supply, and 80 second-feet of
raw water for industries—a total of 800 second-feet.

Newman Report ¶ 79. Thus, as of the time of the 1946 stat-
ute, it seems that domestic and industrial water supply needs
at Atlanta required a minimum river flow at Atlanta of 635
cfs (70 + 565). And the authorizing legislation contemplated
that 19 years hence, in 1965, that requirement would in-
crease to 800 cfs, a substantial increase. In evaluating the
extent of the Corps’ authority to satisfy the water supply
needs of the Atlanta area, it is clearly relevant that Congress
explicitly contemplated this substantial increase in water
supply. The district court’s injunction, limiting off-peak re-
leases to 600 cfs, is obviously inconsistent with this contem-
plated increase in water supply. The 600 cfs level was the
initial mandate in the authorizing legislation, id. ¶ 80, and
Congress explicitly contemplated substantial increases. Id.
¶¶ 79, 80; see also, supra, note 10.
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Congress intended for water supply to be a mere
incidental benefit. By definition, one purpose that is
to be accomplished to the detriment of another
cannot be incidental.20 Thus, the language of Sec-
tions 79 and 80 clearly indicates that Congress
intended for water supply to be an authorized, rather
than incidental, use of the water stored in Lake
Lanier.21

Appellees argue that the Newman Report’s refer-
ences to water supply as “incidental” demonstrates

20 The adjectival forms of the term “incident” can mean “subor-
dinate to something of greater importance; having a minor
role” or “dependent upon, subordinate to, arising out of, or
otherwise connected with.” Black’s Law Dictionary 830 (9th
ed.2009). The superiority of water supply to hydropower in
certain instances demonstrates that it could not have been a
purely subordinate purpose. Likewise, the superiority of water
supply under certain circumstances demonstrates that it was
not meant to be fully dependent upon hydropower.

21 In Alabama, we stated, “Lake Lanier was created for the
explicitly authorized purposes of flood control, navigation, and
electric power generation.” 424 F.3d at 1122. We went on to
say, “the Corps has historically maintained that water supply
use is an ‘incidental benefit’ flowing from the creation of the
reservoir.” Id. These statements were mere dicta. The issue on
appeal in Alabama was whether the district court’s enjoining of
the proceedings in the D.C. District Court (halting the finaliza-
tion of the settlement agreement in SeFPC) was proper. The
parties did not brief the issue of the Corps’ water supply
authority and this Court gave the topic no discussion, save for
that quoted above. Thus, these statements were not the
product of actual litigation, were not a “critical and necessary
part of the judgment,” and have no preclusive effect on the
decision in this case. See Christo v. Padgett, 223 F.3d 1324,
1339 (11th Cir. 2000) (quotation omitted). The current appeal
has allowed the Court to scrutinize more closely the Corps’
water supply authority. After a full analysis of the language
and legislative history of the RHA and consideration of the
arguments of the parties, we conclude that Congress intended
for water supply to be included as an authorized purpose of the
Buford Project.
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that water supply was not an authorized purpose of
the Buford Project. This is an attractive proposition
due to its simplicity, but the context of these refer-
ences undermines this claim. The language in ques-
tion is as follows:

The city of Atlanta and other local interests in that
area have strongly urged that the Roswell devel-
opment, 16 miles upstream of Atlanta, or one or
more other reservoirs above Atlanta, be provided
first, in order to meet a threatened shortage of
water, during low-flow periods, for municipal and
industrial purposes. If the regulation storage reser-
voir required for the economical operation of the
proposed developments below Columbus could be
located above Atlanta, it would greatly increase the
minimum flow in the river at Atlanta, thereby pro-
ducing considerable incidental benefits by reinforc-
ing and safeguarding the water supply of the met-
ropolitan area.

Newman Report ¶ 68 (emphasis added). We con-
clude that this single reference to water supply as an
“incidental benefit” was an explanation for why the
dam would be built above Atlanta and was not meant
to confer a subordinate status.

The Corps in the Park Report proposed the con-
struction of three dams at Cedar Creek, Lanier, and
Roswell. Id. The Corps subsequently determined in
the Newman Report that the system of dams in the
ACF Basin would operate substantially more effi-
ciently if one large dam was built instead. The agen-
cy decided to locate the dam at Buford, approximate-
ly 47 miles upstream of Atlanta. Paragraph 68 was
an explanation for why the Corps deemed it benefi-
cial to build the dam at this location; the explana-
tion: water supply. An upstream location would allow
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the Corps to secure Atlanta’s water supply as an
incident of the other authorized purposes. That is to
say that the aim of benefitting water supply could be
accomplished without any significant detriment to
hydropower, navigation, or flood control. The report
stated that the revised location and size of the dam
and reservoir would result in “greatly increase[d] * *
* minimum flow in the river at Atlanta, thereby * * *
reinforcing and safeguarding the water supply of the
metropolitan area.” Id. This benefit would be inci-
dental to power generation because the water consti-
tuting the river flow at Atlanta would have generat-
ed power as it passed through the generators. There
is no indication that the use of the word “incidental”
in Paragraph 68 was meant to describe the im-
portance of water supply to the project or even the
importance of water supply vis-a-vis the other project
purposes.

This reading is further supported by the phrase
“safeguarding the water supply of the metropolitan
area.” Id. The fact that references to incidental
benefits and the safeguarding of water supply were
made in the same breath demonstrates that the
Newman Report did not use the term as an indica-
tion of a subordination of the importance of water
supply. Instead, the “safeguarding” language of
Paragraph 68 indicates the critical nature of the
water supply purpose to the project. In fact, the
Newman Report went on to describe the importance
of the Buford Project for the protection and assur-
ance of Atlanta’s water supply on at least four other
occasions. Id. ¶¶ 73 (“would ensure an adequate
water supply for the rapidly growing Atlanta metro-
politan area”), 80 (“insure at all times a flow at
Atlanta”) (“the benefits to the Atlanta area of an
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assured water supply for the city”), 100 (“would
ensure an adequate municipal and industrial water
supply for the Atlanta area”). Congress’ focus on the
need to ensure the Atlanta area’s water supply
serves as strong evidence of the primary role given to
water supply in the project.

The only other reference in the authorizing legisla-
tion to water supply as incidental appears in the
Newman Report at Paragraph 100.22 There, the final
sentence of the paragraph begins with the word
“incidentally” and lists several project benefits that
would not significantly harm other project purposes.
One of the listed benefits is flood control, which

22 The language of this paragraph reads:

The foregoing results cannot be secured by the plants below
Columbus proposed herein unless a considerable storage be
provided upstream to increase the minimum regulated flow
and the firm capacities at those plants; without such up-
stream storage, the developments would not be economically
justified. The best development for that purpose is that at
Buford proposed herein. Provision of that development as
part of the system would increase the minimum monthly flow
at the Upper Columbia site from about 1,300 second-feet to
6,040 second-feet, with a corresponding increase at the Junc-
tion site. It would greatly increase both the quality and quan-
tity of the energy output at existing plants above Columbus.
It would simplify the reregulation of flows at Junction to
provide a more adequate continuous flow at all times in the
Apalachicola River for navigation. Without Buford, about
4,000,000 cubic yards of excavation would be required in the
Apalachicola River below Junction to provide a channel 9 feet
deep; with Buford, the excavation required would be reduced
to about one-half that amount. Incidentally, it would ensure
an adequate municipal and industrial water supply for the
Atlanta area, would produce large benefits in the way of
recreation, fish and wildlife conservation, and similar mat-
ters, and would, with the added flood-control storage proposed
herein, contribute to the reduction of floods and flood damag-
es in the basin below.

Id. ¶ 100 (emphasis added).
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Appellees concede is an authorized purpose. This use
of the term “incidentally” cannot be construed to
mean that water supply was intended to be a subor-
dinate use because flood control is referred to in the
same manner in the sentence. This fact is further
illustrated by yet another reference to the protection
of water supply in the same sentence—“would ensure
an adequate municipal and industrial water supply
for the Atlanta area.” Id. ¶ 100. Again, as in Para-
graph 68, the meaning conveyed in Paragraph 100 is
a description of how the several authorized purposes
could be accomplished harmoniously and the manner
in which all were better served by locating the pro-
ject at Buford. For these reasons, and especially
because of the clear language in Paragraphs 79 and
80 of the authorizing legislation, we do not read the
sparse use of the term “incidental” as indicative of
the status of water supply as an authorized use vel
non.

Appellees argue that the original project did not
contemplate storage in Lake Lanier for water supply
and that this is an indication that Congress did not
intend for water supply to be an authorized purpose.
We disagree. The lack of storage allocation for water
supply sheds no light on the intentions of Congress.
No storage allocation was specified for navigation in
the Newman Report even though navigation is
universally accepted as an authorized purpose of the
Buford Project. See H.R. Doc. No. 80–300, Letter
from Lieutenant General R.A. Wheeler, Chief of
Engineers, ¶ 11(d). Furthermore, no storage was
needed at the time for water supply. Almost all of the
Atlanta area’s water supply requirements could be
met at the time as an incident to, or byproduct of, the
generation of power. Thus, the lack of initially allo-
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cated storage for water supply is not at all incon-
sistent with the Congressional intent that water
supply was an authorized purpose.

For the same reason, we believe that the fact that
the localities were not asked initially to contribute to
the costs of the project is of no moment in determin-
ing Congress’ intent with respect to water supply
authorization. Georgia, in 1946, did not require a
significant amount of water beyond that which was
provided by normal project operations for power
generation, so a request for state contribution to the
project would not have made sense. It would have
meant asking the state to pay for a service that the
Corps could provide essentially without cost. Moreo-
ver, at that time, Atlanta’s current water supply
usage required a flow of the river at Atlanta of 635
cfs.23 Even “[d]uring the extremely low-flow month of
October 1941, the average flow for the month was
493 second-feet, and the minimum daily flow [was]
422 second-feet.” Id. ¶ 79. In other words, before the
Buford Dam was built, the river was providing the
water supply needs of the Atlanta area. The re-
quirement in the legislation that the Corps make
releases “so as to [e]nsure at all times a flow at
Atlanta not less than 650 second-feet,” id. ¶ 80,
merely provided water supply roughly commensurate
to that which the river was already providing. It is
not likely that the Corps or Congress would have
thought it appropriate to charge Atlanta for con-

23 See Newman Report ¶ 79 (“70 second-feet of water were
required for domestic and industrial purposes at Atlanta.” In
addition, the Atkinson steam-electric plant had recently
installed an “additional unit * * * [that] raised the total re-
quirement of the steam plant to 565 second-feet.” The two
requirements total 635 cfs.).
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struction costs of a project that merely replaced its
currently available water supply.

The Corps could potentially have asked Georgia to
pay on the basis of future water supply needs that
would affect project operations, but it was not at all
clear how much water would be needed in the fu-
ture.24 After all, it would be almost 30 years after the
Newman Report before the Corps would sign its first
water supply contract—excluding the small reloca-
tion contracts made as compensation for inundating
the intakes of Gainesville and Buford. Divining the
value of water supply to the localities in the future
would have resulted in speculative and potentially
misleading results.25 Similarly, the fact that in its
cost-benefit analysis, the Newman Report did not
assign a particular dollar amount to water supply is

24 In 1949, the Corps stated that the Buford Project’s assurance
of Atlanta’s water supply would be a “real benefit” but that it
was premature to attempt a specific calculation of that benefit.
Definite Project Report ¶ 124.

25 The 1937 Flood Control Act (“FCA”) allowed states and
localities to request that the Corps, prior to construction of a
flood control project based on a given set of plans, modify those
plans for the inclusion of storage for water supply. The act
required that localities pay the full cost of such increased
storage capacity. Alabama and Florida argue that it is incon-
ceivable, in light of the framework of the FCA, the only general
statutory grant of water supply authority to the Corps in 1946,
that Congress would authorize water supply storage in Lake
Lanier without requiring contribution from the localities. The
FCA itself is not applicable to this project because Buford was
designed to be a multi-purpose project, and not merely a flood
control project. Furthermore, it was not inconsistent for Con-
gress to request contribution for projects that had to be altered
to accommodate water supply, but not to request contribution
for projects which merely replaced water supply already
provided by the river, which water supply could be provided by
the project as a by-product of power generation and with little
detriment to other project purposes.
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not an indication that it was not authorized because
the benefits of water supply were indeterminate at
the time.26

One final point merits mentioning. Before the Dam
was built, or even planned, the Chattahoochee pro-
vided almost all of the City of Atlanta’s water supply.
The building of the dam could have been a potential
threat to the city’s ability to withdraw water from
the river because the Corps had an incentive—
optimal power generation—to shut off all water flow
in the river for long stretches of time. Congress
responded to this concern by establishing a minimum
flow requirement and noting that this requirement
might have to be increased over time. Congress also
clearly indicated that the Buford Project was intend-
ed to benefit the Atlanta area’s needs by assuring the
water supply. If water supply had been deemed a
subordinate purpose by Congress, the Buford Project
would have been detrimental, rather than beneficial,
to the Atlanta area’s water supply needs. That is to
say, if the only water being supplied was to be a
subordinate byproduct of power generation, then the
City of Atlanta would have eventually found itself
able to withdraw less water from the river than it
would have been had no dam been built at all. In
light of the repeated references in the authorizing
legislation to safeguarding and ensuring an adequate
water supply for Atlanta, Congress very clearly did
not intend the dam to harm the city’s water supply.

The language of the RHA clearly indicates that
water supply was an authorized purpose of the

26 It bears noting that the Corps was not required to conduct
cost-benefit analyses on all project purposes until 1952. See
Bureau of Budget, Executive Office of the President, Budget
Circular A–47 (Dec. 31, 1952).
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Buford Project. Appellees’ arguments to the contrary
are unconvincing for all of the reasons mentioned
above. Thus, we conclude that water supply was an
authorized purpose of the RHA and that the RHA
authorized the Corps to allocate storage in Lake
Lanier for water supply.

Part III. Georgia’s 2000 Request Must be Remanded
to the Corps

The Corps argues that its interpretation of the
RHA in the 2002 Stockdale Memo, which supplied
the legal reasoning for the denial of Georgia’s water
supply request, is entitled to deference from this
Court. The RHA authorized the Corps to build the
Buford Project in accordance with the Corps’ plans
and “with such changes therein as in the discretion
of the Secretary of War and the Chief of Engineers
may be advisable.” H.R. Doc. No. 80–300, Letter from
Lieutenant General R.A. Wheeler, Chief of Engineers
¶ 16. The Corps asserts that this gives the agency
wide latitude in its interpretive authority. Addition-
ally, the Corps argues that because it prepared the
reports which comprise the language of the RHA, its
“interpretation of the statute merits greater than
normal weight because it was the [Corps] that draft-
ed the legislation and steered it through Congress
with little debate.” Howe v. Smith, 452 U.S. 473, 485,
101 S.Ct. 2468, 2476, 69 L.Ed.2d 171 (1981). Despite
the high level of respect owed to the Corps’ interpre-
tations with regard to the RHA due to its unique role
in shaping the statute, we cannot defer to the Corp’s
interpretation of its water supply authorization in
this instance. Even heightened deference cannot lead
this Court to ignore the plain and express will of
Congress, especially where, as here, the Corps’
interpretation has not been consistent.
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Under the APA, reviewing courts must set aside
agency action that is “arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with
law.” 5 U.S.C. § 706(2)(A). The denial of Georgia’s
request was based on a clear error of law—the Corps’
misinterpretation of the RHA. Therefore, the Corps’
interpretation cannot be granted deference, in spite
of the agency’s role in drafting the language of the
legislation.

The seminal case Chevron, U.S.A., Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837, 842–
44, 104 S.Ct. 2778, 2781–82, 81 L.Ed.2d 694 (1984),
set up a two-step framework for evaluating whether
a court must defer to an agency’s construction of a
statute it is charged with administering. Deference
from the court is due if (1) Congress has not spoken
directly on the precise question at issue and its
intent is unclear, and (2) the agency’s interpretation
is based on a permissible construction of the statute.
Id. The argument for Chevron deference in this case
fails at both steps because Congress made clear its
intention that water supply was an authorized
purpose of the Buford Project. As discussed above,
the Newman Report repeatedly stated that the
Buford project would protect and assure the water
supply of the Atlanta metropolitan area. Further-
more, the Report authorized the use of water for
water supply at the expense of maximum hydropow-
er generation. Congress’ acknowledgment that water
supply, in certain instances, was to be provided at
the expense of maximum power generation necessi-
tates the conclusion that water supply was not to be
subordinate to other project purposes and was in-
stead an authorized purpose in its own right. The
Corps’ interpretation that the RHA relegated water
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supply to incidental status cannot be reconciled with
the plain language of the statute. The clear Congres-
sional intent in the 1946 RHA was that water supply
was to be an authorized purpose, and the Corps’
contrary interpretation is erroneous and cannot be
accepted by this Court.27

A significant fact undermining any deference to the
Corps on this issue is the fact that the Corps has also
been inconsistent in its statements about whether
water supply was an authorized purpose. The 2002
Stockdale Memo concluded (incorrectly) that water
supply was not an authorized purpose, but this is not
consistent with previous Corps statements on the
matter. In the Corps’ 1949 Definite Project Report,
the Corps referred to water supply as one of the
“primary purposes” and one of “the princip[al] pur-
poses of the Buford Project.” ¶¶ 48, 115. This 1949
Report was a formal pronouncement on the issue,
and the one most nearly contemporaneous to the
actual enactment. In a 1987 regulation, 33 C.F.R. §

27 The Corps concedes that the 2002 Stockdale Memo might not
be entitled to Chevron deference because it may be deemed an
internal guidance document that does not decide legal rights.
See Christensen v. Harris Cnty., 529 U.S. 576, 587, 120 S.Ct.
1655, 1662–63, 146 L.Ed.2d 621 (2000). If this is the case, then
the Corps’ legal interpretations in the document deserve
Skidmore deference, meaning that the interpretations are
“entitled to respect * * * but only to the extent that those
interpretations have the power to persuade.” Id. (internal
quotation marks and citations omitted). Because the clear
intent of the RHA forecloses the higher Chevron level of defer-
ence, it follows that Skidmore deference is also not applicable to
the facts of this case. In light of Congress’ intent to include
water supply as an authorized purpose, the Corps’ contrary
determination is not at all persuasive. Since neither type of
deference can be given to the Corps’ legal determinations, we
need not decide whether the Skidmore or Chevron framework is
applicable on the instant facts.
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222.5, App’x E, the Corps listed water supply as a
project purpose for Buford. In the Corps’ comprehen-
sive 1994 report to Congress, which listed the au-
thorized purposes for Corps projects across the
country, water supply was included as an authorized
purpose of Buford under the RHA.28 U.S. Army
Corps of Eng’rs: Hydrologic Engineering Center,
Authorized and Operating Purposes of Corps of
Engineers Reservoirs E–94 (1994). That report also
defined the term “incidental benefits” and stated that
incidental benefits, though they were important,
were not the subject of the report and would not be
listed. Id. at 3–4. The Corps and the Appellees offer
no explanation for why the Corps indicated that
water supply was an authorized purpose in 1949,
1987, and 1994 but took a contrary position in
2002.29

28 Recreation and fish and wildlife are also listed as authorized
purposes in the report. However, the authorizing statute listed
in the report for water supply is the RHA. Recreation and fish
and wildlife are listed as being authorized by statutes not at
issue in this case.

29 The Corps argues that any inconsistency in its interpretation
is irrelevant to the deference analysis, citing National Cable &
Telecommunications Ass’n v. Brand X Internet Services, 545
U.S. 967, 981, 125 S.Ct. 2688, 2699–2700, 162 L.Ed.2d 820
(2005). However, the holding of Brand X does not go quite this
far. The case merely states that Chevron may be applicable to
instances in which the agency has changed its position “if the
agency adequately explains the reasons for a reversal of
policy.” Id. at 981, 125 S.Ct. at 2699. This Court has also noted
that an agency must be allowed to shift its position over time
and that such shifts should even be accorded deference by
reviewing courts. Friends of the Everglades v. S. Fla. Water
Mgmt. Dist., 570 F.3d 1210, 1219 (11th Cir. 2009). But in this
case, the Corps has given no explanation for the reasoning
behind any changes in policy. Also, the Corps’ position has not
merely changed; rather, it has been in such a constant state of
flux that it appears to have not yet fully formed. In any event,
the authorizing legislation itself is sufficiently clear; water
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The Corps argues that even if it erred in its inter-
pretation of the RHA, its rejection of Georgia’s water
supply request should be allowed to stand. The Corps
suggests that it accounted for the possibility that
water supply was an authorized purpose of the
Buford Project and still concluded that the request
exceeded its authority. In support of this contention,
the Corps points to the following language in the
Stockdale Memo: “Even if water supply were a
specifically authorized purpose of the reservoir (and
the 1958 Act did not apply), the state’s request would
require substantial changes in the relative sizes of
project purposes. This would represent a material
alteration of the project, which would require con-
gressional action.” 2002 Stockdale Memo at 11
(internal quotation marks omitted).

The Corps argues that this constitutes an alterna-
tive conclusion and that there is no reason to believe
that it is incapable of considering a legal hypothet-
ical. It argues that remanding the case for a consid-
eration that it already gave would be duplicative.
However, an administrative agency’s alternative
explanation for denying a state’s request is “arbi-
trary, capricious * * * or otherwise not in accordance
with law” if it is based on an impermissible reading
of the authorizing statute or statutes. See Massachu-
setts v. Envtl. Prot. Agency, 549 U.S. 497, 532–34,
127 S.Ct. 1438, 1462–63, 167 L.Ed.2d 248 (2007)
(holding that the EPA’s reading of a statutory phrase
in its alternative explanation for why it did not
regulate greenhouse gas emissions was not in con-
formity with the statute, and thus remanding to the
EPA). The Corps’ hypothetical, which is reiterated

supply is an authorized purpose.
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almost verbatim in the conclusion of the memo, 2002
Stockdale Memo at 13, rests squarely on an errone-
ous legal proposition. In this alternative hypothet-
ical, the Corps mistakenly assumes that the WSA
would not apply to the agency’s determination of its
authority to grant the Georgia request if water
supply were authorized by the RHA. This assump-
tion has no foundation in law. The WSA nowhere
indicates that it is superceded by, or supercedes,
original authorizations for water supply. The Act was
merely intended to offer greater water supply au-
thority in federal water projects than had previously
existed. For that authority to be supplemental to
authority already extant in a given project is perfect-
ly consistent with the language and purpose of the
statute. To assume, as the Corps has in its alterna-
tive conclusion, that the WSA does not apply to the
Buford Project merely because the authorizing
statute included water supply as an authorized
purpose is not supported by the language of the WSA
or by its intended aim of increasing water supply
authority in federal projects. The Corps’ holding in
the alternative must be rejected because it misinter-
prets the scope of the WSA.

The Corps’ alternative conclusion is also under-
mined because, despite the Corps’ contentions oth-
erwise, its misinterpretation of the RHA was essen-
tial to its conclusion that it lacked authority to grant
Georgia’s request. The majority of the memorandum
is devoted to the potential effects of granting the
request and whether these effects would be con-
sistent with the Corps’ authority under the WSA.
The discussion of the agency’s authority under the
WSA is predicated on the assumption that the base-
line level of authorization from the RHA is zero and
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that no storage may be allocated to water supply
pursuant to the RHA. It is only at the very end of the
discussion of the Corps’ authority that the agency
considers arguendo the possibility that the RHA
authorized water supply. Its brief discussion of this
alternative is flawed in two respects. First, as noted
above, the Corps erroneously assumes that if the
RHA included water supply as an authorized pur-
pose, the WSA would not be applicable at all. Second,
although purporting to assume water supply was an
authorized purpose of the RHA, the Corps neverthe-
less underestimated its RHA authority. It failed to
recognize that the authorizing legislation in 1946 not
only included water supply as an authorized purpose
but explicitly contemplated that the Corps was
authorized to increase water supply usage over time
as the Atlanta area grew and that this increase
would not be a change from Congressionally contem-
plated operations at all. Thus, the Corps never
considered its authority under the RHA to substan-
tially increase its provision of water supply and
reallocate storage therefor—authority which we hold
today was granted by the RHA. And the Corps never
considered its WSA authority to provide water
supply as an addition to (or as supplementing) its
RHA authority. The failure of the Corps in these
respects renders its alternative reason for denying
Georgia’s request arbitrary, capricious, or otherwise
not in accordance with the law.30

30 For example, in the portion of the 2002 Stockdale Memo
dealing with the alternative rationale, Stockdale 2002 at 11,
the Corps spoke of the general limitation on its discretionary
authority to make post-authorization changes in projects
without seeking additional Congressional authority—i.e., the
Corps’ lack of authority to make substantial changes in the
relative sizes of project purposes—without any recognition of
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Several other factors also indicate that the Corps’
rejection of the water supply request should be
remanded for further consideration. First, attached
to the 2002 Memo is a “preliminary analysis of the
impacts of Georgia’s water supply request on author-
ized project purposes and operations.” The Corps’
analysis on the effects of the Georgia request was
thus incomplete. Because the Corps’ authority to
grant the request may be dependant on the precise
size and effect of the request, it is crucial that the
Corps complete its evaluation of the request. The
need for further study recommends remand to the
Corps.

Second, it is also apparent that the Corps’ views
regarding its authority to allocate storage in Lake
Lanier to water supply are evolving and that it has
not come to a final, determinative decision regarding
the issues underlying this authority. There are
several pieces of evidence for this. In 2002, the Corps
rejected the Georgia request, asserting that it did not
have sufficient authority to reallocate 34% of conser-
vation storage. However, in 2004, it agreed to settle
the Geren case, in part by reallocating what the
settling parties determined at that time to be 22% of
the conservation storage. The Corps determined that
it could make such a reallocation on the basis of its
WSA authority alone. Though these decisions are not
directly conflicting, the Corps never explained why it
believed that the 12% storage allocation difference

the fact that the authorizing legislation here already gave the
Corps authority to increase the water supply purpose at the
expense of the hydropower purpose and without recognition of
the fact that the legislation explicitly contemplated a consider-
able such increase to meet the water supply needs estimated 19
years in the future. See Newman Report ¶¶ 79, 80.
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between the two caused it to exceed its authority. If
the RHA authorizes some storage reallocation to
water supply, as we hold today that it does, then the
Corps should explain why this difference in allocated
storage between the Georgia request and the settle-
ment agreement pushed it beyond the boundaries of
its authority. Additionally, the Corps has revised its
figures for how much storage must be allocated to
accommodate current levels of water supply with-
drawal. In the 2002 memo, the Corps asserted that
current withdrawals required a 13% reallocation of
conservation storage. On appeal, the Corps claims
that the current withdrawal levels are only 11.7%. It
appears that the Corps may no longer conclude that
Georgia’s request would require an allocation as
large as 34%. Any such decrease in the Corps’ projec-
tion of the amount of storage it deems required for
water withdrawals could also affect its determination
of its authority over the Georgia request.31

31 The Corps’ position in this appeal seems to favor evaluating
water supply authority via an analysis of the detrimental effect
of increased water supply on the production of hydropower as
an alternative to an analysis predicated solely on the percent-
age of conservation storage being reallocated. See Brief of U.S.
Army Corps of Eng’rs, et al. at 99–100, Tri–State Water Rights
Litigation, No. 09–14657 (11th Cir. May 3, 2010) (explaining
that the “de facto” reallocations of storage to account for
current water supply uses causes a systemwide reduction of
hydropower of only 1%). The present discussion of percentage
allocations is not meant to be an endorsement of this method of
evaluating the Corps’ authority. It is merely meant to describe
the evolving nature of the Corps’ stated reasoning for its
conclusions with respect to the bounds of its authority. In fact,
the Corps’ former reliance on percentage-based allocations and
its seeming current reliance on effects on project purposes may
also represent a shift in policy. We conclude that the D.C.
Circuit’s Geren opinion does not foreclose the Corps from fully
exploring this issue. See infra, Part VI. On remand, the Corps
should determine the optimal methodology for measuring its
authority over water supply allocations.
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Finally, because the other matters in this appeal
must be remanded to the Corps, it is sensible and
efficient for the agency to consider the overlapping
issues that are common to Georgia and the other
cases together as part of a comprehensive decision
about the Corps’ future water supply operations. The
conclusions that the Corps reaches with respect to
the questions at issue in the other cases will provide
it with a more complete analysis of the issues in
Georgia, as well. For example, the Corps’ determina-
tions of its authorization over current water supply
withdrawals will necessitate a thorough study of the
amount of storage required for water supply. Also,
this appeal represents the first opportunity for a
court to consider the Corps’ authority under both the
RHA and the WSA. Our holding—that water supply
is an authorized purpose under the RHA, that the
Corps does have some authority under the RHA to
balance as among the authorized uses and increase
the water supply purpose at the expense of the power
purpose and to reallocate storage therefor, and that
the Corps’ authority under the WSA is in addition to
its authority under the RHA—constitutes a clarifica-

A companion consideration in the Corps’ WSA analysis is the
concept of compensating the power users for the detrimental
effects of water supply on the power purpose. The Corps
accepted the notion of such compensation in the proposed
settlement in Geren, though the record shows no preceding
endorsement of this concept. Because the RHA authorized the
accommodation of some water supply needs at the expense of
the power purpose, the Corps must determine the proper
balance between water supply and power. Consequently, the
Corps must analyze whether compensation is a factor in
determining the extent of the Corps’ authority under the RHA,
whether under the WSA a reallocation of storage is an opera-
tional change, and whether such a change is major. See infra,
Part VI, note 41, indicating that Geren’s comments on the
compensation concept have no collateral estoppel effect.
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tion of the legal environment which will aid the
Corps in its analysis on remand. For these reasons,
we conclude that the Corps must reexamine the
request in light of its combined authority under the
RHA and WSA.32

Part IV. Gwinnett County’s Claims Not Involving
Authorization Under the RHA and WSA.

Gwinnett County asserts three claims that are
distinct from the claims of the Georgia Parties and
the Corps. First, the county asserts that a 1956 Act
of Congress authorized the Corps to contract with it
for 10 mgd for water supply. Second, Gwinnett
asserts that the Corps contracted with it to provide
permanent storage for roughly 40 mgd. Finally, the
county asserts that the Buford Project rendered its
intake facility at Duluth, Georgia inoperable and
that it is therefore entitled to water withdrawal
rights as just compensation. We find merit in the
first of these claims but reject the final two.

A. The Expiration of the 1956 Act

In 1956, Congress passed an act, in part, stating
the following:

[T]he Secretary of the Army is hereby authorized to
contract with Gwinnett County, Georgia, upon such
terms and for such period not to exceed fifty years
as he may deem reasonable for the use of storage
space in the Buford Reservoir for the purpose of
providing said county a regulated water supply in

32 It should also be noted that the Corps was granted additional
water supply authority in the 1956 Act. See infra, Part IV
Section A. References in this opinion to the Corps’ authority
under the RHA and the WSA are not to be construed as negat-
ing its additional authority under the 1956 Act.
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an amount not to exceed eleven thousand two hun-
dred acre-feet of water annually* * *.

Pub.L. No. 84–841, 70 Stat. 725. The district court
noted in a footnote that Gwinnett had not contracted
with the Corps pursuant to this authorization and
held that the authorization “expired in 2006.” Tri–
State, 639 F.Supp.2d at 1350 n. 24. The district court
has misread the plain language of the statute. The
fifty-year limitation in the Act refers to the duration
of any contract with Gwinnett, not to the expiration
of the Act itself. The phrase “not to exceed fifty
years” immediately follows the words “contract * * *
upon such terms and for such period” and there is no
grammatical cue that it should not be read as modi-
fying this phrase. The district court offers no expla-
nation for its unnatural reading of the statute and
none is evident to this Court. Moreover, the Act also
authorized the Corps to enter into a perpetual ease-
ment with Gwinnett, authorizing Gwinnett to build
the necessary facilities to withdraw water directly
from Lake Lanier on the Corps’ land. 70 Stat. at 725.
It would be illogical for Congress to give Gwinnett a
perpetual easement to implement an authorization
that would expire in fifty years. The district court’s
interpretation of the Act, which is espoused by
Appellees in this appeal, is inconsistent with the
Act’s language and its grant of an easement in
perpetuity.

To date there has not been a single contract be-
tween the Corps and Gwinnett predicated on the
authority of the 1956 Act. Such a contract in the
future would not be a reallocation of storage under
the WSA or the RHA because it is directly authorized
by Congress.
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B. Forty mgd from the 1974 Supplemental Agree-
ment to the Corps’ Contract

Gwinnett argues that in 1974 the Corps granted
the county the right to 38,100 acre-feet of permanent
storage so that it could withdraw roughly 40 mgd
directly from Lake Lanier. In 1973, Gwinnett and
the Corps entered into an interim water contract for
40 mgd. The following year, the parties revised
Article 9 of the contract to provide:

Upon expiration of the period of contract * * * the
User shall have the right to acquire from the Gov-
ernment * * * the right to utilize storage space in
the project containing at least 38,100 acre feet
(which is estimated to be adequate to yield approx-
imately 40 MGD of water).

Supplemental Agreement No.1 to Contract No.
DACW01–9–73–624 Between United States and
Gwinnett County, Georgia for Withdrawal of Water
from Lake Sidney Lanier (Apr. 29, 1974). The con-
tract stated that this revision was being made “in
order to facilitate the sale of bonds to finance [Gwin-
nett’s] proposed water works facilities.” Id. Subse-
quent supplemental agreements extended the life of
the contract until it was finally allowed to expire in
1990.

The contract gave Gwinnett the “right to acquire”
the storage space at the time of the expiration of the
contract. Thus, Gwinnett possessed an option (an
offer) to purchase storage space at the time of the
contract’s expiration, which the parties agree oc-
curred in 1990. “If no time is prescribed for accepting
an offer, it must be done within a reasonable time.”
Wilkins v. Butler, 187 Ga.App. 84, 369 S.E.2d 267,
268 (1988) (quotation omitted); see Home Ins. Co. v.
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Swann, 34 Ga.App. 19, 128 S.E. 70, 72 (1925); Re-
statement (Second) of Contracts § 41 (1981). Gwin-
nett has not demonstrated that it exercised its
acceptance of the option in 1990 or at any time since
then. More than twenty years have elapsed since the
time that the option became available, and the right
to accept the Corps’ offer to acquire the 38,100 acre-
feet of storage clearly has lapsed.33

C. Just Compensation for Relocation of the Duluth
Intake

On appeal, Gwinnett argues that it should have
been compensated because the creation of the Buford
Project led to contamination of its intake structure at
Duluth, which had to be abandoned in the early
1970s. Gwinnett failed to make this argument before
the district court. We generally do not consider
arguments raised for the first time on appeal and
need not do so here. Peek–A–Boo Lounge of Braden-
ton, Inc. v. Manatee Cnty., 630 F.3d 1346, 1358 (11th
Cir. 2011).

In any event, this argument is meritless. Gwinnett
fails to discuss the rights of the federal government
to make alterations to navigable waters. The federal
government possesses what is known as a naviga-
tional servitude, “the privilege to appropriate with-
out compensation which attaches to the exercise of

33 Gwinnett argues that any challenges to its right to storage
under the 1974 supplement are barred by the six-year statute of
limitations for actions against the United States. 28 U.S.C. §
2401(a). Though the statute has been extended to suits under
the APA, it is clearly inapplicable here. Appellees, and/or the
Corps, have nothing to challenge here, and consequently
nothing that they are barred from challenging, because the
Corps merely granted Gwinnett an unexercised option. No
permanent storage rights were ever conferred on Gwinnett by
the Corps.
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the power of the government to control and regulate
navigable waters in the interest of commerce.” Unit-
ed States v. Va. Elec. & Power Co., 365 U.S. 624, 627,
81 S.Ct. 784, 787–88, 5 L.Ed.2d 838 (1961) (internal
quotation marks omitted). The navigational servi-
tude is a dominant servitude, trumping all compet-
ing and conflicting rights to the waterway. Id. This
servitude extends to the entire river and the riverbed
lying below the high-water mark. United States v.
Rands, 389 U.S. 121, 123, 88 S.Ct. 265, 267, 19
L.Ed.2d 329 (1967). It is anchored in Congress’
commerce clause power. “The power to regulate
commerce comprehends the control for that purpose,
and to the extent necessary, of all the navigable
waters of the United States. For this purpose they
are public property of the nation, and subject to all
the requisite legislation by Congress.” Id. at 122–23,
88 S.Ct. at 266–67 (alteration omitted) (internal
quotation marks omitted).

The federal government does not execute a taking
of riparian interests by altering rivers for naviga-
tional purposes. The government’s dominant right to
make use of these waterways means that its actions
do not amount to an appropriation. This premise has
been explicitly stated several times in the context of
hydropower interests: The federal government is not
required to give compensation for water power when
it takes riparian lands in accordance with the navi-
gational servitude. E.g., Va. Elec., 365 U.S. at 629, 81
S.Ct. at 788; United States v. Twin City Power Co.,
350 U.S. 222, 226–27, 76 S.Ct. 259, 262, 100 L.Ed.
240 (1956); United States v. Appalachian Elec. Power
Co., 311 U.S. 377, 424, 61 S.Ct. 291, 307, 85 L.Ed.
243 (1940); United States v. Chandler–Dunbar Water
Power Co., 229 U.S. 53, 73–74, 33 S.Ct. 667, 676, 57
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L.Ed. 1063 (1913). Gwinnett offers no explanation for
why this principle should not be applied to the
riparian interest in water supply.

Because of the federal government’s dominant right
to make alterations in the river, the effect on Gwin-
nett’s riparian interests is not a taking. Thus, even if
Gwinnett had not abandoned its claim, the claim
would not be compensable.

Part V. Remand Instructions to the Corps

On remand, the Corps is to reconsider Georgia’s
request, as well as its authority with respect to the
current provisions for water supply, in light of its
authority under the RHA as well as the WSA and the
1956 Act. In particular, it should consider several
important factors with respect to the Newman Re-
port (i.e., the RHA). First, the Corps should take into
consideration that water supply for the Atlanta
metropolitan area was an authorized purpose of the
Buford Project as well as hydroelectric power, flood
control, and navigation. Second, Congress contem-
plated that the Corps would be authorized to cali-
brate operations to balance between the water sup-
ply use and the power use. Third, because Congress
explicitly provided that the “estimated present
needs” of the Atlanta area for water supply be satis-
fied at the expense of “maximum power value,”
Newman Report ¶ 80, we know that the water sup-
ply use is not subordinate to the power use. Fourth,
from Paragraphs 79 and 80 of the Newman Report,
we know that Congress contemplated that water
supply may have to be increased over time as the
Atlanta area grows.

However, the authorizing legislation is ambiguous
with respect to the extent of the Corps’ balancing
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authority—i.e., the extent of the Corps’ authority
under the RHA to provide water supply for the
Atlanta area. On the one hand, the authorizing
legislation recognized that the Chattahoochee River
was the source of the water supply for the Atlanta
area, and the legislation repeatedly referred to
safeguarding or assuring the water supply of the
metropolitan area. See Newman Report ¶¶ 79 and
80. It also recognized that the minimum releases
initially provided by the legislation to satisfy the
present water needs “may have to be increased
somewhat as the area develops.” Id. ¶ 80. On the
other hand, the legislation also contemplates that
assuring such water supply for the Atlanta area can
be done with a “slight decrease in system power
value.” Id.34 We conclude that the Corps, the agency
authorized by Congress to implement and enforce
this legislation, should, in the first instance, evaluate
precisely what this balance should be.35

34 Adding to the possible ambiguity, the quoted phrase from
Paragraph 80 refers to a “slight decrease in system power
value,” but Congress contemplated, in the preceding Paragraph
79, a considerable increase in the river flow at Atlanta during
off-peak hours in order to provide for Atlanta’s water supply
needs nineteen years in the future. Paragraph 79 contemplated
increasing the river flow at Atlanta from 650 cfs to 800 cfs.

35 The Georgia Parties specifically assert that the Corps has
authority under the RHA to increase releases from the dam in
order to provide water supply to downstream users, and to
reallocate storage for this purpose, an assertion with which we
agree today. However, The Georgia Parties do not specifically
assert that, in addition to the foregoing authority, the RHA also
gives the Corps authority to make direct withdrawals from
Lake Lanier for water supply. Although the authorizing
legislation recognized that the Chattahoochee River was the
source of water supply for the Atlanta area, and although
Congress specifically contemplated ensuring and safeguarding
the area’s water supply, the only way that the RHA mentions
for ensuring the water supply of the Atlanta area is by means of
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Once the Corps has determined the extent of its
authority under the RHA, it should then determine
its authority pursuant to the WSA. The authority
under the WSA will be in addition to the Corps’
authority under the RHA and the 1956 Act.

It is apparent from the record and the evolving
position of the Corps that the Corps has not arrived
at a final, definitive determination of the scope of its
authority to allocate storage to water supply. For
example, it is not clear whether the Corps has ar-
rived at a firm calculation of how many gallons per
day can be provided for the Atlanta area’s water

increasing releases from the dam for the purpose of down-
stream withdrawals. It also appears that the Corps’ position
has been more consistent with respect to its lack of authority
under the RHA to provide direct withdrawals than it has in
other regards. See F.G. Turner, U.S. Army Corps of Eng’rs:
Mobile Division, Report on Withdrawal of Domestic Water
Supply from Buford Reservoir (1955) (stating that the Corps
advised Gwinnett County that it did not have the authority at
that time—i.e., before the 1958 WSA—to grant a request for
direct withdrawals for water supply and recommending that
Congress provide the Corps with the additional authority
necessary to grant this request). Finally, because it is unclear
at this point precisely how much of the Atlanta area’s water
supply the Corps will determine on remand it can provide
pursuant to its clear RHA authority to increase releases for
downstream water supply, because the 1956 Act clearly gives
the Corps authority for a specific amount of direct withdrawals
for Gwinnett County, and because the WSA clearly provides the
Corps authority for direct withdrawals from the Lake (as long
as the cumulative exercise of such Corps authority pursuant
solely to the WSA does not constitute a “major operational
change” or “seriously affect the purposes for which the project
was authorized”), it is not clear that the issue of RHA authority
for direct withdrawals is a live issue in this case. For all of the
foregoing reasons, we express no opinion on whether the RHA
could be construed to provide authorization for the Corps to
satisfy the authorized water supply purpose, not only by
increasing releases for downstream withdrawal but also by
direct withdrawals from the reservoir.
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supply needs as a mere incident to, or byproduct of,
power generation. The Corps’ latest figure, developed
in 1986, in this regard has been 327 mgd; however,
at oral argument the Corps asserted that the calcula-
tion was not definitive and deserved more study.
Also, it is apparent that the Corps has not arrived at
a definitive, final determination of whether, and to
what extent, storage reallocation would be necessary
for RHA-authorized releases from the dam primarily
for water supply purposes (and how to factor in the
fact that these releases will still generate some
power, though not of peak value). It is also unclear
whether the Corps has arrived at a final determina-
tion of the appropriate measure for determining
under the RHA what the impact of increased water
supply use on power is, or the appropriate measure
for determining under the WSA what constitutes a
“major operational change.”36 Finally, the Corps has
not yet articulated a policy on whether to account for
return flows, and if so, how to differentiate between
flows returned directly to the lake and flows re-
turned downstream from the dam. These are some of
the questions that the Corps should answer on
remand, although we make no attempt to be exhaus-
tive in that regard.

As part of the final, definitive statement of the
Corps’ water supply analysis, if the agency ultimate-
ly concludes that it does not have the authority to
grant the Georgia request, it nevertheless should

36 In this regard, for example, the Corps should consider
whether, and to what extent, considerations such as the
following are relevant: percentage reallocation of conservation
and/or other storage, measurements of decreases in systemwide
power, and compensation to power customers. See also supra,
note 31.
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indicate the scope of the authority it thinks it does
have, under the RHA, the WSA, and the 1956 Act.
This way, the parties will have some further instruc-
tion, based on sophisticated analysis, of what the
Corps believes to be the limitations on its power.

Part VI. Collateral Estoppel Effects on Remand
Instructions

To assist the Corps in making these determinations
on remand, we address here whether certain state-
ments from this Court’s decision in Alabama or the
D.C. Circuit’s decision in Geren carry the force of
collateral estoppel. Specifically, we discuss whether
either of the two claims found to have preclusive
force by the district court in the instant case is
binding on the Corps and whether any of Alabama
and Florida’s additional collateral estoppel argu-
ments have merit. At the outset, we note that collat-
eral estoppel applies only if (1) the issue at stake is
identical to the one involved in the prior proceeding;
(2) the issue was actually litigated in the prior pro-
ceeding; (3) the determination of the issue was
critical and necessary to the earlier judgment; and
(4) the party against whom collateral estoppel is
asserted had a full and fair opportunity to litigate
the issue in the prior proceeding. Christo v. Padgett,
223 F.3d 1324, 1339 (11th Cir. 2000).

The district court found collateral estoppel, preclu-
sive effect in the D.C. Circuit’s conclusion that the
WSA applied to interim reallocations of storage. Tri–
State, 639 F.Supp.2d at 1343. We take no issue with
this application of collateral estoppel. On remand,
the Corps will determine the extent of its authority
to supply the current water supply needs of the
Atlanta area, combining its authority under the 1956
Act, the RHA, and the WSA. The Corps’ authority

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006289356&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015124615&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000489385&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1339
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000489385&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1339
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019530059&pubNum=4637&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_1343
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019530059&pubNum=4637&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_1343


79a

under the WSA (as well as the statutory limits
thereto) are applicable to the Corps’ determination of
its authority to supply current water supply needs,
whether by force of collateral estoppel or clear statu-
tory meaning or both.

The district court also found preclusive effect in the
D.C. Circuit’s holding that the reallocation of 22% of
Lake Lanier’s conservation storage is a major opera-
tional change on its face. Id. Several aspects of this
holding merit discussion. First, and foremost, the
Geren court considered only the Corps’ authority
under the WSA, not its authority under the RHA.37

Accordingly, a different issue is presented here. At
the very least, this difference means that any water
the Corps finds it is authorized to supply pursuant to
the RHA is separate from the water it is authorized
to supply pursuant to the WSA, and that this RHA-
authorized water supply would not count against the
Geren court’s 22% limit.38

It is also possible that our reading of the authority
provided by the RHA fundamentally changes the
WSA analysis, given that the RHA congressionally
authorizes the Corps to increase water supply in its

37 The settling parties—the Corps, SeFPC, and the Georgia
Parties—did not make an issue of the Corps’ authority under
the RHA because they were not in full agreement on whether
water supply was an authorized purpose of the Buford Project.
As settling parties defending a settlement, they had no incen-
tive to assert issues about which they disagreed.

38 Of course, the authority granted under the 1956 Act for
Gwinnett County also would not count against the Geren court’s
22% limit. Likewise, the parties and the courts have consistent-
ly assumed, and so do we, that the 10 mgd in compensatory
withdrawals by Buford and Gainesville do not affect the
amount of water that the Corps is authorized to supply under
the various statutory grants.
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balancing of hydropower and water supply needs,
meaning that such reallocations to water supply
arguably do not actually constitute a “change” of
operations at all, and that the issue is therefore
entirely different than the one presented to the
Geren court. In other words, it is possible that the
22% holding has no preclusive force at all. However,
because it is not clear that the Geren court’s 22%
limit will be reached in this case,39 we expressly
decline to address the collateral estoppel effect of the
Geren court’s 22% limit.40

39 There are two reasons the 22% limit may not be reached.
First, the Corps has yet to determine the extent of its authority
to allocate water to water supply under the RHA. The 22% limit
would not be reached unless the water allocated under the WSA
represented at least a 22% reallocation above whatever alloca-
tion is authorized under the RHA. Second, as discussed in the
two paragraphs immediately following this paragraph, percent
reallocation of conservation storage may not be the correct or
sole measure of operational change.

40 We do, however, expressly address the collateral estoppel
effect of Geren’s alternative holding—that even a 9% increase
in storage for water supply is a major operational change. The
district court did not find preclusive effect to this holding.
Alabama and Florida do not argue in their briefs that this
holding is entitled to collateral estoppel, and Alabama and
Florida expressly abandoned any such claim at oral argument.
Nonetheless, we consider this issue in order to provide com-
plete remand instructions to the Corps. Because the issue arose
in Geren for the first time at oral argument, the Corps and the
Georgia Parties had no opportunity to brief the issue. This
alternative, and secondary, holding therefore wholly fails the
“actually litigated” requirement for collateral estoppel. See Chi.
Truck Drivers, Helpers & Warehouse Union (Independent)
Pension Fund v. Century Motor Freight, Inc., 125 F.3d 526, 530
(7th Cir. 1997) (expressing doubt that the issue of a regula-
tion’s validity was actually litigated when it emerged only at
the reply brief stage and received little discussion in the
opinion, notwithstanding the fact that the party against whom
collateral estoppel was asserted had raised the application of
the regulation in its earlier response to summary judgment).
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Second, it is clear that the question of whether
percent reallocation of storage is the correct or sole
measure of operational change was not actually
litigated. Examination of the parties’ briefs in Geren
makes clear that the parties assumed, but did not
put at issue, the question of whether percent reallo-
cation of storage is the correct or sole measure of
operational change. Similarly, because the parties
merely assumed that percent reallocation was the
appropriate measure, the Geren court made the same
assumption in its opinion, without any discussion of
the issue. When an issue is merely assumed, it does
not meet the actual litigation requirement for collat-
eral estoppel. See Fields v. Apfel, 234 F.3d 379, 383
(8th Cir. 2000) (finding no issue preclusion with
respect to whether a particular method for calculat-
ing disability benefits applied, because its applicabil-
ity had merely been assumed by the court and both
parties in a prior case and not placed at issue). The
fact that the Geren court ruled “without thoroughly
examining” the issue further undermines the preclu-
sive effect of the ruling. A.J. Taft Coal Co. v. Con-
nors, 829 F.2d 1577, 1581 (11th Cir. 1987) (declining
to apply collateral estoppel where the issue was not
fully litigated, which resulted in the prior court
tendering a conclusion “without thoroughly examin-
ing” the issue). Moreover, in this case, the district
court did not hold that percent reallocation of storage
is, as a matter of collateral estoppel, the correct or
sole measure, and Appellees do not argue on appeal
that we are bound by collateral estoppel to hold that
percent reallocation of storage is the only appropri-
ate measure of operational change. We conclude, for
the foregoing reasons, that collateral estoppel does
not bar the Corps from determining the appropriate
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measure of operational change on the basis of its own
expertise. The Corps is free to consider on remand
whether other measures, such as impact on hydro-
power,41 should be considered instead of or in addi-

41 It may be that the percent impact on hydropower is signifi-
cantly less than the percent of storage reallocated to water
supply under a given allocation scheme. For example, the
Corps’ brief at 99–100 explained that the “de facto” realloca-
tions of storage to account for current uses causes a sys-
temwide reduction of hydropower of only 1%.

Another aspect of the evaluation of detriment to hydropower
is whether compensation to power users can be considered to
mitigate any detriment. Although the Geren court rejected the
idea that compensation to hydropower users might be relevant
under the WSA, see Geren, 514 F.3d at 1324, Alabama and
Florida do not argue that this rejection gives rise to collateral
estoppel. We consider the issue nonetheless in order to provide
complete remand instructions to the Corps. For the following
reasons, we conclude that collateral estoppel does not preclude
the Corps from considering compensation to power users as a
mitigating factor in its analysis of detriment to hydropower, if
the Corps finds it appropriate to consider compensation for this
purpose based on the exercise of its expertise. The concept of
compensating power customers presents a different issue than
the one considered in Geren because the D.C. Circuit failed to
recognize the Corps’ authority under the RHA. As we hold
today, the RHA authorizes the Corps to increase water supply
at the expense of hydropower, and it contemplates that, in
balancing the water supply and hydropower interests, the
Corps should consider the magnitude of the detriment to
hydropower. Because the Geren court failed to recognize this
authority, it treated the proposed change in storage, and flow
through, as a major operational change without considering the
magnitude of the effect on hydropower and without considering
whether financial compensation is relevant to that inquiry.
Accordingly, the Geren court did not face the same issue with
respect to the effect of compensation on the Corps’ authority as
this Court. Because the issue is different, collateral estoppel
does not apply. See Christo, 223 F.3d at 1339. The Corps on
remand may therefore make a fresh determination regarding
whether financial compensation to power customers is material
for the purpose of evaluating the magnitude of the detriment to
hydropower.
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tion to percent reallocation of storage.

Third, examination of the briefs in Geren also
shows that the parties merely assumed that conser-
vation storage was the appropriate frame of refer-
ence against which percent reallocation should be
calculated, and the court likewise made this assump-
tion. Accordingly, the actual litigation requirement is
not met and the Corps is free to consider on remand
whether some other portion of the dam’s capacity
should also be considered. For instance, it may be
that the flood control storage, which sometimes
contains excess water that could be released to
satisfy water supply needs, should be factored into
the calculation.

Alabama and Florida advance two collateral estop-
pel arguments in addition to those already covered
above. First, they argue that the Geren court decided
that, for purposes of the WSA analysis, the baseline
for storage against which major operational change
should be measured is zero. They further argue that
the decision has the effect of collateral estoppel. We
disagree. As noted above, the Geren court expressly
made no decision with respect to the Corps’ authority
to allocate storage to water supply under the RHA.42

It addressed the issue of the appropriate baseline for
the WSA analysis only in the context of rejecting the
settling parties’ argument that the interim realloca-
tion level prior to the settlement was the correct

42 Accordingly, Alabama and Florida are plainly wrong to the
extent they argue that this aspect of Geren establishes collat-
eral estoppel for purposes of finding that the RHA authorizes no
storage for water supply. Likewise, Alabama and Florida are
wrong to the extent that they argue that Geren establishes
estoppel for the proposition that grants of authority under the
RHA and WSA are not supplemental. Geren made no such
holdings.
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baseline. A wholly different issue is presented in this
appeal, in which we are required to assess the Corps’
authority under the RHA to reallocate storage or
otherwise provide water supply, and to factor this
authority into the WSA analysis. Thus, the Geren
court’s decision with respect to the baseline for
storage reallocation has no collateral estoppel effect
in this case.

Second, Appellees argue that this Court’s earlier
statement in Alabama, that water supply is not an
authorized purpose of the Buford Project, is preclu-
sive. As noted earlier in this opinion, this statement
does not give rise to collateral estoppel because it
was not actually litigated and it was mere dicta and
therefore was not critical or necessary to the judg-
ment. See supra, note 21. In conclusion, the Corps is
not bound by collateral estoppel in making the
aforementioned determinations and should make its
decisions on remand on the basis of its own reasoned
analysis.

Part VII. One-Year Time Limitation on Remand.

This controversy has lasted a very long time. Since
1990, litigation related to this controversy has taken
place in the Northern District of Alabama, the Dis-
trict Court for the District of Columbia, the Northern
District of Georgia, the Northern District of Florida,
the Middle District of Florida, the District of Colum-
bia Circuit, and now five times in the Eleventh
Circuit, and various attempts at compromise have
been initiated and abandoned. Progress towards a
determination of the Buford Dam’s future operations
is of the utmost importance to the millions of power
customers and water users that are affected by the
operations of the project. The stakes are extremely
high, and all parties are entitled to a prompt resolu-
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tion. Accordingly, the process for arriving at a con-
clusion of the bounds of the Corps’ authority should
be as swift as possible without sacrificing thorough-
ness and thoughtfulness. Given the importance of
this case, the length of time it has been bouncing
around the federal courts, and the amount of re-
sources the parties and the courts have already
expended, we believe that one year is sufficient for
the Corps to complete its analysis of its water supply
authority and release its conclusions. This panel will
retain limited jurisdiction to monitor compliance
with this time frame. At the end of this one-year
period, we expect the Corps to have arrived at a well-
reasoned, definitive, and final judgment as to its
authority under the RHA and the WSA.

Conclusion

The Corps’ did not consummate its decision-making
process in the Alabama, Apalachicola, and SeFPC
cases. Therefore, the district court lacked jurisdiction
to hear these claims. The Corps’ denial of Georgia’s
2000 water supply request did constitute final agen-
cy action, and the district court’s conclusion that it
had jurisdiction to hear the Georgia case was proper.
However, the court erred in its analysis of the Corps’
rejection of the request. The decisions of the District
Court and the Corps were based on a clear error of
law—the determination that water supply was not
an authorized purpose of the RHA. Furthermore, the
Corps failed to reach a final, determinative position
about its water supply authority before rejecting the
state’s request. Consequently, we reverse the district
court’s order granting the Corps summary judgment,
and conclude that the Corps’ decision was arbitrary
and capricious or not otherwise in accordance with
the law. All four cases are remanded to the district
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court with instructions to remand to the Corps for
reconsideration. This panel will retain limited juris-
diction to monitor the one-year time limit.

Accordingly, the judgment of the district court is
reversed, its findings of fact and conclusions of law in
all four cases are vacated, and these cases are re-
manded to the district court with instructions to
remand to the Corps for further proceedings not
inconsistent with this opinion.

REVERSED, VACATED, AND REMANDED;
LIMITED JURISDICTION RETAINED.
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APPENDIX B

United States District Court,
Middle District of Florida

In re TRI-STATE WATER RIGHTS LITIGATION.

No 3:07-md-01 (PAM/JRK) | July 17, 2009

MEMORANDUM AND ORDER

PAUL A. MAGNUSON, District Judge.

In the Rivers and Harbors Acts of 1945 and 1946
(“1945 RHA” and “1946 RHA”), Pub.L. No. 79-14, 59
Stat. 10, 10-11 (1945 RHA); Pub.L. No. 79-595, 60
Stat. 634, 640 (1946 RHA), Congress authorized the
United States Army Corps of Engineers (the “Corps”)
to begin construction of a dam and reservoir on the
Chattahoochee River north of Atlanta, Georgia.
Construction on the project finished in approximate-
ly 1960. The dam was christened the Buford Dam;
the reservoir was named Lake Sidney Lanier.

At issue in this Multi-District Litigation (“MDL”) is
the Corps’s operation of Buford Dam and Lake
Lanier. The parties to the various member cases are
the states of Alabama, Florida, and Georgia; the
Southeastern Federal Power Customers (“SeFPC”);
the cities of Apalachicola, Florida, and Atlanta,
Columbus, and Gainesville, Georgia; the Georgia
counties of Gwinnett, DeKalb, and Fulton; the Atlan-
ta Regional Commission (“ARC”); the Cobb County-
Marietta Water Authority; the Lake Lanier Associa-
tion;1 the Alabama Power Company (“APC”); the

1 The Court will refer to Atlanta, Columbus, Gainesville,
Gwinnett County, DeKalb County, Fulton County, the ARC, the
Cobb County-Marietta Water Authority, and the Lake Lanier
Association collectively as “the Georgia parties.”
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Columbus Water Works (“CWW”); the Middle Chat-
tahoochee River Users; and the Corps and several
Corps officers.2

After the cases were consolidated by the Judicial
Panel on Multidistrict Litigation, the parties agreed
that the Court should consider the claims in two
phases. Because some of the claims were similar or
identical to claims pending before the United States
Court of Appeals for the District of Columbia Circuit,
the Court scheduled the proceedings on those claims
second, awaiting that court’s resolution of the claims.
Thus, the first scheduling orders in the MDL case
contemplated that the Court would first entertain
environmental claims, such as claims that the
Corps’s operations in the Apalachicola-
Chattahoochee-Flint (“ACF”) river basin violate the
Endangered Species Act (“ESA”), 16 U.S.C. § 1531 et
seq., and other environmental laws and regulations.
Left for phase two were the overarching claims of the
Corps’s authority (or lack thereof) for its operations
in the basin in general, such as claims that the Corps
is violating the Water Supply Act and the Flood
Control Act.

The D.C. Circuit ruled on claims similar to the so-
called “overarching” claims in 2008. Thereafter, the
“overarching” claims became ripe for this Court’s
resolution, and the Court therefore ordered that the
phases be “flipped” so that the parties would present
the statutory authorization and related issues first.

2 The Court will refer to the Corps and the Corps’s officers
collectively as the “Federal Defendants.” The United States
Fish and Wildlife Service (“USFWS”) and a USFWS official also
are defendants in one of the member cases (3:07-250), but the
claims against USFWS are not at issue in this phase of the
litigation.
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(Aug. 11, 2008, Order.) The issues for resolution in
the new Phase One include: (1) whether the Corps’s
operations in the ACF basin, including the execution
of water-supply contracts and installation of water
intake structures in Lake Lanier, the alleged prefer-
ence of water supply over other purposes, and the
denial of Georgia’s water-supply request violate the
Administrative Procedures Act (“APA”), 5 U.S.C. §
701 et seq., the National Environmental Policy Act
(“NEPA”), 42 U.S.C. § 4321 et seq.; the Flood Control
Act (“FCA”), 33 U.S.C. § 708 et seq.; the Water Sup-
ply Act (“WSA”), 43 U.S.C. § 390 et seq.; the Coastal
Zone Management Act (“CZMA”), 16 U.S.C. § 1451 et
seq.; and other congressional enactments; and (2)
whether the water control plans and manuals, reser-
voir regulation manuals, action zones, recreation
impact levels, and the Upper Chattahoochee Man-
agement Plan/River Management System violate
federal law.

The fundamental question in the case is whether,
by taking or failing to take the actions complained of
in the various lawsuits, the Corps violated § 301 of
the WSA, which provides:

Modifications of a reservoir project heretofore au-
thorized, surveyed, planned, or constructed to in-
clude storage [for water supply] which would seri-
ously affect the purposes for which the project was
authorized, surveyed, planned, or constructed, or
which would involve major structural or operation-
al changes shall be made only upon the approval of
Congress* * *.

43 U.S.C. § 390b(d). In general, Florida, Alabama,
APC, and the SeFPC contend that the Corps was
obligated to seek Congressional approval for actions
the Corps has taken with respect to water supply in
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Lake Lanier, because those actions allegedly affect
the purposes for which the Buford Dam project was
authorized or constitute major structural or opera-
tional changes. The Georgia parties and the Corps
argue that Congressional approval is not required
because the project’s purposes include water supply
and because, in any event, the Corps’s operations
have not amounted to a major structural or opera-
tional change in the project. To resolve these differ-
ences, the Court must examine the history of the
Buford Dam and Lake Lanier.

BACKGROUND

A. Legislative History

1. Authorization

Although the 1945 and 1946 RHAs officially au-
thorized the construction of Buford Dam, the Corps
had been examining the feasibility of such a project
for many years prior to 1945. Indeed, as early as
1925,3 Congress asked the Corps to work with the
Federal Power Commission (the predecessor to the
Federal Energy Regulatory Commission) to examine
the development of hydroelectric facilities on water-
ways nationwide, including in the ACF basin. River
& Harbor Act of 1925, Pub.L. No. 68-585, ch. 467, 43
Stat. 1186, 1186, 1194 (March 3, 1925). In 1938, in
response to a House resolution regarding the ACF
basin, a Corps district engineer, Colonel R. Park,
prepared a report to Congress outlining in great
detail the geography and history of the basin and

3 Congressional inquiries into the uses for the Apalachicola and
Chattahoochee Rivers began even earlier than 1925, but most
of these inquiries sought only to examine the rivers’ usefulness
for navigation. See George W. Sherk, Buford Dam and Lake
Lanier: Statutory Perspectives and Limitations 11-34 (2000)
[hereinafter “Sherk, Buford Dam ”].
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making recommendations for potential improve-
ments in the basin. See H.R. Doc. No. 76-342, at 9-87
(1939) [hereinafter “Park Report”] (ACF000126-65).4

It was in the Park Report that the project as eventu-
ally completed began to take shape.

The Park Report discussed a multitude of options
for the development of rivers in the ACF basin and
detailed eleven sites that could support a dam project
to benefit hydroelectric power plants and navigation
on the rivers. One of the eleven sites was the “Ro-
swell” site “located on the Chattahoochee River 16
miles north of Atlanta, Ga., and about 2.5 miles
upstream from the highway bridge at Roswell.” Park
Report ¶ 196, at 66 (ACF000155). The Roswell site is
approximately where Buford Dam was eventually
located.

The Park Report detailed both the costs and bene-
fits of each of the eleven sites. Colonel Park consid-
ered the following “direct benefits” for all of the
proposed sites:

(a) Savings to the public in transportation charges.

(b) Value of hydroelectric power developed.

(c) Value as a facility for national defense.

(d) Increased commercial value of riparian lands.

(e) Recreational value.

(d) Value as a source of industrial and municipal
water supply.

4 The voluminous administrative record in this matter is
divided into the original record and the supplemental record.
The Corps has consecutively stamped each portion of the
record, with the original record bearing the prefix “ACF” and
the supplemental record having the prefix “SUPPAR.” When
possible, the Court will endeavor to cite not only to the docu-
ment itself, but to its place in the administrative record.
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Id. ¶ 243, at 77 (ACF000160). The Park Report
assigned an approximate dollar value to each “direct
benefit.” For example, in Colonel Park’s estimation,
the value of hydroelectric power if all eleven projects
had been built would have been worth $6.5 million
annually. Id. ¶ 247, at 78 (ACF000161). Similarly,
Colonel Park assigned a value of $25,000 to national
defense, and $50,000 as a two-reservoir system’s
recreational value. Id. ¶¶ 250-51, 259, at 79, 80
(ACF000161-62). For the proposed projects’ value as
a water-supply source, however, Colonel Park as-
signed no monetary value, noting that “[t]here is
apparently no immediate necessity for increased
water supply in this area though the prospect of a
future demand is not improbable.” Id. ¶ 260, at 80
(ACF000162). Water supply was the only potential
benefit assigned no monetary value in the Park
Report. Id. ¶ 261, at 81 (ACF000162).

After the Park Report was submitted to Congress,
the Corps continued to evaluate the ACF basin for
potential improvements. A so-called “interim” plan
was submitted to the Chief of Engineers in December
1942, but was never submitted to Congress. See
Sherk, Buford Dam, at 45 & n. 190 (noting that the
interim report itself is not available, likely because it
was withdrawn before being submitted to Congress).
The interim report recommended two potential dam
sites, including the Lanier site, “ ‘principally in the
interest of hydropower.’ ” Id. at 45 (quoting Memo-
randum from P.A. Feringa, Colonel, Corps of Eng’rs,
to Chief of Eng’rs (Oct. 28, 1943)). The Chief of
Engineers sent the report back to the district engi-
neer, asking him to revise the report to include an
analysis of the benefits to navigation and flood
control. Id.
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The 1945 RHA stated specifically that the ACF
project was authorized “in accordance with the
plans” in the Park Report. 1945 RHA, ch. 19, 59 Stat.
at 12, 17. Because the Park Report had not estab-
lished where in the ACF basin the dam or dams
would be built, the Corps continued to study the
matter. The first result of this study was the report
of Brigadier General James B. Newman, Jr., submit-
ted to Congress in 1947. H.R. Doc. No. 80-300, at 10-
40 (1947) [hereinafter “Newman Report”]
(ACF000644-74).

General Newman noted that “[t]he principal value
of the Chattahoochee River is as a source of power.”
Id. ¶ 7, at 13 (ACF000647). He described the Park
Report as evaluating the rivers in the ACF basin “in
the combined interest of navigation and power.” Id. ¶
47, at 22 (ACF000656). The majority of the Newman
Report consists of detailed evaluations of the hydro-
power and navigation benefits of the alternatives
discussed in the Park Report. General Newman
concluded that the locks and dams proposed by the
Park Report for the southern portion of the Chatta-
hoochee, below Columbus, Georgia, would not be
economically efficient unless a “considerable flow
regulation were provided by a large storage-power
reservoir upstream.” Id. ¶ 67, at 27 (ACF000661).
That reservoir would become Lake Lanier.

General Newman also noted other “incidental”
benefits of a reservoir at the Lanier site.5 He dis-
cussed Atlanta’s urging that a reservoir north of
Atlanta be constructed before other elements of the
ACF basin project, “in order to meet a threatened

5 The Newman Report also refers to the Lanier site as the
Buford site. See, e.g., Newman Report ¶ 69, at 27 (ACF000661).
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shortage of water, during low-flow periods, for mu-
nicipal and industrial purposes.” Id. ¶ 68, at 27
(ACF000661). Specifically, “[i]f the regulating stor-
age reservoir * * * could be located above Atlanta, it
would greatly increase the minimum flow in the
river at Atlanta, thereby producing considerable
incidental benefits by reinforcing and safeguarding
the water supply of the metropolitan area.” Id.
General Newman therefore concluded that the
Lanier site should be developed as outlined in the
Park Report and in his own report. He determined
that the construction of a dam at the Lanier site,
along with the proposed developments at Junction
and Upper Columbia, would “create an effective and
economical system for the production of power, in
addition to providing * * * for navigation* * *. The
system would also contribute to the reduction of
floods and flood damages in the Chattahoochee River
valley, and would ensure an adequate water supply
for the rapidly growing Atlanta metropolitan area.”
Id. ¶ 73, at 28-29 (ACF000662-63). The Newman
Report recognized that releases from the proposed
dam for downstream water supply might have to be
increased as the Atlanta area developed, although
the Newman Report emphasized that such an in-
crease “would not materially reduce the power re-
turns from the plant.” Id. ¶ 80, at 34 (ACF000688).

As with the Park Report, the Newman Report es-
timated the dollar value of the various annual bene-
fits from the construction of a dam and reservoir at
the Lanier site. The Newman Report, however, listed
only three valuable benefits: power, navigation, and
flood control. Id. ¶ 98, at 38 (ACF000672). The
Newman Report also allocated the estimated costs of
building the Buford project, a total of more than $17
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million. Of this, $16 million was allocated to power,
none to navigation, and the remainder to flood
control. Id. ¶ 97, at 38 tbl. 9 (ACF000672). The
Southeastern Power Administration (“SEPA”), from
which the SeFPC purchases the power generated by
the Buford Dam, ultimately paid approximately $30
million toward the total construction cost of $47
million for the dam. SeFPC Am. Compl. ¶ 32; see also
U.S. Army Corps of Eng’rs, Survey Report on Apala-
chicola, Chattahoochee and Flint Rivers, Alabama,
Florida and Georgia ¶ 49, at 15 (1973) (total cost of
Buford Dam was $47,059,711) (ACF003968). The
1946 RHA adopted the Newman Report’s recommen-
dation that the project be limited to three dams,
including the Buford dam. U.S. Army Corps of
Eng’rs, Definite Project Report on Buford Dam:
Chattahoochee River, Georgia ¶ 7, at 4 (1949) [here-
inafter “Definite Project Report ”] (ACF001449).

2. Planning

The initial authorization in the 1945 and 1946
RHAs did not end Congress’s involvement in the
Buford Dam project. The project required money, and
that money had to be appropriated by Congress each
year. Thus, once the project entered initial planning
stages and during the construction of the project,
Congress held yearly hearings on the progress of the
project and on the Corps’s use of funds. For fiscal
year 1948, Congress considered the Corps’s request
for funding for the planning of the project. Georgia
Representative James C. Davis asked the Appropria-
tions Committee to recognize the “critical necessity”
of the project, which he described as a “multi-purpose
dam * * * for the purpose of generating power, flood
control, and water supply for the city of Atlanta, as
well as a regulated flow of water of the Chattahoo-
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chee River* * *.” War Dep’t Civil Functions Appro-
priation Bill 1948: Hearing on H.R. 4002 Before the
Subcomm. of the S. Comm. on Appropriations, 80th
Cong. 697 (1947) (statement of Rep. James C. Davis,
Georgia). In addition, Atlanta’s Mayor William B.
Hartsfield testified that the undependable nature of
the flow in the Chattahoochee had likely already
caused severe economic losses in the Atlanta area.
Id. at 700 (statement of William B. Hartsfield,
Mayor, Atlanta, Georgia). He asked that the Buford
project be given priority over other dams proposed
for the Chattahoochee. Id.

The following year, the House Subcommittee on
Appropriations submitted a report about the funding
the Corps had requested for that fiscal year, includ-
ing funding for the Buford Dam project. See H.R.Rep.
No. 80-1420, at 5-8 (1948). The report recommended
reducing the Corps’s request for plans for the Buford
project by $67,000. According to the report:

While the Buford Dam may be an important part of
the comprehensive river system plan for the Apala-
chicola, Chattahoochee, and Flint Rivers its con-
struction will provide a source of water for the city
of Atlanta that witnesses from that part of the
country indicate is greatly needed. The city of At-
lanta is not, however, providing any contribution
toward the construction of this dam and inasmuch
as it stands to benefit to a great extent it appears
that some substantial contribution should be made
toward the ultimate cost of the dam, and in future
planning it is suggested that this feature be given
careful consideration and an opportunity be afford-
ed the city of Atlanta to make a contribution com-
parable to the benefits to be received.

Id. at 8.
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In January 1948, the House Subcommittee on Ap-
propriations heard testimony from several members
of Georgia’s Congressional delegation about the
various projects in the ACF basin. Representative
Stephen Pace led the delegation and described the
ACF projects as having three purposes: navigation,
power, and flood control. Civil Functions, Dep’t of the
Army Appropriation Bill for 1949: Hearing on H.R.
5524 Before the Subcomm. of the H. Comm. on Ap-
propriations, 80th Cong. 723 (1948) (statement of
Rep. Stephen Pace, Georgia). Representative Pace
also testified that the project had “two additional
purposes”: to “serve as a reservoir for the entire
system in the event of dry spells and floods,” which
would “assure[ ] the navigability of the entire pro-
ject”; and “to meet the very critical shortage of water
in the city of Atlanta.” Id. He also emphasized the
area’s “crying need for an abundance of hydroelectric
power.” Id. at 724.

Many of the witnesses testified about the naviga-
tion and transportation benefits of the projects
proposed for the ACF basin. Among them was J.W.
Woodruff, for whom the ACF’s southernmost dam,
the Jim Woodruff Dam, is named. He envisioned the
navigation made possible by the projects in the ACF
basin as an economic engine that would drive indus-
trial and commercial development in the region,
allowing goods to be shipped from the area around
the world. Id. at 750-51 (statement of J.W. Woodruff,
Atlanta, Georgia).

Other participants addressed their testimony spe-
cifically to the proposed Buford project. Representa-
tive John S. Wood of Georgia spoke about the need
for flood control in an area that could receive more
than eight inches of rain in a 24-hour period. Id. at



98a

777 (statement of Rep. John S. Wood, Georgia). Both
Mayor Hartsfield and Representative Davis again
testified about the multi-purpose nature of the
project, pointing out its benefits for power, naviga-
tion, flow regulation, and pollution control, and as a
source of water supply for Atlanta. Id. at 778 (state-
ment of Rep. James C. Davis, Georgia), 782 (state-
ment of William B. Hartsfield, Mayor, Atlanta,
Georgia). In his statement to the Senate Subcommit-
tee on Appropriations, however, Mayor Hartsfield de-
emphasized Atlanta’s need for water supply from the
Chattahoochee. He characterized Atlanta’s need for
the water as “necessary” but stressed that Atlanta
should not “be put in the category with such cities as
are in arid places in the West or flat plain cities
where there is one sole source of water * * *.“ Civil
Functions, Dep’t of the Army Appropriation Bill 1949:
Hearing Before the Subcomm. of the S. Comm. on
Appropriations, 80th Cong. 644 (statement of Wil-
liam B. Hartsfield, Mayor, Atlanta, Georgia). Mayor
Hartsfield stated:

We need flood control; we need the increased pow-
er; we need badly some sort of water recreation in
that section. We need, of course, the promotion of
navigation* * *.

We need the promotion of regular flow not only for
Atlanta’s water supply, but to enable others, as I
said, to use the river, industries to use it, which
they are not now able to do.

Id. at 646.

As part of the record at the hearing, the Corps filed
a report describing the Buford project:

The Buford Reservoir will provide flood protection
to the valley below it; provide a large block of pow-
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er to an area where there is a power shortage; pro-
vide an increased flow which is essential to provi-
sion of a 9-foot depth for navigation in the Apala-
chicola River; assure an adequate water supply for
municipal and industrial purposes in the Atlanta
metropolitan area; and provide recreational facili-
ties for the area surrounding the reservoir.

Id. at 648 (report of P.A. Feringa, Colonel, Corps of
Eng’rs).

At the end of February 1948, apparently in re-
sponse to the questions raised about Atlanta’s will-
ingness to pay for part of the Buford project, Repre-
sentative Davis wrote to Mayor Hartsfield. In this
letter, Representative Davis stated that the Sub-
committee’s desire to have Atlanta fund some of the
construction cost of the dam was not unprecedented,
noting that the city of Dallas had recently contribut-
ed more than $2 million to a reservoir project in
Texas. Letter from Rep. James C. Davis, Ga., to
William B. Hartsfield, Mayor, Atlanta, Ga. (Feb. 27,
1948) (SUPPAR000420). Mayor Hartsfield responded
negatively to the suggestion that Atlanta should bear
some of the costs of the Buford Dam:

Frankly, in our zeal I think we have just laid too
much emphasis on the Chattahoochee as a water
supply* * *.

* * *.

In our case the benefit so far as water supply is
only incidental and in case of a prolonged drought.
The City of Atlanta has many sources of potential
water supply in north Georgia. Certainly a city
which is only one hundred miles below one of the
greatest rainfall areas in the nation will never find
itself in the position of a city like Los Angeles* * *.
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* * *.

[I]n view of other possible sources of Atlanta’s fu-
ture water we should not be asked to contribute to
a dam which the Army Engineers have said is vi-
tally necessary for navigation and flood control on
the balance of the river.

Letter from William B. Hartsfield, Mayor, Atlanta,
Ga., to Rep. James C. Davis, Ga. (Mar. 1, 1948)
(SUPPAR001063). Atlanta did not contribute to the
construction costs of the Buford Dam.

In preparation for the start of construction, the
Corps prepared the Definite Project Report.
(ACF001436). This report described the project’s
“principle purposes” as: “to provide flood control; to
generate hydroelectric power; to increase the flow for
open-river navigation in the Apalachicola River
below Jim Woodruff dam; and to assure a sufficient
and increased water supply for Atlanta.” Id. ¶ 115, at
41 (ACF001486). The Definite Project Report ad-
dressed only one specific water-supply issue: the city
of Gainesville’s water-pumping station, located on
the Chattahoochee. Id. ¶ 95, at 29 (ACF001474). The
report noted that the entire station would require
relocation, as it would be inundated on completion of
the dam. Id. ¶ 96, at 29 (ACF001474). On June 22,
1953, the Corps and Gainesville executed a contract
whereby the Corps paid Gainesville $300,000 for the
land to be taken by the reservoir and Gainesville was
given the right to withdraw eight million gallons per
day from the reservoir. Contract between U.S. Army
Corps of Eng’rs & City of Gainesville, Ga. (June 22,
1953) (ACF014457-63).6

6 The City of Buford executed a similar contract because its
waterworks facilities were also inundated by the waters of Lake
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In its discussion of reservoir regulation, the Defi-
nite Project Report noted that the power plant would
operate as a “peaking plant to provide maximum
possible power during the hours of greatest demand.”
Definite Project Report ¶ 120, at 42 (ACF001487). At
off-peak times the plant would operate only a smaller
generator, “to provide flow to meet municipal and
industrial requirements at Atlanta.” Id. When water
levels in the reservoir fell below a certain level,
however, “only prime power [would] be generated.”
Id.

The Definite Project Report estimated the total cost
of the Buford project at $35.6 million. See id. ¶ 104,
at 32-37 tbl. 1 (ACF001477-82). The “primary bene-
fits” of the project were “flood control and production
of hydroelectric power.” Id. ¶ 123, at 44
(ACF001489). The report calculated the flood-control
benefit as worth $163,000 annually. Id. Power bene-
fits were valued at $1.7 million on site, with the
potential for up to $3.2 million in power benefits if all
downstream plants were modified as proposed. Id. ¶
123, at 45 tbl. 3 (ACF001490). The report calculated
the potential annual benefit to transportation at
almost $1.4 million. Id. ¶ 124, at 45 (ACF001490).
The benefit to recreation was calculated at $196,000
annually. Id. ¶ 125, at 46 (ACF001491). The Definite
Project Report noted that a “real benefit will also
result from assurance of sufficient water for munici-
pal and industrial requirements at Atlanta” but it
did not make any estimate of the value of that bene-
fit. Id. ¶ 124, at 46 (ACF001490).

Lanier. See Contract between U.S. Army Corps of Eng’rs & City
of Buford, Ga. (Dec. 19, 1955) (ACF014450-56) (allowing Buford
to withdraw two million gallons per day from the reservoir).
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The question of Atlanta’s contribution to the costs
of the Buford project surfaced again in the hearings
on the 1952 Army Appropriation Bill, H.R. 4386.
Corps officer Colonel Potter testified that “[t]he
purpose of the project is flood control, water supply
for the city of Atlanta, which is growing by leaps and
bounds, and the production of power.” Civil Func-
tions, Dep’t of the Army Appropriations for 1952:
Hearings Before the Subcomm. of the H. Comm. on
Appropriations, 82d Cong. 118 (1951) (statement of
Col. Potter, Corps officer) (SUPPAR026654). A
member of the Subcommittee asked Colonel Potter if
Atlanta was “cooperating in this project in any way.”
Id. at 120 (question of Rep. Davis) (SUPPAR026656).
Colonel Potter responded:

No, sir; because this is not a problem of furnishing
water directly or furnishing storage for that pur-
pose; it is the regulation of the river that gives
[Atlanta] a constant supply over the up-and-down
supply now existing during the year* * *. With this
dam letting out a constant supply of water every
day their water-supply problem is reduced im-
mensely* * *.

Id. (statement of Col. Potter, Corps officer). Other
committee members questioned Colonel Potter
further on Atlanta’s need for, and contribution to, the
project:

Mr. Ford: Where you have a project such as this
particular project and water supply is part of the
justification for a community, does not the commu-
nity make any contribution to the project?

Col. Potter: Yes, sir, normally, but not in this case*
* *.

This dam furnishes Atlanta with water due to the
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fact that it regulates the discharge of floods. When
a flood comes, it comes down in a certain set peri-
od-say a week. We store that week’s terrific runoff
of water and then let it out gradually* * *. Hence
we discharge that flood, we will say, for 3 months.

Then, in the production of electricity, we can dis-
charge somewhere in the neighborhood of 4,000 to
5,000 second-feet constantly. That [water] will al-
ways be flowing by Atlanta; so that now they won’t
have the river partially dry or full of mud in the
summer, but they will have a more or less constant
flow of the river past their door and will always be
able to pull water out of it.

It did not cost the Federal Government 1 cent to
supply that service, because it was an adjunct to
the power supply and flood control. Had we put in
some storage purely for water supply, which they
would tell us to release at certain intervals, we
would then charge them for it, and they would
have to pay for the difference of that construction
cost.

Id. at 121-122 (exchange between Rep. Gerald Ford,
Michigan, and Col. Potter, Corps officer)
(SUPPAR026657-58).

In a prescient question, Representative Ford then
asked, “Is it not conceivable in the future, though,
when this particular project is completed, that the
city of Atlanta will make demands on the Corps
because of the needs of the community, when at the
same time it will be for the best interests of the over-
all picture * * * to retain water in the reservoir?” Id.
at 122 (SUPPAR026658). Colonel Potter’s response is
illuminating: “The first thing we do is to decide, after
a study, whether or not the water supply is more
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valuable to use for the production of electricity. If it
is, then we would have to come back, I believe, to
Congress to alter the authorization of that project,
were it a major diversion of the water.” Id. He noted
that the Corps “take[s] a very dim view of changing a
project to the subsequent needs without Congress
having a hand in it.” Id.

3. Construction

In 1952, at the beginning of construction of the
dam, Georgia’s Representative Davis and the Corps’s
General Chorpening appeared at a hearing of the
House Subcommittee on Appropriations to ask
Congress for $8.5 million for the Buford project.
Representative Davis described the project as provid-
ing flood control, power, and navigation benefits.
Civil Functions, Dep’t of the Army Appropriations for
1953: Hearings on H.R. 7268 Before the Subcomm. of
the H. Comm. on Appropriations, 82d Cong. 1196-97
(1952) (statement of Rep. Davis, Georgia)
(SUPPAR026679-80). Neither Representative Davis
nor General Chorpening mentioned any water-
supply benefits from the project.

The next year, two Corps officers testified before
the Senate Subcommittee on Appropriations in
support of the Corps’s request for another $8.5
million in funding for the Buford project. Colonel
Paules described the project as “a combination flood
control-power project which will assist navigation
downstream by the regulation of the river flows.”
Civil Functions, Dep’t of the Army Appropriations,
1954: Hearings on H.R. 5376 Before the Subcomm. of
the S. Comm. on Appropriations, 83d Cong. 480
(1953) (statement of Col. Paules, Corps officer)
(SUPPAR026685). Colonel Paules and General
Chorpening also testified before the House Subcom-
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mittee on Appropriations regarding the requested
funding for the Buford project. Colonel Paules dis-
cussed the anticipated completion dates for the
project, including when the power plant was ex-
pected to be operational. He noted, “[t]he project has
a total capacity of some 2 million acre-feet for flood
control and power, and incidentally would supply
additional water downstream for the benefit of the
municipalities along the river* * *.” Civil Functions,
Dep’t of the Army Appropriations for 1954: Hearings
on H.R. 5376 Before the Subcomm. of the H. Comm.
on Appropriations, 83d Cong. 503 (1953) (statement
of Col. Paules, Corps officer) (SUPPAR026688).
Representative Davis asked whether Atlanta was
contributing to the cost of the project. The Corps
officers responded, “While the city of Atlanta is not
contributing to this, they get benefits from it, inci-
dentally, as the result of the controlled release of
floodwaters, and as the water is released through the
powerplant.” Id. General Chorpening explained:

[T]here would be no legal way to collect payment
from the city of Atlanta, since, as was just stated,
there is no additional cost being included for the
construction of this project to provide the more
uniform flow of water which will pass the city of
Atlanta. In other words, the building of the project,
with its power production and flood control and
navigation benefits will not make available any
more water than is now going past Atlanta. It is
only going to make it flow by at a more uniform
rate.

Id. (statement of Gen. Chorpening, Corps officer).

The Corps requested an additional $5.8 million for
the Buford project in fiscal year 1955. Civil Func-
tions, Dep’t of the Army Appropriations, 1955: Hear-
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ings on H.R. 8367 Before the Subcomm. of the S.
Comm. on Appropriations, 83d Cong. 324 (1954)
(statement of Col. Whipple, Corps officer)
(SUPPAR026698). Colonel Whipple told the Sub-
committee that “[t]he project provides a considerable
amount of flood control, but its main purpose is the
output of power to the area.” Id. He also testified
that the project’s “additional benefits” would include
“increas[ing] the flow of water downstream which
improves the water supply at Atlanta, and the pro-
ject is unusually well situated for recreational use.”
Id. at 325 (SUPPAR026699). Again, the committee
members asked about whether Atlanta would con-
tribute toward the cost of the project. Colonel Whip-
ple responded, “We understand not, sir* * *. There
are no additional costs for [Atlanta’s water supply].
It is purely an incidental benefit on account of the
power releases which does not require any storage to
be devoted to that purpose.” Id.

In the next several years, Georgia’s Representative
Davis appeared in similar hearings before the House
and Senate Subcommittees on Appropriations. He
testified consistently that the purposes of the Buford
project were flood control, navigation, and hydroelec-
tric power, mentioning water supply only occasional-
ly. See, e.g., Public Works Appropriations for 1956:
Hearings on H.R. 6766 Before the Subcomm. of the S.
Comm. on Appropriations, 84th Cong. 307-09 (1955)
(statement of Rep. James Davis, Georgia)
(SUPPAR026713-15) (stating that the Buford project
is a “multi-purpose” project that will provide flood
protection, “will augment the low water flow of the
river” to support navigation and to assist in the
generation of power downstream, will generate “810
million kilowatt-hours of electrical energy annually
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and the additional water supply for the growing
metropolis of Atlanta”); Public Works Appropriations
for 1957: Hearings Before the Subcomm. of the H.
Comm. on Appropriations, 84th Cong. 355-57 (1956)
(statement of Rep. James Davis, Georgia)
(SUPPAR026720-22) (discussing flood control, navi-
gation, and power benefits but not mentioning water
supply benefits).

During construction of the dam, Gwinnett County
asked the Corps for permission to withdraw water
from the reservoir for water supply. F.G. Turner,
Ass’t Chief, Eng’g Div., Report on Withdrawal of
Domestic Water Supply from Buford Reservoir ¶ 1, at
1 (1955) (SUPPAR005459). The Corps responded:

that the primary authorized purposes of the Buford
project were flood control, power and low-flow regu-
lation for navigation and other purposes, and that
diversion of flows from the reservoir would, in some
degree, adversely affect one or more of these pur-
poses. [The Gwinnett County representatives] were
informed that additional legislation would be nec-
essary* * *.

Id. ¶ 2, at 1 (SUPPAR005459). The Corps noted that
the project “will provide storage for flood control,
hydro-electric power and increased flow for water
supply at Atlanta, Georgia, and for navigation in the
Apalachicola River.” Id. ¶ 5, at 2 (SUPPAR005460).
The report examined the “Provision for water supply
in the Atlanta Area,” discussing Atlanta’s concern
that the Corps maintain minimum flows in the river
to meet Atlanta’s water requirements. Id. ¶¶ 7-8, at
3 (SUPPAR005461). It also noted that Gwinnett
County requested initial withdrawals of four million
gallons per day from the reservoir and ultimate
withdrawals of ten million gallons per day. Id. ¶ 9, at
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3 (SUPPAR005461). The report predicted that “[t]he
granting of permission to Gwinnett County to with-
draw water for domestic water supply as requested
will no doubt establish a precedence [sic] for possible
like requests from other communities within the
area* * *.” Id. The report commented that Gaines-
ville, Georgia, had been granted permission to with-
draw a maximum of eight million gallons per day
from the reservoir. Id. ¶ 9, at 4 (SUPPAR005462). As
noted above, Gainesville had a water intake struc-
ture on the Chattahoochee River that was inundated
by Lake Lanier, and thus had a pre-existing right to
withdraw water.

In 1956, Congress granted the Corps permission to
contract with Gwinnett County for the use of up to
11,200 acre-feet of storage in Lake Lanier annually,
for a period not to exceed fifty years. Act of 1956,
Pub.L. No. 84-841, 70 Stat. 725 (1956) (amending
1946 RHA). There is no evidence in the record that
the Corps and Gwinnett County ever entered into
the contract contemplated by this statute. Although
the Corps and Gwinnett County did execute a water-
supply contract in the 1970s, neither the original
contract nor any supplement or extension thereto
invoked the authority of the 1956 statute but rather
relied on the more general authority of the WSA. See,
e.g., Supplemental Agreement No. 1 to Contract No.
DACW01-9-73-624 Between the U.S. & Gwinnett
County, Ga. for Withdrawal of Water from Lake
Sidney Lanier, at 1 (Apr. 29, 1974) (ACF004022)
(providing that, on expiration of the contract, Gwin-
nett County “shall have the right to acquire from the
Government, under the provisions of the Water
Supply Act of 1958, Public Law No. 85-500, the right
to utilize storage space in the project * * *”). Moreo-
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ver, the Corps’s first agreements with Gwinnett
County were, by their terms, “interim” contracts
pending the completion of a study of the Atlanta
area’s water-supply needs. Contract Between the
U.S. & Gwinnett County, Ga. for Withdrawal of
Water from Lake Sidney Lanier, at 2 (July 2, 1973)
(ACF004025); see also infra section C.1. As the
Georgia parties admit, all of the Corps’s contracts
with Gwinnett County have expired. (Ga.’s Mot. for
Summ. J. Factual App. ¶¶ 7.23, 7.33.)

In 1958, as the Buford Dam neared completion, the
Corps promulgated the Apalachicola River Basin
Reservoir Regulation Manual. U.S. Army Corps of
Eng’rs, Apalachicola River Basin Reservoir Regula-
tion Manual (1958) [hereinafter “1958 Manual”].
(ACF001640.) The 1958 Manual is a detailed descrip-
tion of the geography and hydrography of the ACF
basin, including all federal projects undertaken in
the basin. It describes Buford Dam as “a multiple-
purpose project with major uses of flood control, flow
regulation for navigation, and power.” 1958 Manual
¶ 85, at 27 (ACF001677). The 1958 Manual does not
specifically describe the operation of the Buford
project; rather, the regulation manual for the Buford
project, which was completed in October 1959, is
appended to the 1958 Manual as Appendix B.7 Id.
app. B (ACF001776); see also id. app. B ¶ 43, at B-21
(ACF001804) (listing October 1959 completion date).
The Corps has never updated the 1958 Manual or
the Buford Reservoir Regulation Manual (“Buford
Manual”), and thus these manuals are the current
regulation manuals for the ACF basin and Buford

7 Appendix A to the 1958 Manual is the regulation manual for
the Jim Woodruff Reservoir on the Apalachicola River.
(ACF001722.).
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dam.

The Buford Manual lists the elevation for the top of
the flood-control pool as 1085 feet above sea level. Id.
app. B, at B-1 (ACF001784). The elevation of the top
of the power pool is 1070 feet, and the bottom of the
power pool is 1035. Id. The reservoir’s flood-control
storage (elevation 1085 to 1070) is 637,000 acre-feet.
Id. Power storage is listed as 1,049,400 acre-feet. Id.
The manual also noted that the reservoir reached
full power pool on May 25, 1959, and that the Presi-
dent had signed a bill naming the reservoir Lake
Sidney Lanier on March 29, 1956. Id. app. B ¶¶ 8-9,
at B-5 (ACF001788).

The Buford Manual describes the project:

Buford is a multiple-purpose project with principal
purposes of flood-control, navigation and power. It
reduces flood stages in the Chattahoochee River as
far downstream as West Point, Georgia, 150 miles
below the dam; provides an increased flow for nav-
igation in the Apalachicola River below Jim Wood-
ruff Dam during low-flow seasons; and produces
hydroelectric energy, operating as a peaking power
plant. The increased flow in dry seasons also pro-
vides for an increased water supply for municipal
and industrial uses in the metropolitan area of
Atlanta, and permits increased production of hy-
droelectric energy at downstream plants.

Id. app. B ¶ 12, at B-6 (ACF001789). The Buford
Manual also details the regulation of the project:

Normally, the Buford project will be operated as a
peaking plant for the production of hydroelectric
power with minimum releases during the daily and
weekend off-peak period which will be sufficient,
with local inflows added, to supply the Atlanta area
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with not less than 600 cfs. During low-water peri-
ods such regulation will provide increased flow
downstream for navigation, water supply, pollution
abatement, and other purposes* * *. [T]he primary
purpose of the project is flood control, and a storage
of 637,000 acre-feet between elevations 1,070 and
1,085 has been reserved exclusively for the deten-
tion storage of flood waters.

Id. app. B ¶ 29, at B-13 (ACF001796). The Corps
contracted with the SEPA to provide 142,000 kilo-
watts of “dependable” power capacity from the pro-
ject. Id. app. B ¶ 31, at B-13 (ACF001796). The Corps
gave SEPA minimum declarations of energy the dam
would produce each month. Id. app. B ¶ 31, sec. 2. 1,
at B-15 (ACF001798). The Corps also noted its
commitment to keep the flow at Atlanta at a mini-
mum of 600 cfs. Id. app. B ¶ 33, at B-18 to 19
(ACF001801-02).

Enacted in 1958, the Water Supply Act (“WSA”),
Pub.L. 85-500, tit. III, 72 Stat. 319, changed the way
the Corps funded dam-building projects. Specifically,
the WSA required the Corps to allocate the costs of
each project to the benefits of the project so that, for
example, if a project benefitted primarily hydroelec-
tric power, the power interests would pay a propor-
tionate share of the cost of that project. See WSA §
301(b), 72 Stat. at 319. The Buford project was well
into construction by the time the WSA’s cost alloca-
tion requirements took effect, but the Corps endeav-
ored to comply with those requirements by issuing
cost allocation studies for the projects in the ACF
basin in 1959. Mobile Dist., U.S. Army Corps of
Eng’rs, Cost Allocation Studies, Apalachicola, Chat-
tahoochee and Flint Rivers Projects, Basis of All
Allocations of Costs for Buford and Jim Woodruff
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Projects Adopted by the Chief of Engineers 21 (1959)
(ACF002103) (noting that according to an agreement
between the Department of Interior, Department of
the Army, and the Federal Power Commission, “costs
of a multiple-purpose project shall be allocated
among the purposes served in such a manner that
each purpose will share equitably in the savings
resulting from combining the purposes in a multiple-
purpose development”).

This study report introduced the projects in the
ACF basin: “The primary benefits provided by the
ACF project are flood control, navigation and hydroe-
lectric power. The incidental benefits are low-water
regulation for water supply and pollution abatement
at Atlanta, Georgia and public use with facilities for
recreation* * *.” Id. at 2 (ACF002086); see also id. at
5 (ACF002089) (stating that the project “will be
operated for the primary purposes of flood control,
power, and navigation”). Although the report analyz-
es in detail the cost of the three benefits of flood
control, power, and navigation, it does not attribute
any costs to the “incidental” benefits of water supply,
pollution abatement, or recreation. Id. at 20
(ACF002102).

The report gives the total “first” cost of the Buford
project as $43,601,500. Id. at 23 (ACF002105). The
portion of this total allocated to navigation was
$1,518,200; to flood control, $3,402,600; and to
power, $38,680,100. Id. No portion of the project’s
costs was allocated to water supply.

Appendix A of the report is the cost allocation study
specifically for the Buford project. It states that
“[t]he primary purposes of the Buford project are
flood control and the generation of hydroelectric
power. Incidental uses attributable to the operation
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of the project for power include flow regulation for
navigation in the Apalachicola River and water
supply and pollution abatement in the Atlanta area.”
Id. app. A, at A-1 (ACF002108). The report notes
that full-scale power operation began at Buford in
July 1958. Id. app. A, at A-2 (ACF002109).

Table Four of the Appendix shows the “average
annual benefits” of the Buford project. The annual
benefit to navigation is listed as $75,900, to flood
control is $193,000, and total power benefits (includ-
ing benefits at site and downstream) are $2,476,200.
Id. app. A tbl. 4 (ACF002127). There are no benefits
calculated for any other purpose.

4. Water Supply

The various Corps reports and Congressional tes-
timony discussed above show the original role of the
Buford project in supplying water to Atlanta. At the
time Buford Dam was authorized, planned, and
constructed, the Corps did not anticipate any water-
supply withdrawals from the reservoir itself, with
the exception of the water withdrawn by the cities of
Gainesville and Buford. Nor did the Corps or any
other entity set aside any portion of Lake Lanier’s
storage for water supply. Rather, the water-supply
benefit discussed throughout the legislative history
was the regulation of the river’s flow. A more regular
flow was seen as providing Atlanta both with a
reliable flow in the Chattahoochee from which to
withdraw water, and more certainty diluting the
wastewater Atlanta discharged into the river.
Throughout the 1940s and 1950s, when water supply
is mentioned in connection with the Buford project,
that water supply is in the form of Atlanta’s with-
drawals from the river itself, far below the proposed
dam.
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In the decades after the Buford Dam was built,
however, the Corps’s and the Georgia parties’ defini-
tion of water supply in the Buford project changed
considerably. The origin of this change is difficult to
pinpoint. However, at some point after the dam was
completed, both the Corps and the municipal entities
in the Atlanta area began to envision the water
supply benefit as a storage-and-withdrawal benefit.
In other words, water supply came to mean not flow
regulation in the river but water withdrawals from
the lake.

B. Operation of Buford Project

1. 1970s

Once construction on the Buford project was com-
plete, the record reflects very little activity until the
early 1970s. In 1974, in accordance with NEPA, the
Corps prepared a final environmental impact state-
ment (“EIS”) “for continued operation and mainte-
nance of the existing Buford Dam and Lake Sidney
Lanier.” Mobile Dist., U.S. Army Corps of Eng’rs,
Final Environmental Impact Statement, Buford Dam
and Lake Sidney Lanier, Georgia (Flood Control,
Navigation and Power), Statement of Findings
(1974) [hereinafter “Final EIS ”] (ACF004338). The
preliminary statement in the EIS reported that the
“[a]uthorized project purposes provide peaking
hydroelectric power, flood control, and low flow
augmentation.” Id. The preliminary statement added
that “[a]dditional benefits derived from operation of
the project are recreation and water supply.” Id. The
summary states:

The project provides an average annual benefit of
$638,400 in flood control. The hydroelectric facili-
ties have a capacity of 86,000 kw and are operated
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to meet peak demands for electricity in the service
area. Low-flow augmentation provides water for
navigation, industrial and municipal uses down-
stream. The reservoir provides a source of water
supply for public water users. Over 15 million visi-
tors utilized the recreational facilities of the lake in
1972. The benefit-to-cost ratio is 3.6 to 1.

Id. at i (ACF004339). The EIS’s description of the
project notes that the “principal purposes” of the
project are flood control, navigation, and power. Id.
at 1 (ACF004342). The description explains the
project’s effect on the principal purposes, adding that
the “increased flow in dry seasons also provides for
an increased water supply for municipal and indus-
trial uses in the metropolitan area of Atlanta, and
permits increased production of hydroelectric energy
at down-stream plants.” Id. The EIS recognizes that
“recreation was not a primary purpose for which the
project was authorized,” but that recreation had
become a significant part of the use of the reservoir,
with Lake Lanier the most used Corps lake in the
United States. Id. at 12 (ACF004353).

The total storage of the reservoir is 2,554,000 acre-
feet, with 637,000 acre-feet of flood-control storage
and 1,049,400 acre-feet of power storage. Id. at 4
(ACF004344). The EIS does not list any storage for
water supply, but does note that Gwinnett County,
Gainesville, and Buford “obtain water directly from
the reservoir.” Id. at 14 (ACF04355). In addition,
“[t]he Atlanta metropolitan area increased its water
use from the river 37% (from 117 mgd to 160 mgd)8

between 1960 and 1968.” Id. The EIS also discusses
the changes in population in the area around the

8 Million gallons per day is often abbreviated “mgd” or “MGD.”



116a

lake, stating that “[t]he number of residences within
2 ¼ miles of the lake * * * doubled from the time of
completion of the project in 1956 through 1969.” Id.
at 15 (ACF004356). Such increases in population are
not without consequences, of course: “Wastes [sic]
treatment plants in the Atlanta metropolitan area
have failed to keep pace with the expanding popula-
tion, and the increased low flows with a 650 cfs
minimum flow at Atlanta have provided some relief
in improving stream water quality below Atlanta.”
Id. at 17 (ACF004358). The EIS also notes that
“[i]ncreased low flows have created a more dependa-
ble water supply for the Atlanta metropolitan area,
thus helping to insure an adequate source of water
for the expanding population. Storage in Lake Lanier
has increased the dependability of a source of water
for Gainesville, Gwinnett County, and Buford, Geor-
gia.” Id.

Both the EIS and the comments thereto reference a
study of Atlanta’s water quality and water supply
underway at the time the EIS was prepared. See,
e.g., id. at 26-27 (comments of the Environmental
Protection Agency) (ACF004367-68). This study,
referred to in the EIS as the “Atlanta Urban Study”
or the “Atlanta Water Resources Study,” was a joint
project of the Corps, the state of Georgia, and the
ARC. Id. at 30 (ACF004371). Because the study was
not completed in time for the EIS, the EIS stated
that a new EIS should be written when the study
was finished. Id. This study was not completed until
the early 1980s, and is discussed below as the Metro
Atlanta Area Water Resources Management Study
(“MAAWRMS”). No new EIS has been completed
since 1974.

Also in 1974, the Corps prepared a “Report on Con-
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solidation of Existing Program Documents.” Boyce J.
Christiansen, Consultant, U.S. Army Corps of
Eng’rs, Report on Consolidation of Existing Program
Documents, Lake Sidney Lanier (Buford Dam) Geor-
gia (1974) (ACF004096). This report specifically
addresses water supply in three different sections. In
the first section on “Facilities,” the report states:

Two cities, Gainesville and Buford, obtain water
directly from the reservoir. These cities relocated
their water works facilities with new or an addition
to these facilities. No storage space is allocated to
either Gainesville or Buford in these water supply
contracts. The Gainesville and Buford contracts
provides [sic] for the maximum withdrawal of
8,000,000 and 2,000,000 gallons of water respec-
tively from the reservoir in any 24 hour period.
Gwinnett County on [sic] June 1971 initiated a
request which would permit withdrawal direct
from the reservoir of 40,000,000 gallons per day by
1990. In a contract dated July 2, 1973 no storage
space is allocated to the county for water supply,
but the user will have the privilege of withdrawing
water not to exceed that rate until such time as the
Government studies of the areas [sic] water supply
needs is [sic] completed. Withdrawal is not ex-
pected to be initiated for two or three years. Lake
Lanier with its large water storage maintains a
minimum flow of 650 cfs on the Chattahoochee
River at Atlanta. The City of Atlanta and De Kalb
County water systems draw their entire water
supply from the Chattahoochee.

Id. at 32 (ACF004149).

In the section on “Trends,” the report noted that
neither Gainesville nor Buford pays anything for the
water each withdraws from the reservoir, but that
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“in the event the city desires to exceed th[e] [contrac-
tual] limitation an agreement will be necessary to
provide payment for additional quantities with-
drawn.” Id. at 54 tbl. 15 (ACF004180). The section
also discussed Gwinnett County’s request for water
supply withdrawals, stating that the requested
withdrawal “would require a study of municipal and
industrial water needs and a possible redistribution
of project costs to include water supply as a project
cost therefore a temporary contract on an interim
basis was entered into.” Id. at 54-55 tbl. 16
(ACF004180-81).

Finally, the report noted in the “Benefits” section
that no revenues had yet been collected from Gwin-
nett County for the water-supply withdrawals. Id. at
63 (ACF004197).

In 1979, scientists at Georgia State University
issued a report to the Corps on the environmental
impacts of four of the alternatives being considered
by the MAAWRMS mentioned above. Ga. State Univ.
Team Project No. 834, Preliminary Environmental
Impact Assessment of Water Supply Alternatives for
the Atlanta Metropolitan Area (1979) (ACF006918).
The alternatives under consideration were raising
the water elevation of Lake Lanier, phasing out
power generation at Buford Dam, constructing a
second dam below Lake Lanier to further regulate
the flows in the Chattahoochee River for the benefit
of Atlanta’s water supply and waste treatment, and
dredging the Morgan Falls reservoir. Id. at 33
(ACF006955). The report described Buford dam as a
“multipurpose project, built 1) to control floods, 2) to
improve water quality by means of flow augmenta-
tion, 3) to insure sufficient riverflow in the Chatta-
hoochee River before Columbus, Georgia, and 4) to
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produce hydroelectric power.” Id. at 21 (ACF006943).
The report did not mention Lake Lanier as an inde-
pendent source of water supply, nor did it discuss the
environmental impact of large-scale water-supply
withdrawals from Lake Lanier. See, e.g., id. at 37
(“In addition, no attention has been given to the
effects of additional water intakes, increases in
allowable supplies taken through existing intakes,
etc. Such factors will affect the flow in the river and
should be analyzed.”) (ACF006959).

2. Drought Operations

Although flood control was a primary concern of
both the Corps and Congress before and during
construction of the Buford project, a drought in 1980
and 1981 caused the Corps to re-evaluate its opera-
tion of the project. The Corps formulated a “Drought
Contingency Plan” to examine the operation of the
ACF projects during the drought and “to explore
alternative operational procedures during future
periods of extreme drought.” U.S. Army Corps of
Eng’rs, Drought Contingency Plan, Apalachicola,
Chattahoochee, and Flint Rivers, Florida and Geor-
gia ¶ 2, at 1 (1982) (ACF008205). The Drought
Contingency Plan was required because, during the
1981 drought, “not all project functions were met* *
*. Functions that were not fully provided were navi-
gation and contractual hydropower requirements.”
Id. ¶ 18, at 6 (ACF008210). The Plan did not com-
ment on the fact that navigation and hydropower
were two of the Congressionally mandated project
purposes.

The Drought Contingency Plan described an
agreement between Georgia Power and the Corps to
provide minimum releases from Buford Dam of 1750
cfs at the request of Georgia Power each year be-
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tween June 15 and September 15, to aid both water
supply and water quality. Id. ¶ 14(b), at 5
(ACF008209). The previous release requirements for
the dam were 600 cfs, 1958 Manual app. B ¶ 33, at
B-18 to -19 (ACF001801-02), although in the mid-
1970s the Corps had agreed to increase the minimum
releases to 650 cfs. Final EIS at 17 (ACF004358). In
addition, the Drought Contingency Plan described
water supply as a “principal function” of the ACF
basin projects, stating that water supply “must
always have a high priority in drought operations.”
Id. ¶ 26, at 12 (ACF008216).

Municipal and industrial water supplies which are
derived from the Chattahoochee River can probably
be adequately supplied during a drought. * * *.
Even if Lake Lanier were drawn to elevation 1035
for other purposes there is still sufficient stored
water which could be released through the low
level sluice to meet the water supply requirements.

No difficulty is contemplated in meeting water
supply volume requirements in a drought that is no
worse than those which have occurred in the past.
There may be, however, difficulty with particular
pumping installations. For example, within Lake
Lanier there are several withdrawal facilities
which could not get water if the pool were drawn to
unusually low levels. River pumping stations could
face the same problem. For this reason conserva-
tion of water should be promoted by local govern-
ment.

Id. At the time the plan was drafted, communities
surrounding Lake Lanier withdrew approximately
fifty-five million gallons per day from the lake.
Memorandum from Acting Commander, S. Atl. Div.
(Apr. 23, 1982) (ACF008230).
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In what appears to be an earlier version of the
plan, called the “Drought Contingency Report,” the
Corps stated that the “project purposes specified in
the authorizing document included flood control,
hydropower, and streamflow regulation for naviga-
tion.” U.S. Army Corps of Eng’rs, Drought Contin-
gency Report, Apalachicola, Chattahoochee, and Flint
Rivers, Florida and Georgia ¶ 3, at 1 (ACF008241).
Under the heading “Project Purposes” the Drought
Contingency Report provided: “Project costs for the
Buford project have been allocated between the three
legislatively authorized purposes. Prior to May 1979,
recreation, water supply and water quality have
always been considered to be functions of the Buford
project and were accommodated as much as possi-
ble.” Id. ¶ 4, at 1-2 (ACF008241-42). The Drought
Contingency Report noted that in a recent public
notice the Corps had recommended that “recreation,
water supply, and water quality control be acknowl-
edged as full project purposes of the Lake Lanier
project* * *.” Id. ¶ 5, at 2 (internal quotation and
citation omitted) (ACF008242). The public notice also
provided that “[a]ny significant change (in operation)
would require reconsideration of cost-sharing re-
quirements for the total project.” Id. (internal quota-
tion and citation omitted). According to the draft
Drought Contingency Report, “[i]n other words, any
‘significant’ change favoring recreation, water supply
or water quality over the three legislatively author-
ized purposes would require Congressional approv-
al.” Id.

3. MAAWRMS

As discussed briefly above, in the early 1970s the
United States Senate directed the Corps and other
entities to engage in a study of Atlanta’s water
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resources. This study lasted from 1972 to 1981 and
was published in September 1981 as the Metropoli-
tan Atlanta Area Water Resources Management
Study, or MAAWRMS. U.S. Army Corps of Eng’rs,
Metropolitan Atlanta Area Water Resources Man-
agement Study: Final Report and Final Environmen-
tal Impact Statement (rev. ed. Sept.1981) [hereinaf-
ter “MAAWRMS”] (SUPPAR001951). The final
version of the MAAWRMS evaluated three “long-
range water supply alternatives.” Id. at I-16
(SUPPAR001978). The alternatives were: (1) con-
struction of a reregulation dam below Buford Dam,
(2) reallocation of storage at Lake Lanier, or (3)
dredging the reservoir at Morgan Falls and reallocat-
ing Lake Lanier storage. Id.

The MAAWRMS noted that the Chattahoochee and
Lake Lanier supply more than 90 percent of the total
water supply for the metropolitan Atlanta area. Id.
at II-16 (SUPPAR001996). Lake Lanier “provides
storage for flood control, power, navigation, recrea-
tion, industrial and domestic water supplies, and
low-flow augmentation.” Id. at II-37
(SUPPAR002017). However, the project costs, total-
ing more than $55 million, were allocated to only
four project purposes or uses: hydropower, naviga-
tion, flood control, and recreation. Id. at II-39 tbl. II-
6 (SUPPAR002019). Of these four purposes/uses,
hydropower had borne the lion’s share of the costs,
paying more than $44 million.9

9 The MAAWRMS characterized recreation as an “authorized
project purpose under general legislation, the 1944 Flood
Control Act and the Federal Water Project Recreation Act of
1965.” MAAWRMS at II-40 (SUPPAR002020). Because of the
Court’s resolution of the water-supply issue, it is not necessary
to reach the issue of whether recreation is indeed an authorized
project purpose.
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The MAAWRMS recognized that changes in the
operation of the Buford project would require Con-
gressional approval. For instance, the study noted
that one of the proposed alternatives was construc-
tion of a new reregulation dam below Buford Dam.
Id. at II-48 (SUPPAR002028). If this construction
was undertaken by local governments and not by the
Corps, it would be the only alternative that would
not require Congressional approval. See id. (“[I]t was
considered that a reregulation dam constructed by
local governments would be the most probable alter-
native to the other long-range alternatives which
would require Congressional authorization for
changes in operation of the Buford project.”).

The MAAWRMS also contained a list of the exist-
ing water-supply contracts for withdrawals from
Lake Lanier. Id. at II-51 tbl. II-8 (SUPPA002031).
Despite the fact that only Gainesville and Buford
had received Congressional authority to withdraw
water from Lake Lanier, both Gwinnett County and
the city of Cumming had also contracted with the
Corps for these withdrawals. Id. The total withdraw-
als from the lake for water supply were given as 52.5
million gallons per day, with Gwinnett County
receiving the majority of these withdrawals at 40
million gallons per day. Id. Although in this litiga-
tion the Corps characterizes Gwinnett County’s and
Cumming’s water-supply contracts as “interim,” the
MAAWRMS states that “[o]nly the method and rate
of payment are of an interim nature.” Id. at II-51.

In 1975, to meet an immediate increased need for
water supply, the state of Georgia asked the
MAAWRMS group to develop an interim water-
supply plan that would allow the state to approve
additional withdrawals from the river and provide a
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flow of 750 cfs at all times. Id. at II-60. The Corps
agreed to a plan that allowed additional water re-
leases from Buford Dam. Id. That plan required the
hydropower interests to schedule peak releases from
the dam on weekends. Id. at II-62 (SUPPAR002042).
The power company agreed to this schedule only
until 1983. Id.

The interim MAAWRMS, released in 1978, also
recommended the imposition of a short-term water-
supply plan in the event the MAAWRMS was not
completed by 1983. Id. at II-69 (SUPPAR002049).
This short-term plan “include[d] raising the normal
pool at Lake Lanier by [one] foot and increasing off-
peak releases from Buford Dam.” Id. According to the
MAAWRMS, the short-term plan “would necessitate
reallocation or joint use of storage at the Lake Lanier
project* * *.” Id. at II-71 (SUPPAR002051). This plan
provided for an average annual withdrawal of 33
million gallons per day directly from Lake Lanier,
and the maintenance of a 750 cfs flow at Atlanta. Id.
at II-72 (SUPPAR002052). The MAAWRMS recog-
nized that the change in operations would have a
negative effect on hydropower generation at Buford
Dam, but calculated that hydropower would lose only
one percent in benefits, and that raising the pool
elevation one foot “would have a mitigating effect on
this loss.” Id. at II-74 (SUPPAR002054). The short-
term plan was included as a recommendation of the
Corps when the interim MAAWRMS was submitted
in 1978. Id. at II-78 (SUPPAR2058).

The final MAAWRMS stated that the “primary
purpose of all long-range alternatives was to enhance
water supply benefits through increased water
supply availability from the Chattahoochee River.”
Id. at II-83 (SUPPAR002063). Thus, “[a]lthough
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consideration was given to the impacts of each alter-
native on other water related uses of the lake and
river,” any harm to those other uses was considered
“incidental to formulation of each alternative for
water supply.” Id. The MAAWRMS acknowledged,
however, that “[a]ny proposed change in the opera-
tion of Buford Dam which would significantly impact
on authorized project purposes would require Con-
gressional approval.” Id. at III-2 (SUPPAR002074).

The MAAWRMS considered in detail three alterna-
tives. The first alternative was the construction of a
4100 acre-foot reregulation reservoir and dam on the
Chattahoochee six miles below Buford Dam. The
second was a reallocation of storage at Lake Lanier.
The third was a combination of dredging the Morgan
Falls reservoir (to increase storage at that reservoir)
combined with a reallocation of storage at Lake
Lanier. Id. at IV-3 (SUPPAR002105). In evaluating
these alternatives, the MAAWRMS considered as a
“base” condition average annual water-supply with-
drawals of 14.6 million gallons per day from Lake
Lanier, with projected average annual withdrawals
from the lake of 53 million gallons per day by 2010.
Id. at IV-7 tbl. IV-2 (SUPPAR002109).10 The study
also pointed out “how the increasing withdrawals
from Lake Lanier result in a decrease in the depend-
able peak energy from Buford Dam.” Id. at IV-7 to -8
tbl. IV-3 (SUPPAR002109-10). According to the
MAAWRMS, such decreases were acceptable because
the Corps report on which Congress based its initial

10 Although the analysis was “based on the assumption that
[water-supply] withdrawals are part of a base condition,” the
MAAWRMS also assumed that “a separate contract would be
entered into for such demands.” Id. app. C, at C-58
(SUPPAR002643).
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authorization of the project contemplated some
increase in releases from the dam to support water
supply. Id. at IV-9 (SUPPAR002111). The Corps
report from 1947 stated that these increased releases
“would not materially reduce the power returns”
from the dam, and opined that the benefits of an
assured water supply “ ‘would outweigh any slight
decrease in system power value.’ ” Id. (quoting New-
man Report ¶ 80, at 34 (ACF000668).). Although
withdrawals of 53 million gallons per day would
result in average annual power loss of $583,700 (in
1980 dollars), the MAAWRMS nevertheless consid-
ered 53 million gallons per day as the “base” with-
drawal and “an integral part of each alternative.” Id.
at IV-17 (SUPPAR002119).

The first alternative the MAAWRMS suggested
was the construction of a reregulation dam 6.3 miles
below Buford Dam. Id. at IV-24 (SUPPAR002126).
This reregulation dam would store outflows from
Buford Dam until those outflows were needed for
water supply. Id. at IV-31 (SUPPAR002133). The
total cost of this alternative was estimated at ap-
proximately $17.5 million. Id. at IV-44 tbl. IV-10
(SUPPAR002146). However, this alternative miti-
gated somewhat the lost power benefits assumed by
the “base” scenario of increasing water-supply with-
drawals from Lake Lanier. The power benefits
gained in this alternative were estimated at $1.2
million annually. Id. at IV-50 tbl. IV-14
(SUPPAR002152). The MAAWRMS estimated that
the increase in net benefits (for water supply, recrea-
tion, and power) under the first alternative would be
$1.2 million annually, for a benefit-cost ratio of 1.75.
Id. This alternative had the greatest annual net
benefits of any of the final three alternative plans.



127a

Id. at IV-64 to 65 (SUPPAR002166-67). It also re-
ceived the most support, from both federal and state
agencies. Id. at VI-1 (SUPPAR002238). Should the
federal government build the reregulation dam, the
Corps would be required to seek Congressional
authorization for the project. Id. at IV-81
(SUPPAR002183).

The second alternative called for reallocating stor-
age at Lake Lanier from power to water supply. Id.
at IV-86 (SUPPA002188); see also id. at IV-97
(SUPPAR002199) (describing alternative as involv-
ing “reallocating storage in Lake Lanier from power
to water supply”). According to the MAAWRMS,
water-supply storage in Lake Lanier amounted to
10,512 acre-feet in 1980, with 14.6 million gallons
per day withdrawn from the lake. Id. at IV-87 tbl.
IV-19 (SUPPAR002189). Under the second alterna-
tive, such storage would increase to 141,685 acre-feet
by 2010, with 53 million gallons withdrawn. Id.
Power generation would decrease from more than
123 million kilowatt-hours in 1980 to 97.7 million
kilowatt-hours in 2010. Id. “Losses in power benefits
* * * would occur primarily due to the need for
scheduling additional weekend releases from Buford
Dam for water supply.” Id. at IV-92
(SUPPAR002194). The MAAWRMS estimated the
total net annual benefit of the second alternative as
$475,100, with a benefit-cost ratio of 1.42. Id. Final-
ly, the MAAWRMS acknowledged that “Congres-
sional authorization would be required for realloca-
tion of storage to water supply.” Id. at IV-97
(SUPPAR002199).

The final alternative was to dredge the down-
stream Morgan Falls Reservoir and also reallocate
storage at Lake Lanier for water supply. Id. at IV-99
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(SUPPAR002201). The loss of power benefits under
this alternative was not as great as under the second
alternative, from 124.5 million kilowatt-hours in
1980 to 112 million kilowatt hours in 2010. Id. at IV-
100 tbl. IV-23 (SUPPAR002202). The annual net loss
in power benefits would be $284,600. Id. at IV-112
(SUPPAR002214). The Lake Lanier storage reallo-
cated to water supply would rise from zero acre-feet
in 1980 to 48,550 acre-feet in 2010.11 Id. at IV-100
tbl. IV-23 (SUPPAR002202). The dredging of the
Morgan Falls Reservoir would result in increasing
that reservoir’s storage capacity to 3200 acre-feet,
with maintenance dredging required to maintain
that capacity. Id. at IV-100 (SUPPAR002202). The
MAAWRMS calculated the net annual benefit of the
third alternative as either $875,000 if the dredged
material could be sold, or $312,000 if that material
could not be sold. Id. at IV-114. The benefit-cost ratio
varied from 2.13 to 1.23. Id. As with the second
alternative, “Congressional authorization would be
required for reallocation of storage to water supply.”
Id. at IV-119 (SUPPAR002221).

As discussed above, the MAAWRMS assumed a
baseline for all alternatives of phased-in realloca-
tions of storage at Lake Lanier from power to water
supply. This phased-in reallocation, however, can
skew the benefit-cost analysis. See id. at V-4
(SUPPAR002228) (“Non-phasing also reflects a more
equal comparison of the costs of the three plans* *
*.”). When the MAAWRMS analyzed the three alter-

11 The MAAWRMS does not explain why the second alternative
plan assumes that approximately 10,000 acre-feet at Lake
Lanier were allocated to water-supply storage in 1980, but the
third alternative assumes that Lake Lanier had no storage
allocated to water supply in 1980.
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natives, assuming that all reallocations would occur
at present to meet the future water-supply needs, the
costs of the second and third alternatives rose and
the net benefits decreased significantly. Id. at V-4 to
-5 tbl. V-3 (SUPPAR002228-29). Thus, if the Corps
did not have the authority to reallocate storage even
in the limited way envisioned by the “baseline” of the
MAAWRMS, the alternatives the study recommend-
ed were in general no longer cost-effective.

Ultimately, the MAAWRMS recommended the
adoption of the first alternative. Id. at VI-4
(SUPPAR002241). According to the Corps, the first
alternative was best suited “to provide a long-range
water supply, improvement in water quality and the
net positive contribution to the goal of National
Economic Development.” Id. at EIS-1
(SUPPAR002256). The final recommendation of the
MAAWRMS included a recommendation to Congress
that “[r]ecreation, water supply, and water quality
control should be acknowledged as full project pur-
poses of the Lake Lanier project along with power,
flood control, and navigation, and * * * all of these
purposes [should] be fully considered in future
decisions affecting the use or operation of the pro-
ject.” Id. ¶ 15, at IX-4 (SUPPAR002327).

4. Reregulation Dam to Reallocation of Storage

Congress considered the Corps’s recommendation
with respect to the reregulation dam in 1982. Pro-
posed Water Resources Dev. Projects of the U.S. Army
Corps of Eng’rs: Hearings Before the Subcomm. on
Water Resources of the H. Comm. on Public Works
and Transp., 97th Cong. 713 (1982). At least one
member of the Subcommittee expressed an unwill-
ingness for the federal government to fund a project
primarily for local water supply. See id. at 718
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(statement of Rep. Edgar, Pennsylvania)
(SUPPAR001443) (“Can you tell me when the corps
got involved in providing local water supplies?”); id.
at 719 (SUPPAR001443) (asking why the people of
Atlanta did not construct the proposed dam “rather
than the Federal Government coming in and provid-
ing the construction costs”); id. at 720
(SUPPAR001444) (“I am just wondering whether or
not we are providing a subsidy to Atlanta at the
Federal expense * * *.”). Unlike during the construc-
tion of Buford Dam, however, Atlanta expressed its
intention to share in the costs of the reregulation
dam. Id. at 2459 (SUPPAR001451) (Letter from
Andrew Young, Mayor, Atlanta, Ga., to Harry West,
Exec. Dir., ARC (July 14, 1982)).

Not all testimony supported the proposed project,
however. Nancy Wylie of the Georgia Conservancy
testified against the reregulation dam, noting that
some local governments in the area did not support
that alternative and that even the Atlanta City
Council had not strongly supported the project. Id. at
2508 (SUPPAR001476) (testimony of Nancy Wylie,
Georgia Conservancy). Ms. Wylie also pointed out
that neither Atlanta nor Georgia had made any
binding financial commitments to fund the project.
Id. Other participants in the MAAWRMS character-
ized the reregulation dam option as the preferred
option of the Corps and one that essentially had been
foisted on the other study participants. Id. at 2499-
2500 (SUPPAR001471-72) (testimony of David
Dingle, Chairman, MAAWRMS Citizen’s Task
Force). Mr. Dingle supported the reallocation-of-
storage alternative, noting that such reallocation
would require including water supply as an author-
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ized project purpose. Id. at 2502 (SUPPAR001473).12

The Chair of the Subcommittee offered his
thoughts on the project, asking that Georgia and
Atlanta give the Subcommittee a firmer commitment
to the proposed reregulation dam. Id. at 2520
(SUPPAR001482) (statement of Rep. Robert Roe). He
also predicted what has come to pass:

[W]ater resources and the need for water quality
and water supply in this Nation is extraordinary.

Power is vital to the Nation, but water is absolutely
essential, so that you are facing enormous competi-
tion for resources available * * *. [O]ne of the trag-
edies of our time is that it takes so long to get any-
thing achieved * * *.

I think it would be a shame to allow this to get
away from [Georgia] and 5 or 7 years from today *
* * that you would not have the natural resources
to be able to provide the economic resources re-
quired for the project.

Id.

In November 1984, the President’s Office of Man-
agement and Budget (“OMB”) declined to support the
proposed project. “The plan * * * appears to be a
desirable project that would go a long way toward
meeting water supply demand in the Atlanta area.
However, * * * non-federal development of the same
reregulating dam [is] the most likely alternative to a
Federal project for water supply.” Letter from Fred-
erick N. Khedouri, Assoc. Dir., OMB, to Robert K.

12 Others also recognized that water supply was “not specifically
authorized as a purpose” of the Buford project. Id. at 3251
(SUPPAR001491) (Letter from W.T. Bush, co-chairman,
Gwinnett County Water & Sewerage Auth. to Sen. Sam Nunn,
Ga. (Aug. 21, 1980)).
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Dawson, Assistant Sec’y of the Army-Civil Works
(Nov. 7, 1984) (SUPPAR036642). The letter empha-
sized the Administration’s policy of encouraging
“non-Federal development of water resources * * *.”
Id. In January 1985 the Corps wrote to Congress,
stating that it concurred with the OMB’s opinion on
the proposed reregulation dam project. Letter from
Robert K. Dawson, Assistant Sec’y of the Army-Civil
Works, to Sen. Robert T. Stafford, Chairman, S.
Comm. on Env’t and Pub. Works, at 2 (Jan. 8, 1985)
(ACF010341).

Despite the lack of support from the Administra-
tion and the Corps, Congress authorized the con-
struction of the reregulation dam in the Water
Resources Development Act of 1986 (“1986 WRDA”),
Pub.L. No. 99-662, tit. VI, § 601(a)(1), 100 Stat. 4137,
4140-41. The 1986 WRDA required that the project
meet certain criteria, including a general design
memorandum and supplemental environmental
impact statement prepared and “jointly approved” by
the Corps and Georgia. Id. It also provided that the
dam could be constructed by Georgia or other local
interests “at local cost.” Id. 100 Stat. at 4141. Con-
gress did not appropriate any money to fund any
construction costs for the reregulation dam.13

Shortly thereafter, the Corps determined that real-

13 In the design memorandum Congress required when it
authorized the reregulation dam, the Corps determined that
the most economical alternative was no longer a reregulation
dam, but was instead reallocation of storage at Lake Lanier.
Memorandum from Ralph V. Locurcio, Colonel, U.S. Army
Corps of Eng’rs, to Commander, S. Atl. Div. (Oct. 13, 1988)
(SUPPAR035867). This memorandum recommended that the
Corps prepare “a Post-Authorization Change Report recom-
mending reallocation of storage in Lake Lanier * * * for submit-
tal to Congress for authorization.” Id. ¶ 3.

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IE27B49E4BF-9C4B8AA598A-8966F70A5F0)&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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location of storage at Lake Lanier was a more feasi-
ble alternative than the construction of a reregula-
tion dam. A March 25, 1988, report prepared by the
Corps’s South Atlantic Division and entitled “Addi-
tional Information Lake Lanier Reregulation Dam,”
stated that if the costs of acquiring the land that
would be inundated by the dam rose, the reallocation
alternative would become the most economic alterna-
tive. U.S. Army Corps of Eng’rs, Additional Infor-
mation, Lake Lanier Reregulation Dam 2 (1988)
(SUPPAR016865). The report warned that “[t]he
storage to be reallocated under [the second
MAAWRMS alternative] is beyond the approval
authority of the Chief of Engineers.” Id. The Corps
told ARC the same thing:

The Chief of Engineers has the discretionary au-
thority to approve reallocation of storage if the
amount does not exceed 50,000 acre-feet, or 15
percent of total usable storage, whichever is lower,
and if the reallocation would not have a significant
impact on authorized project purposes. Plan B [the
second MAAWRMS alternative] would require the
reallocation of 202,000 acre-feet of storage to meet
the year 2010 peak demand of 103 mgd from the
lake and 510 mgd from the river. The reallocation
of 202,000 acre-feet is much greater than the crite-
ria of 50,000 acre-feet. Therefore, the required real-
location is not within the discretionary authority of
the Chief of Engineers to approve. It can only be
approved by the ASA(CW) [Assistant Secretary of
the Army-Civil Works] if impacts are determined to
be insignificant. We believe the power losses are
significant and expect that Congressional approval
would be required for the reallocation.

Letter from C.E. Edgar III, Major General, U.S.



134a

Army Corps of Eng’rs, to Harry West, Exec. Dir.,
ARC, at 5 (Apr. 15, 1988) (SUPPAR017113). The
Corps estimated that the cost of the storage realloca-
tion would be more than $42 million. Id. at 6
(SUPPAR017114).

The Corps also provided a memorandum with a
“chronology” of the Lake Lanier Reregulation Dam
noting, among other events, a story in the May 31,
1988, edition of the Gwinnett Daily News that the
Corps was considering supporting the reallocation
alternative rather than the reregulation dam alter-
native. Memorandum, Lake Lanier Reregulation
Dam Chronology, to Joseph A. Goode 2 (Aug. 16,
1988) (SUPPAR016869). Several weeks later, the
Corps informed Georgia that it would recommend
“that the water supply needs be provided through
reallocation of storage in Lake Sidney Lanier.” Letter
from R.M. Bunker, Major General, U.S. Army Corps
of Eng’rs, to J. Leonard Ledbetter, Comm’r, Ga. Dep’t
of Natural Res. (Sept. 1, 1988) (SUPPAR016870).
The Corps acknowledged the switch in an internal
memorandum, characterizing the decision to promote
storage reallocation as “a political decision.” Memo-
randum from James Couey, Chief of Eng’rs, to Dis-
trict Eng’r, U.S. Army Corps of Eng’rs, 1 (Sept. 6,
1988) (SUPPAR017083). This memorandum stated
that the “next step” would be “for the Corps to pre-
pare a storage reallocation report to submit through
channels to the Secretary of the Army and Con-
gress.” Id.

While the Corps prepared a Post-Authorization
Change Report, Georgia prepared legislation to
submit to Congress authorizing the reallocation of
storage in Lake Lanier. On September 23, 1988,
Georgia Governor Joe Frank Harris sent proposed



135a

reauthorization legislation to Georgia Senator Sam
Nunn. Letter from Joe Frank Harris, Governor, Ga.,
to Senator Sam Nunn, Ga. (Sept. 23, 1988)
(SUPPAR014842). The proposed legislation provided
that the Buford project be “modified to provide that
the Secretary is authorized to reallocate permanently
from hydropower storage to water supply storage up
to an additional 300,000 acre-feet for municipal
water systems in the State of Georgia, at a total one-
time cost not to exceed $29,000,000.” Id. at 2
(SUPPAR014843).

The Corps issued its “Draft Post-Authorization
Change Notification Report For The Reallocation of
Storage From Hydropower To Water Supply at Lake
Lanier, Georgia” (“PAC Report”) in October 1989.
Mobile Dist., U.S. Army Corps of Eng’rs, PAC Report
(1989) (ACF041152). The PAC Report’s purpose was
to recommend that Congress rescind its approval of a
reregulation dam and instead approve a reallocation
of storage in Lake Lanier to water supply. Id. at 1
(ACF041165). The PAC Report endeavored

to fully evaluate the future water supply demands
for the Atlanta region to the year 2010, the storage
needed from Lake Lanier to satisfy these projected
demands, and to identify the associated impacts to
all the project purposes, both upstream and down-
stream of Buford Dam, of reallocating storage from
hydropower to water supply.

Id. at 6 (ACF041170).

According to the PAC Report, Lake Lanier has a
total storage capacity of 2,554,000 acre-feet. Id. at 12
(ACF041176). However, 867,600 acre-feet of that
amount is considered “inactive” storage, 637,000
acre-feet is allocated to flood control, and 1,049,400
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acre-feet is allocated to conservation storage. Id. The
Report calculated that water supply demands in
2010 would require a reallocation of 207,000 acre-
feet of storage, and recognized that “congressional
approval may be required” for that reallocation. Id.
The cost of the reallocation was estimated at $49.3
million. Id. at 21 (ACF041185).

Appendix A to the PAC Report was a draft Water
Control Plan for the ACF basin (“WCP”). Id. app. A,
at A-1 (ACF041197). The WCP’s objectives included
balancing operations to meet the projects’ purposes.
Id. app. A, at A-4 (ACF041200). The “purposes cited
in the projects’ original authorizations” were “[f]ish
and wildlife management, flood control, hydropower
and navigation.” Id. In addition, “over the years a
variety of activities (industrial and municipal water
supply, instream recreation, water quality, etc * * *)
have become dependent upon the operational pat-
terns of these projects.” Id.

The WCP set forth, apparently for the first time,
so-called “action zones” for each of the reservoirs in
the basin. Id. app. A, at A-11 (ACF041207). Accord-
ing to the Corps, these action zones “are to be used to
determine minimum hydropower generation at each
project, as well as the maximum possible assistance
to navigation from conservation storage.” Id. The
action zones took into consideration other factors,
such as the time of year, historical pool levels, and
“Resource Impact Levels” or “RILs.” Id. The RILs
were the Corps’s attempt to quantify the effect on
recreation of the various reservoir operations. Id.
app. A, at A-8 (ACF041204). The RILs included:
“Initial Impact Level,” defined as “the level where
recreation impacts are first observed (i.e., some boat-
launching ramps are unusable, most beaches are
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unusable or minimally usable and navigation haz-
ards begin to surface)”; “Recreation Impact Level,”
which is “the level where major impacts to conces-
sionaires and recreation are observed (more ramps
are not usable, all beaches are unusable, boats begin
having problems maneuvering in and out of marina
basin areas, loss of retail business)”; and the final
level, “Water Access Limited Level,” defined as “all
or almost all boat ramps [are] out of service, all
swimming beaches [are] unusable, major navigation
hazards occur, channels to marinas are impassable
and/or wet slips must be relocated, and a majority of
private boat docks are unusable.” Id. For Lake
Lanier, the Initial Impact Level was pool elevation
1066, Recreation Impact Level occurred at elevation
1063, and Water Access Limited Level was elevation
1060. Id. app. A, at A-9 (ACF041205). The normal
elevation of Lake Lanier is 1070.

The “Water Control Guidelines” in the WCP listed
objectives for all of the project purposes, including
those initially authorized and those subsequently
developed. Thus, the WCP outlined management for
general hydropower operations, navigation, recrea-
tion, and water supply/water quality, among others.
Id. app. A, at A-12 to -16 (ACF041202-12). For water
supply, management “involves taking water from
storage, either directly from the pool or through
releases for downstream interests. Of primary con-
cern is that sufficient drinking water is available for
urban needs and that agreements to provide in-
stream flow for water quality are not violated.” Id.
app. A, at A-15 (ACF041211). “Releases from projects
in the system will be the minimum (capacity) release
for hydropower or releases needed for basin-wide
water quality/water supply, whichever is greater.”
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Id.

Although the WCP did not fully explain the “action
zones” on which it based the ACF basin operations,
the Corps uses the action zones “to manage the lakes
at the highest level possible for recreation and other
purposes that benefit from high lake levels.” Memo-
randum, U.S. Army Corps of Eng’rs, ACF Drought
Conference, at 11 (Sept. 20, 2007) (SUPPAR035773).
The Corps describes those action zones as follows:

Zone 1 indicates that releases can be made in sup-
port of seasonal navigation [ ]when the channel has
been adequately maintained, hydropower releases,
and water supply, and water quality releases. If all
the lakes are in Zone 1 or above, the river system
would operate in a fairly normal manner.

Zone 2 indicates that water to support seasonal
navigation may be limited. Hydropower generation
is supported at a reduced level. Water supply and
water quality releases are met. Minimum flow tar-
gets are met.

Zone 3 indicates that water to support seasonal
navigation may be significantly limited. Hydro-
power generation is supported at a reduced level.
Water supply and water quality releases are met.
Minimum flow targets are met.

Zone 4 indicates that navigation is not supported.
Hydropower demands will be met at minimum
level and may only occur for concurrent uses. Wa-
ter supply and water quality releases are met. Min-
imum flow targets are met.

Id. (alterations in original). The WCP’s RILs and
“action zones” highlight the shift in operations at
Buford from hydropower, flood control, and naviga-
tion to water supply and recreation.
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The draft WCP was never finalized or adopted,
because in 1990 the state of Alabama filed a lawsuit
challenging the WCP and various water-supply
withdrawal contracts between the Corps and Georgia
communities.

C. History of the Litigation

From the time the Buford Dam was constructed
and Lake Lanier filled, municipal entities had re-
quested and received permission to withdraw water
from the lake. Initially, only Gainesville and Buford,
whose water intake structures on the Chattahoochee
River had been inundated by Lake Lanier, withdrew
water directly from the lake. The withdrawals were
relatively small-eight million gallons per day for
Gainesville and two million gallons per day for
Buford-and amounted to slightly more than 10,000
acre-feet14 of Lake Lanier’s “conservation” storage;
storage that the Corps deemed usable storage, for
hydropower or for purposes other than flood control.

1. Water-Supply Contracts

In the 1950s, Gwinnett County asked permission to
make withdrawals from the lake. The Corps refused
the request at that time, saying that such withdraw-

14 One million gallons per day is equal to 1.547 cfs of flow. See
MAAWRMS at III-6 (SUPPAR002078). According to the Corps,
during normal operations, 1600 cfs equal one acre-foot of
storage. The conservation storage of Lake Lanier is 1,049,400
acre-feet. Therefore, the total storage used between Gainesville
and Buford is 10,146 acre-feet. (10 mgd x 1.547 cfs / 1600 =
.00966875. And .00966875 x 1,049,400 = 10,146 acre-feet.)
Under the conditions present in the 1986-1988 drought, during
which 1485 cfs equaled one acre-foot, the storage necessary for
10 million gallons per day would be 10,932 acre-feet. The WCP
uses a different figure for storage in which 1734 cfs equals one
acre-foot. See WCP app. C, at C-4 (ACF041302). Using this
figure, 10 million gallons per day is equal to 9,362 acre-feet.
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als would affect the project’s authorized purposes
and that Gwinnett County would have to seek per-
mission from Congress for the withdrawals. F.G.
Turner, Ass’t Chief, Eng’g Div., Report on Withdraw-
al of Domestic Water Supply from Buford Reservoir ¶
2, at 1 (1955) (SUPPAR005459). Congress ultimately
authorized Gwinnett County to use storage space “in
an amount not to exceed eleven thousand two hun-
dred acre-feet of water annually,” Pub.L. No. 84-841,
70 Stat. 725 (1956) (amending 1946 RHA), but the
Corps and Gwinnett County did not enter into any
contracts at that time.15 As discussed previously, in
1973, without invoking the authority provided by the
1956 statute, the Corps and Gwinnett County con-
tracted for withdrawals of 40 million gallons per day
from Lake Lanier pending the completion of the
MAAWRMS and the adoption of the study’s recom-
mended plan. Contract Between the U.S. and Gwin-
nett County, Ga., for Withdrawal of Water from Lake
Sidney Lanier at 2 (July 2, 1973) (ACF004025). Forty
million gallons per day amounts to almost 37,500
acre-feet of storage using the 1734 yield figure, and
more than 43,700 acre-feet using the current 1485
figure. In 1985, Gwinnett County agreed to pay $5.40
per million gallons, or $216 per day, for the 40 mil-
lion gallons it was allowed to withdraw daily from
the lake. Dist. Eng’r, U.S. Army Corps of Eng’r Dist.-
Mobile, Civil Works Projects Water Supply Contract
Status Report-Gwinnett County (1987)
(SUPPAR014884). The Corps’s Status Report for this
contract noted that the Corps’s South Atlantic Divi-

15 11,200 acre-feet of storage would provide approximately 10.2
million gallons per day of water, using 1485 cfs as the yield
figure. Assuming 1734 as the yield, 11,200 acre-feet provides
almost 12 million gallons per day.
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sion had approved a supplement to this contract
increasing the withdrawals to an annual average
rate of 53 million gallons per day. Id. The Status
Report also noted that the Gwinnett County contract
was an “interim” contract “until 1 July 1989 to allow
time for local interests to determine whether they
will fund construction of a re-regulation dam down-
stream of Buford Dam.” Id.

The status reports for the other water-supply con-
tracts similarly note the “interim” nature of the
contracts. The ARC’s contract is for 377 million
gallons per day, at a charge of $5.79 for each million
gallons in excess of 327 million gallons per day. Dist.
Eng’r, U.S. Army Corps of Eng’r Dist.-Mobile, Civil
Works Projects Water Supply Contract Status Report
(1988) (SUPPAR014880); see also Contract, Supple-
mental Agreement No. 1 to Contract No. DACW01-9-
86-145 Between the U.S. and the Atlanta Reg’l
Comm’n for Withdrawal of Water from the Chatta-
hoochee River Downstream from Lake Sidney La-
nier, Ga., at 1 (June 17, 1986) (ACF011978). Gaines-
ville’s contract, dated May 27, 1987, is for 20 million
gallons per day, at a charge of $12.44 for each million
gallons in excess of the Congressionally authorized 8
million gallons per day. Contract Between the U.S.
and City of Gainesville, Ga. for Withdrawal of Water
from Lake Sidney Lanier, at 2-3 (May 28, 1987)
(ACF014383). Buford had no new contract aside from
the initial authorization of 2 million gallons per day.
Dist. Eng’r, U.S. Army Corps of Eng’r Dist.- Mobile,
Civil Works Projects Water Supply Contract Status
Report-Buford (1988) (SUPPAR014882). The Status
Report provided that Buford must enter into a new
agreement if it wanted to withdraw more than 2
million gallons per day. Id. The Status Report for
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Cumming showed two contracts, one from 1978 and
another from 1985. Dist. Eng’r, U.S. Army Corps of
Eng’r Dist.-Mobile, Civil Works Projects Water Sup-
ply Contract Status Report-Cumming (1988)
(SUPPAR014883). The 1978 contract allowed with-
drawals of 2.5 million gallons per day; the 1985
contract allowed 5 million gallons per day. Id. The
Corps charged Cumming $7.88 for each million
gallons per day. Id. A contract dated November 16,
1988, allowed Cumming to withdraw 10 million
gallons per day. Contract, Supplemental Agreement
No. 2 to Contract No. DACW01-9-77-1096 Between
the U.S. and the City of Cumming, Ga. For With-
drawal of Water from Lake Sidney Lanier, Ga., at 3
(Nov. 16, 1988) (ACF014401).

All of these “interim” water-supply contracts (save
Buford’s and Gainesville’s Congressionally author-
ized withdrawals of two million and eight million
gallons per day, respectively), expired on January 1,
1990. See, e.g., Contract, Supplemental Agreement
No. 5 to Contract No. DACW01-9-73-624 Between
the U.S. and Gwinnett County, Ga. For Withdrawal
of Water from Lake Sidney Lanier, at 3 (July 24,
1989) (ACF004006). However, the municipal entities
continue to withdraw water pursuant to these con-
tracts. Alabama and Florida therefore characterize
the continuing withdrawals as occurring pursuant to
“holdover” contracts. In addition, Alabama and
Florida contend that the storage required by the
“holdover” contracts has, for all intents and purpos-
es, been reallocated to water-supply storage. They
call this “de facto” reallocation.

The Eleventh Circuit Court of Appeals described
the Corps’s decisionmaking with respect to the
water-supply contracts:
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Beginning in the 1970s, in accordance with the
Corps’ view that water supply was an appropriate
“incidental benefit” of the creation of [Lake Lanier],
the Corps entered into interim contracts with local
government entities in Georgia to allocate storage
capacity in the Lake for local water supply * * *. As
demand for water increased and the local govern-
mental entities desired an assured permanent sup-
ply, the Corps in 1989 announced plans to seek
congressional approval in accordance with the Wa-
ter Supply Act of 1958 (“WSA”), 43 U.S.C. § 390b
(2003), to enter into permanent water storage con-
tracts with the local governmental bodies, propos-
ing [the PAC Report] for congressional approval.

Alabama v. U.S. Army Corps of Eng’rs, 424 F.3d
1117, 1122 (11th Cir. 2005).

2. Pre-MDL Litigation

On June 28, 1990, the state of Alabama filed a law-
suit against the Corps in the United States District
Court for the Northern District of Alabama challeng-
ing the water-supply contracts and the draft WCP.16

Shortly after the case was filed, the state of Florida
moved to intervene as a plaintiff and the state of
Georgia moved to intervene as a defendant. In Sep-
tember 1990, however, before the court ruled on the
intervention motions, the parties requested that the
court stay the matter pending settlement negotia-
tions. As part of the joint motion to stay, the Corps
agreed that it would not “execute any contracts or
agreements which are the subject of the complaint in

16 Originally, the lawsuit challenged not only the Corps’s
operations in the ACF basin, but also the operations in the
Alabama-Coosa-Tallapoose (“ACT”) basin. The claims involving
the ACT basin are no longer part of this case.
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this action unless expressly agreed to, in writing, by
Plaintiff [Alabama] and Florida.” (Ex. A to Docket
No. 20 in Case No. 3:07-md-00001 at 2.) The stay
also provided that either party could terminate the
stay by so notifying the court, the parties, and the
proposed intervenors. (Id. at 2-3.) In 1992, the par-
ties negotiated a Memorandum of Agreement
(“MOA”) that temporarily resolved the parties’
differences.17 The stay, however, remained in place.

In 1997, Congress ratified the ACF Compact.
Pub.L. No. 105-104, 111 Stat. 2219 (1997). This
Compact created an “ACF Basin Commission” com-
posed of the Governors of Florida, Georgia, and
Alabama, and a non-voting representative of the
federal government, to be appointed by the Presi-
dent. Id. art. VI(b)-(c), 111 Stat. at 2221. The Com-
mission was charged with establishing “an allocation
formula for apportioning the surface waters of the
ACF Basin among the states of Alabama, Florida
and Georgia.” Id. art. VI(q)(12), 111 Stat. at 2222.
The Compact did not nullify or otherwise modify any
existing water-supply contract, but rather provided
that, until a water allocation formula was developed,
existing water-supply contracts would be honored
and, further, that water-supply providers could
increase the amount of water they withdrew from the
ACF basin’s waterways “to satisfy reasonable in-
creases in the demand” for such water. Id. art. VII(c),
111 Stat. at 2223-24. The right to use the water
pending the allocation formula did not, however,
create any permanent or vested rights to the water.
Id. art. VII(c), 111 Stat. at 2224. The Compact was to

17 According to the Court of Appeals, the MOA required the
Corps to abandon the PAC Report. Alabama, 424 F.3d at 1123.
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expire on December 31, 1998, but was extended
several times. Id. art. VIII(a)(3), 111 Stat. at 2224.
The Compact finally expired on August 31, 2003,
when the Commission was not able to agree on a
water allocation formula. Alabama, 424 F.3d at 1123.
The stay of the Alabama case remained in effect
during the pendency of the Compact.

In 2001, the Georgia parties filed their own lawsuit
against the Corps in the United States District Court
for the Northern District of Georgia. Georgia v. U.S.
Army Corps of Eng’rs, No. 2:01-CV-26 (N.D. Ga. filed
Feb. 7, 2001) (“Georgia I ”). This lawsuit challenged
the Corps’s denial of Georgia’s water-supply request,
which sought a permanent reallocation of storage in
Lake Lanier for water supply. (Comp.¶ 1.) In denying
that request, the Corps found that the reallocation
Georgia requested would “affect authorized project
purposes” and that it “cannot be accommodated
without additional Congressional authorization.”
Letter from R.L. Brownlee, Ass’t Sec’y of the Army
(Civil Works), to Roy E. Barnes, Governor, Ga. (Apr.
15, 2002) (ACF036354).

Meanwhile, the SeFPC filed its own lawsuit
against the Corps in the United States District Court
for the District of Columbia. Se. Fed. Power Custom-
ers v. Caldera, No. 1:00-cv-2975 (D.D.C. filed Dec. 12,
2000). The SeFPC alleged that the Corps’s decision
to reallocate water supply to municipal entities in
Georgia harmed the SeFPC’s ability to produce
power from Buford Dam and increased the cost of
that power. The Georgia parties intervened but
Alabama and Florida did not intervene. The parties
dispute whether Alabama and Florida were informed
about the pendency of the case.

In 2003, before the ACF Compact expired, the
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Corps, the SeFPC, and the Georgia parties settled
the SeFPC’s lawsuit and also resolved at least some
of the issues pending in Georgia’s lawsuit. The
Settlement Agreement required the Corps to negoti-
ate interim contracts for the purchase of storage in
Lake Lanier with Gwinnett County, Gainesville, and
ARC. Settlement Agreement § 3.1, at 4
(SUPPAR024052). Under the terms of the Settle-
ment Agreement, Gwinnett County would purchase
175,000 acre-feet of storage, which would provide a
withdrawal of 152.4 million gallons per day from the
lake. Id. § 3.1.1(a), at 5 (SUPPAR024053). Gaines-
ville would purchase 20,675 acre-feet, or 18 million
gallons per day, also from the lake. Id. § 3.1.1(b), at 5
(SUPPAR024053). ARC would purchase 45,183 acre-
feet of storage, which would allow ARC to withdraw
367 million gallons per day from the Chattahoochee.
Id. § 3.1.1(c), at 5 (SUPPAR024053). The Corps
would calculate a credit to the SeFPC for hydropower
benefits foregone, not to exceed the revenues re-
ceived from the interim contracts. Id. § 4.1, at 13
(SUPPAR024061). The agreement also required the
Corps to seek Congressional approval to make the
interim contracts permanent, unless a court deter-
mined that the Corps was not required to secure
Congressional approval for the permanent realloca-
tion of storage. Id. § 3.1.4(a), at 10 (SUPPAR024058);
see also Se. Fed. Power Customers, Inc. v. Caldera,
301 F.Supp.2d 26, 33 (D.D.C.2004). The agreement
provided for a stay of its provisions pending the
Corps’s completion of a NEPA review of the con-
tracts. Settlement Agreement § 5.1.1, at 14
(SUPPAR024062).

In October 2003, the Alabama court enjoined the
filing of the Settlement Agreement in the D.C. case,
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finding that the Corps had violated the terms of the
stay in the Alabama case by entering into the Set-
tlement Agreement without first seeking Alabama
and Florida’s approval. See Alabama v. U.S. Army
Corps. of Eng’rs, 357 F.Supp.2d 1313, 1316
(N.D.Ala.2005) (quoting 1990 Joint Motion to Stay).
The court enjoined the Corps from filing or imple-
menting the Settlement Agreement or entering into
any new storage or withdrawal contracts affecting
the ACF water basin without court approval. Id. at
1320-21. The Corps appealed the decision to the
Eleventh Circuit Court of Appeals.

In February 2004, the Southeastern Federal Power
Customers court approved the Settlement Agreement
subject to the condition that the agreement not be
implemented until the preliminary injunction in
Alabama was dissolved. Se. Fed. Power Customers,
Inc. v. Caldera, 301 F.Supp.2d at 35. The Alabama
court refused to modify or vacate the preliminary
injunction. Alabama, 357 F.Supp.2d at 1320.

In September 2005, the Eleventh Circuit Court of
Appeals vacated the Alabama court’s preliminary
injunction. Alabama v. U.S. Army Corps of Eng’rs,
424 F.3d 1117, 1133-36 (11th Cir. 2005). The South-
eastern Federal Power Customers court then entered
final judgment, declaring the Settlement Agreement
valid. Mem. & Order at 16, Se. Fed. Power Custom-
ers, Inc. v. Caldera,301 F.Supp.2d 26 (D.D.C. 2004).
Alabama and Florida appealed that decision to the
District of Columbia Circuit Court of Appeals. While
the appeal was pending, the D.C. district court
stayed the implementation of the Settlement Agree-
ment to allow the Corps to complete the required
NEPA processes. Mem. & Order at 1, Se. Fed. Power
Customers, Inc. v. Caldera, No. 1:00-cv-2975 (D.D.C.
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Jan. 20, 2006).

In March 2007, the Judicial Panel on Multidistrict
Litigation transferred the Alabama and Georgia
cases and two other related cases (Florida v. U.S.
Fish & Wildlife Serv., No. 4:06-410 (N.D. Fla. filed
Sept. 6, 2006) and Georgia v. U.S. Army Corps of
Eng’rs, No. 1:06-1473 (N.D. Ga. filed June 20, 2006)
(“Georgia II ”)) to this Court for resolution. The Panel
did not transfer the Southeastern Federal Power
Customers case, because that case was pending
before the Circuit Court of Appeals and such trans-
fers exceed the Panel’s authority. Since that time,
three more cases have been transferred into the
MDL: City of Columbus, Ga. v. U.S. Army Corps of
Eng’rs, No. 4:07-125 (M.D. Ga. filed Aug. 13, 2007);
City of Apalachicola, Fla. v. U.S. Army Corps of
Eng’rs, No. 4:08-23, 2008 WL 460750 (N.D. Fla. filed
Jan. 15, 2008); and finally, after the D.C. Circuit
remanded the case to the district court, Se. Fed.
Power Customers, Inc. v. Caldera, No. 1:00-2975
(D.D.C. filed Dec. 20, 2000).

3. Southeastern Federal Power Customers

As discussed briefly above, the Southeastern Feder-
al Power Customers case and the attempted settle-
ment of that case generated a flurry of litigation.
Similarly, the D.C. Circuit’s decision on the legality
of the Settlement Agreement in that case has gener-
ated much briefing and argument here. At least
according to the parties, this Court’s interpretation
of and deference to the D.C. Circuit’s opinion will
dictate the outcome of the pending Motions.

In Southeastern Federal Power Customers v. Ger-
en,18 514 F.3d 1316 (D.C.Cir. 2008) (“SeFPC ”), the

18 Peter Geren was the Secretary of the Army at the time the
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D.C. Circuit Court of Appeals considered whether the
Corps exceeded its statutory authority by entering
into the Settlement Agreement that required the
Corps to reallocate some of the storage in Lake
Lanier to water supply. The court held that the
reallocation accomplished by the terms of the Set-
tlement Agreement violated the requirements of §
301(d) of the WSA, 43 U.S.C. § 390b(d), because that
reallocation was a “major operational change on its
face.” Id. at 1318. The Corps’s failure to secure the
approval of Congress before entering into the Set-
tlement Agreement required, in the D.C. Circuit’s
opinion, that the Agreement be set aside. Id.

The D.C. Circuit noted that the reallocations re-
quired by the Settlement Agreement amounted to
more than twenty-two percent of Lake Lanier’s total
conservation storage of 1,049,400 acre-feet, and was
nine percent more than the storage space allocated to
water supply in 2002. Id. at 1319-20. The court then
turned to the statutory requirements for water
supply. It noted that the WSA authorizes storage for
water supply “ ‘in any reservoir project surveyed,
planned, constructed or to be planned * * * by the
Corps of Engineers * * *’ so long as the costs of
construction or modification are adequately shared
by the beneficiaries.” Id. at 1321 (quoting WSA §
301(b), 72 Stat. at 319 (codified at 43 U.S.C. §
390b(b))). The court quoted WSA § 301(d), which
requires that any modification that “would seriously
affect the purposes for which the project was author-
ized, surveyed, planned, or constructed, or which
would involve major structural or operational chang-

D.C. Circuit considered the SeFPC case. He was preceded in
that position by Louis Caldera.
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es shall be made only upon the approval of Congress
* * *.” Id. at 1321-22 (quoting WSA § 301(d), 72 Stat.
at 320 (codified at 43 U.S.C. § 390b(d))).

Alabama and Florida argued that the Settlement
Agreement’s reallocations of storage constituted a
“major operational change” within the meaning of
the WSA. The appellees, who were the Georgia
parties, the SeFPC, and the Federal Defendants,
argued that the Settlement Agreement was not an
operational change but merely preserved the status
quo of allowing “ ‘incremental increases in with-
drawal amounts * * *.’ ” Id. at 1322 (quoting Appel-
lees’ Br. at 37). The appellees also argued that be-
cause the Settlement Agreement provided for tempo-
rary contracts of two 10-year periods, the contracts
did not require Congressional approval. Id.

The D.C. Circuit rejected the appellees’ arguments:

On its face, then, reallocating more than twenty-
two percent (22%, approximately 241,000 acre feet)
of Lake Lanier’s storage capacity to local consump-
tion uses constitutes the type of major operational
change referenced by the WSA; the reallocation’s
limitation to a “temporary” period of twenty years
does not change this fact. Even a nine percent (9%,
approximately 95,000 acre feet) increase over 2002
levels for twenty years is significant. Appellees’
contrary arguments are unpersuasive.

Id. at 1324 (citation omitted). The court also stated
that “the appropriate baseline for measuring the
impact of the Agreement’s reallocation of water
storage is zero, which was the amount allocated to
storage space for water supply when the lake began
operation.” Id.

The court concluded:
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In other circumstances it is conceivable that the
difference between a minor and a major operation-
al change might be an ambiguous matter of degree,
where the Court would consider whether [the
Corps’s] authoritative interpretation should be
accorded deference * * * in defining the term “ma-
jor operational change.” But the Agreement’s real-
location of over twenty-two percent (22%) of Lake
Lanier’s storage space does not present that situa-
tion. It is large enough to unambiguously consti-
tute the type of major operational change for which
section 301(d) of the WSA, 43 U.S.C. § 390b(d),
requires prior Congressional approval.

Id. at 1325. The court thus reversed the district
court’s approval of the Settlement Agreement and
remanded the case. Shortly thereafter, the MDL
Panel transferred the Southeastern Federal Power
Customers case into this Tri-State Water Rights
litigation.

The administrative record is complete and the par-
ties’ Motions for Summary Judgment are fully
briefed.19 The matter is now ripe for the Court’s
resolution.

DISCUSSION

A. Standard of Review

The Administrative Procedures Act (“APA”) waives

19 None of the parties addresses any statute of limitations
issues in their extensive briefing on these Motions, although
some of the contracts Alabama and Florida challenge were first
executed in the 1970s. However, due to the “renewing” nature
of the contracts and the PAC Report’s acknowledgment in 1989
that the Corps was attempting to create a new scheme for the
allocation of storage in Lake Lanier, the Court would find that
Alabama and Florida’s claims are within the statute of limita-
tions in any event.
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a government agency’s traditional sovereign immuni-
ty by providing that “[a] person suffering legal wrong
because of agency action, or adversely affected or
aggrieved by agency action within the meaning of a
relevant statute, is entitled to judicial review there-
of.” 5 U.S.C. § 702. The statute also proscribes limits
to this general rule. First, an agency action must be
final to be reviewable: “A preliminary, procedural, or
intermediate agency action * * * is subject to review
[only] on the review of the final agency action.” Id. §
704. In addition, relief under the APA is limited: a
court may “compel agency action unlawfully with-
held or unreasonably delayed,” id. § 706(1), and may

hold unlawful and set aside agency action, find-
ings, and conclusions found to be-

(A) arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with law;

(B) contrary to constitutional right, power, privi-
lege or immunity;

(C) in excess of statutory jurisdiction, authority,
or limitations, or short of statutory right; [or]

(D) without observance of procedure required by
law * * *.

Id. § 706(2).

Because the agency action at issue here requires
review of the agency’s interpretation of a statute-
namely the Corps’s determination as to whether the
storage reallocations require Congressional approval
under the WSA-the Court must engage in a two-step
analysis:

First, * * * is the question whether Congress has
directly spoken to the precise question at issue. If
the intent of Congress is clear, that is the end of
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the matter; for the court, as well as the agency,
must give effect to the unambiguously expressed
intent of Congress. If, however, the court deter-
mines Congress has not directly addressed the
precise question at issue * * * the question for the
court is whether the agency’s answer is based on a
permissible construction of the statute.

Chevron U.S.A, Inc. v. Natural Res. Def. Council, 467
U.S. 837, 842-43, 104 S.Ct. 2778, 81 L.Ed.2d 694
(1984) (footnote call numbers omitted). The Court is
not required to set aside the agency’s construction
merely because the Court’s interpretation differs
from the agency’s. Id. at 843 n. 11, 104 S.Ct. 2778.
However, the Court, not the agency, “is the final
authority on issues of statutory construction and
must reject administrative constructions which are
contrary to clear congressional intent.” Id. at 843 n.
9, 104 S.Ct. 2778. Moreover, “a reviewing court ‘must
reject administrative constructions * * * that are
inconsistent with the statutory mandate or that
frustrate the policy that Congress sought to imple-
ment.’ ” Sierra Club v. Johnson, 541 F.3d 1257, 1265
(11th Cir. 2008) (quoting Sec. Indus. Ass’n v. Bd. of
Governors of Fed. Reserve Sys., 468 U.S. 137, 143,
104 S.Ct. 2979, 82 L.Ed.2d 107 (1984)).

The first step in the Chevron analysis is to deter-
mine Congressional intent using the “traditional
tools of statutory construction.” Chevron, 467 U.S. at
843 n. 9, 104 S.Ct. 2778. “These tools include exami-
nation of the text of the statute, its structure, and its
stated purpose.” Miami-Dade County v. U.S. Envtl.
Prot. Agency, 529 F.3d 1049, 1063 (11th Cir. 2008). If
the examination of Congress’s intent does not resolve
the matter, the Court then proceeds to the second
step, which involves examining the Corps’s construc-
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tion of the statute. That construction is “deemed
reasonable if it is not arbitrary, capricious, or clearly
contrary to law.” Ala. Power Co. v. Fed. Energy
Regulatory Comm’n, 22 F.3d 270, 272 (11th Cir.
1994) (citing Chevron, 467 U.S. at 844, 104 S.Ct.
2778). “Unexplained inconsistency is * * * a reason
for holding an interpretation to be an arbitrary and
capricious change from agency practice under the
[APA].” Nat’l Cable & Telecomms. Ass’n v. Brand X
Internet Servs., 545 U.S. 967, 981, 125 S.Ct. 2688,
162 L.Ed.2d 820 (2005)

B. Standing

As they have in nearly every motion brought before
this Court and other courts involved in litigating the
issues in this case, the Georgia parties contest Ala-
bama and Florida’s standing to bring this litiga-
tion.20 See, e.g., Alabama, 424 F.3d at 1130 (holding
that Alabama and Florida have standing because
“Corps management of Lake Lanier that violates
federal law may adversely impact the environment
and economy downstream in the ACF Basin, thereby
injuring Alabama and Florida”); SeFPC, 514 F.3d at
1322 (holding that Alabama and Florida have stand-
ing to assert “major operational change” because
they assert “that the proposed reallocation of water
storage will result in ‘diminish[ed][ ] flow of water
reaching the downstream states’ ” (quoting Appel-
lant’s Br. at 2)).

Standing is both a doctrine reflecting “prudential
considerations that are part of judicial self-
government” and “an essential and unchanging part
of the case-or-controversy requirement of Article III.”

20 The Corps has not challenged Alabama and Florida’s stand-
ing.
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Lujan v. Defenders of Wildlife, 504 U.S. 555, 560, 112
S.Ct. 2130, 119 L.Ed.2d 351 (1992). The

irreducible constitutional minimum of standing
contains three elements. First, the plaintiff must
have suffered an injury in fact-an invasion of a
legally protected interest which is (a) concrete and
particularized * * * and (b) actual or imminent, not
conjectural or hypothetical. Second, there must be
a causal connection between the injury and the
conduct complained of * * *. Third, it must be like-
ly, as opposed to merely speculative, that the injury
will be redressed by a favorable decision.

Id. at 560-61, 112 S.Ct. 2130 (citations and internal
quotation marks omitted). “The party invoking
federal jurisdiction bears the burden of establishing
these elements.” Id. at 561, 112 S.Ct. 2130. Moreo-
ver, at the summary judgment stage, it is a plaintiff’s
burden to prove that genuine issues of material fact
exist as to whether or not plaintiff can prove stand-
ing. See Mize v. Jefferson City Bd. of Educ., 93 F.3d
739, 742 (11th Cir. 1996) (concluding that summary
judgment is appropriate when “ ‘there is no genuine
issue as to any material fact’ ”) (quoting Fed.R.Civ.P.
56(c)); see also Lujan, 504 U.S. at 561, 112 S.Ct. 2130
(noting that each element of standing must be proved
“in the same way as any other matter on which the
plaintiff bears the burden of proof, i.e., with the
manner and degree of evidence required at the
successive stages of the litigation”).

The Georgia parties contend that Alabama and
Florida cannot establish any injury in fact, as Lujan
requires. They argue that there is no evidence that
the Corps’s support of water supply and recreation in
Lake Lanier has resulted in any “discernable reduc-
tion in flows downstream in Alabama or Florida.”
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(Ga.’s Mem. in Opp’n to Ala. & Fla.’s Mot. for Partial
Summ. J. at 68.) In support of this statement, they
cite to an affidavit, a declaration, and a publication
that is not part of the administrative record. (Id.
(citing Ga.’s Mot. for Summ. J. Factual App. at ¶¶
2.7-2.9).)

On a motion for summary judgment, such evidence
might be sufficient to find no genuine issue of fact as
to injury if the opposing party had no evidence to
support its claimed standing. Such is not the case
here. Alabama and Florida have cited declarations
stating the opposite of the declarations and affidavits
the Georgia parties cite. (Ala. & Fla.’s Reply Mem. in
Supp. of Mot. for Partial Summ. J. at 35 (citing Ala.
& Fla.’s Factual App. in Supp. of Mot. for Partial
Summ. J. ¶¶ 1132-1226).) It is not the province of the
Court, on a motion for summary judgment, to weigh
the evidence and determine which evidence to credit.
Mize, 93 F.3d at 742.

Alabama and Florida have come forward with evi-
dence sufficient to support their contention that they
have suffered harm because of the Corps’s operations
in the ACF basin. For example, the Biological Opin-
ion for the Jim Woodruff Dam (“BiOp”) notes that the
lower flows in the Apalachicola in the spring and
summer are likely due to “a combination of climatic
differences * * *, higher consumptive uses, as well as
reservoir operations.” U.S. Fish & Wildlife Serv.,
Biological Opinion on the U.S. Army Corps of Engi-
neers, Mobile District, Revised Interim Operating
Plan for Jim Woodruff Dam and the Associated
Releases to the Apalachicola River 56 (2008). The
BiOp states that low flows “are likely among the
most stressful natural events faced by riverine
biota.” Id. at 57. In other words, according to gov-
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ernment documents, low flows in the Apalachicola
River are at least to some extent caused by the
Corps’s operations in the ACF basin and consump-
tive uses of the water in the basin, and those low
flows cause harm to the creatures that call the
Apalachicola home. According to the evidence to
which Alabama and Florida cite, low flows harm not
only wildlife, but also harm navigation, recreation,
water supply, water quality, and industrial and
power uses downstream. Even if annually the aver-
age flows are reduced by only a small amount, as the
Georgia parties argue, the actual variation in flows
can wreak havoc on the downstream uses of the
water.

Alabama and Florida have standing to bring their
claims. Georgia’s Motion on this point is denied.

C. Effect of D.C. Circuit’s decision in SeFPC

Alabama, Florida, and the SeFPC urge this Court
to find that the Corps and the Georgia parties are
bound under the doctrine of collateral estoppel by the
decision of the D.C. Circuit Court of Appeals in
SeFPC. In that case, the Court of Appeals held that a
reallocation of the magnitude contemplated by the
invalidated Settlement Agreement constitutes a
major operational change on its face. SeFPC, 514
F.3d at 1318. Not surprisingly, the Georgia parties
and the Corps contend that the D.C. Circuit’s holding
in SeFPC does not address many of the issues pre-
sented by this case, determining conclusively only
that the Settlement Agreement was invalid under
the WSA. The Georgia parties in particular contend
that the D.C. Circuit limited its holding to a deter-
mination of the reallocation’s legality under the WSA
and did not discuss what the Georgia parties believe
is the authority provided by other federal statutes in
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combination with the WSA for the reallocation
Georgia requests.

The law governing issue preclusion is well settled:

The doctrine of collateral estoppel [issue preclu-
sion] bars relitigation of an issue if three require-
ments are met:

(1) that the issue at stake [is] identical to the one
involved in the prior litigation;

(2) that the issue [was] actually litigated in the
prior litigation; and

(3) that the determination of the issue in the prior
litigation [was] a critical and necessary part of the
judgment in that earlier action.

In re Held, 734 F.2d 628, 629 (11th Cir. 1984). The
Court has previously determined that Florida and
Alabama could not relitigate here their claims that
the Settlement Agreement in Southeastern Federal
Power Customers was invalid. (Mem. & Order 8,
October 22, 2007.) Thus, the SeFPC court’s holding
that the Settlement Agreement is invalid is binding
on all parties to this litigation.

However, Alabama and Florida do not limit their
contentions to the validity of the Settlement Agree-
ment. They argue that all of the following determina-
tions from SeFPC are binding in this litigation:

1. No storage for water supply has ever been allocat-
ed by Congress at Lake Lanier.

2. The correct “baseline” for measuring the Corps’s
proposed and “de facto” reallocations is zero.

3. To determine whether the proposed and “de facto”
reallocations constitute major operational change,
the Court must evaluate the percentage of conserva-
tion storage reallocated.
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4. To calculate the percentage of storage reallocated,
the Court must compare the amount of reallocated
storage to the total conservation storage.

5. The WSA applies to both interim and permanent
reallocations of storage.

6. As of 2002, approximately thirteen percent of Lake
Lanier’s conservation storage was allocated to water
supply.

7. The Corps has never reallocated 95,000 acre-feet
or more in a federal reservoir without seeking Con-
gressional approval.

8. A reallocation of twenty-two percent of Lake
Lanier’s conservation storage is a major operational
change on its face.

The D.C. Circuit stated all of these things in its
opinion in SeFPC. However, it is not the case that all
of these statements were “critical” and “necessary”
parts of the judgment in SeFPC. Indeed, only two
conclusions were necessary to the holding in SeFPC
that the Settlement Agreement was invalid. First,
the D.C. Circuit concluded that the WSA applied to
interim reallocations of storage. SeFPC, 514 F.3d at
1324-25 (“[I]t is unreasonable to believe that Con-
gress intended to deny the Corps authority to make
major operational changes without its assent, yet
meant for the Corps to be able to use a loophole to
allow these changes as long as they are limited to
specific time frames, which could theoretically span
an infinite period.”). Without this conclusion, the
court could not have determined that the Settlement
Agreement violated the WSA, because the Settle-
ment Agreement involved temporary reallocations of
storage for water supply.

The second conclusion that was critical and neces-
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sary to the SeFPC holding is that a reallocation of
twenty-two percent of Lake Lanier’s total conserva-
tion storage is a major operational change on its face.
Id. at 1324. This conclusion is the underpinning of
the judgment in SeFPC that the Settlement Agree-
ment is invalid under the WSA.

The remaining determinations are not, however,
binding on the parties or on this Court. This is not to
say that the D.C. Circuit’s comments about the
appropriate “baseline” for evaluating storage reallo-
cations and its calculations regarding storage reallo-
cations are not persuasive authority, for those com-
ments certainly are persuasive. This Court will not,
however, blindly accept the SeFPC court’s conclu-
sions; instead, the Court will make its own determi-
nation of the evidence and how that evidence affects
the legal decisions to be made here.

D. The Water Supply Act of 1958

In 1989, the Corps decided that the WSA did not
require it to seek Congressional authorization for the
reallocation of significant amounts of Lake Lanier’s
storage to water supply. Under the APA and Chev-
ron, this Court must determine whether that deci-
sion was arbitrary and capricious. To make that
determination, the Court must first examine the
statute itself to determine whether Congress has
spoken to the precise question at issue before the
Court: whether the reallocations undertaken prior to
and those proposed by the PAC Report or Georgia’s
2000 water supply request constituted a major
operational change or seriously affected the purposes
for which the Buford Dam was authorized.

The WSA provides in relevant part:

(a) Declaration of policy
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It is * * * declared to be the policy of the Congress
to recognize the primary responsibilities of the
States and local interests in developing water sup-
plies for domestic, municipal, industrial, and other
purposes and that the Federal Government should
participate and cooperate with States and local
interests in developing such water supplies in con-
nection with the construction, maintenance, and
operation of Federal navigation, flood control, irri-
gation, or multiple purpose projects.

WSA § 301(a), 72 Stat. at 319 (codified at 43 U.S.C. §
390b(a)).

In carrying out the policy set forth in this section,
it is * * * provided that storage may be included in
any reservoir project surveyed, planned, construct-
ed or to be planned, surveyed, and/or constructed
by the Corps of Engineers or the Bureau of Recla-
mation to impound water for present or anticipated
future demand or need for municipal or industrial
water, * * *. Provided, That the cost of any con-
struction or modification authorized under the
provisions of this section shall be determined on
the basis that all authorized purposes served by
the project shall share equitably in the benefits of
multiple purpose construction * * *.

Id. § 301(b), 72 Stat. at 319 (codified at 43 U.S.C. §
390b(b) (emphasis in original)).

Modifications of a reservoir project heretofore au-
thorized, surveyed, planned, or constructed to in-
clude storage [for water supply] which would seri-
ously affect the purposes for which the project was
authorized, surveyed, planned, or constructed, or
which would involve major structural or operation-
al changes shall be made only upon the approval of
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Congress * * *.

Id. § 301(d), 72 Stat. at 320 (codified at 43 U.S.C. §
390b(d)).

Thus, the WSA provides that the Corps may set
aside storage for water supply in a previously con-
structed reservoir as long as (1) the beneficiaries of
that storage pay a proportionate share of the costs of
the project, and (2) the modification does not serious-
ly affect the project’s purposes or constitute a major
structural or operational change. There can be no
debate that the water-supply users have not paid a
proportionate share of the project’s costs, although
the record is less clear whether they would be willing
to do so were the Court to find that Congressional
approval for the requested storage reallocations was
not required. The Court will assume for the purposes
of the instant Motions that the beneficiaries of the
proposed and “de facto” reallocations would pay a
proportionate share of the cost of the Buford project.

1. Authorized Project Purposes

The WSA inquiry is academic if water supply was
an authorized project purpose of the Buford project,
either from the initiation of the project or made so by
Congress at some point after the project began. The
Georgia parties contend that water supply was
always a purpose of the Buford project, as evidenced
by the sign at an observation point above Lake
Lanier, reproduced on the first page of nearly every
one of the Georgia parties’ briefs. This sign states
that the “PRIMARY PURPOSES” of Buford Dam are
“FLOOD CONTROL-POWER-WATER SUPPLY-
INCREASED FLOW FOR NAVIGATION.” (Ga.’s
Mem. in Supp. of Summ. J. at 1 (SUPPAR005533).)
This sign, however, is not authoritative legislative
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history, and it is legislative history that the Court
must examine to determine whether water supply, in
the form of large withdrawals from Lake Lanier
itself, was an authorized project purpose.

The legislative history of the Buford project is set
forth in detail above and will not be repeated here. It
is worth noting that, both before and during con-
struction of Buford Dam, the Corps consistently
described the primary purposes of the project as flood
control, navigation, and hydropower. See, e.g., F.G.
Turner, Ass’t Chief, Eng’g Div., Report on Withdraw-
al of Domestic Water Supply from Buford Reservoir ¶
2, at 1 (1955) (SUPPAR005459) (Corps told Gwinnett
County that “the primary authorized purposes of the
Buford project were flood control, power and low-flow
regulation for navigation and other purposes”); 1958
Manual ¶ 85, at 27 (ACF001677) (describing Buford
Dam as “a multiple-purpose project with major uses
of flood control, flow regulation for navigation, and
power”); U.S. Army Corps of Eng’rs, Cost Allocation
Studies, Apalachicola, Chattahoochee and Flint
Rivers Projects, Basis of All Allocations of Costs for
Buford and Jim Woodruff Projects Adopted by the
Chief of Engineers, app. A, at A-9 (1959)
(ACF002116) (allocating costs to the “primary pur-
poses of the Buford project”: navigation, flood control,
and power). Others also recognized that the purposes
of the project did not include water supply. See, e.g.,
Civil Functions, Dep’t of the Army Appropriation Bill
for 1949: Hearing on H.R. 5524 Before the Subcomm.
of the H. Comm. on Appropriations, 80th Cong. 723
(1948) (statement of Rep. Stephen Pace, Georgia)
(SUPPAR026606) (describing the ACF projects as
having three purposes: navigation, power, and flood
control); Civil Functions, Dep’t of the Army, Appro-
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priations, 1953: Hearings on H.R. 7268 Before the
Subcomm. of the H. Comm. on Appropriations, 82d
Cong. 1196-97 (1952) (statement of Rep. Davis,
Georgia) (SUPPAR026679-80) (describing the project
as providing flood control, power, and navigation
benefits); Public Works Appropriations for 1957:
Hearings Before the Subcomm. of the H. Comm. on
Appropriations, 84th Cong. 355-57 (1956) (statement
of Rep. James Davis, Georgia) (SUPPAR026720-22)
(discussing flood control, navigation, and power
benefits); Proposed Water Resources Development
Projects of the U.S. Army Corps of Eng’rs: Hearings
Before the Subcomm. on Water Resources of the H.
Comm. on Public Works and Transp., 97th Cong.
3251 (1982) (Letter from W.T. Bush, Co-Chairman,
Metro Atlanta Water Managers Assoc., Gwinnett
County Water & Sewerage Auth., to Sen. Sam Nunn,
Ga., at 1 (Aug. 21, 1980) (water supply “not specifi-
cally authorized as a purpose” of the Buford project))
(SUPPAR001491).

In the decades after Buford Dam was completed,
the Corps continued to describe the project’s purpos-
es as hydropower, flood control, and navigation. See,
e.g., Final EIS Statement of Findings (1974)
(ACF004338) (Buford Dam’s “[a]uthorized project
purposes provide peaking hydroelectric power, flood
control, and low flow augmentation”); Drought Con-
tingency Report, Apalachicola, Chattahoochee, and
Flint Rivers (A-C-F), Florida and Georgia ¶ 4, at 1-2,
in U.S. Army Corps of Eng’rs, Drought Contingency
Plan, Apalachicola, Chattahoochee, and Flint Rivers
(1982) (ACF008241-42) (stating that costs at Buford
project “have been allocated between the three
legislatively authorized purposes” of flood control,
navigation, and hydropower).
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There is also no doubt that both Congress and the
Corps anticipated some benefits to water supply from
the project. See, e.g., Park Report ¶ 243, at 77
(ACF000160) (describing water supply as “direct
benefit” but ascribing no monetary value to water
supply benefit); Newman Report ¶ 68, at 27
(ACF000661) (noting that water supply was “inci-
dental benefit[ ]” of Buford project); Definite Project
Report ¶ 115, at 41 (ACF001486) (describing project’s
“principle purposes” as: “to provide flood control; to
generate hydroelectric power; to increase the flow for
open-river navigation in the Apalachicola River
below Jim Woodruff dam; and to assure a sufficient
and increased water supply for Atlanta”). As dis-
cussed previously, however, the water supply benefit
was not from storage for water supply provided by
Lake Lanier. Rather, the water supply benefit de-
rived from the regulation of the Chattahoochee
River’s flow provided by the dam and the releases for
hydropower. Civil Functions, Dep’t of the Army,
Appropriations for 1952: Hearings Before the Sub-
comm. of the H. Comm. on Appropriations, 82d Cong.
120, 121-22 (1951) (statement of Col. Potter, Corps
officer) (SUPPAR026656, SUPPAR026657-58) (“[The
Buford project does not] furnish [ ] water directly or
furnish[ ] storage for that purpose * * *. [Water
supply is] an adjunct to the power supply and flood
control. Had we put in some storage purely for water
supply, which they would tell us to release at certain
intervals, we would then charge them for it.”); Civil
Functions, Dep’t of the Army Appropriations for 1954:
Hearings on H.R. 5376 Before the Subcomm. of the H.
Comm. on Appropriations, 83d Cong. 503 (1953)
(statement of Gen. Chorpening, Corps officer)
(SUPPAR026688) (“[The project] will not make
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available any more water than is now going past
Atlanta. It is only going to make it flow by at a more
uniform rate.”); Civil Functions, Dep’t of the Army
Appropriations, 1955: Hearings on H.R. 8367 Before
the Subcomm. of the S. Comm. on Appropriations,
83d Cong. 325 (1954) (statement of Col. Whipple,
Corps officer) (SUPPAR026699) (stating that water
supply “is purely an incidental benefit on account of
the power releases which does not require any stor-
age to be devoted to that purpose”).

Indeed, from 1955, when the Corps told Gwinnett
County that Congressional authorization would be
required to accommodate the county’s water-supply
request, until at least 1988, when the PAC Report
sought Congressional approval for the reallocation of
storage in Lake Lanier to water supply, the Corps
recognized that allowing water-supply withdrawals
from the lake was not an authorized purpose of the
project and would require Congress’s approval. Even
in 2002, long after this litigation began, Earl Stock-
dale, the Corps’s Deputy General Counsel, concluded
that Georgia’s 2000 water-supply request “would
result in serious impacts on other project purposes”
so that the Corps could not grant that request “ab-
sent legislative authority.” Memorandum from Earl
Stockale, Deputy General Counsel, Civil Works &
Env’t, to Acting Ass’t Sec’y of the Army for Civil
Works 2 (Apr. 15, 2002) [hereinafter “2002 Stockdale
Memorandum”] (ACF036355). The 2002 Stockdale
Memorandum determined that, even if water supply
was a specifically authorized project purpose, the
Corps would still lack the authority to grant Geor-
gia’s request without Congressional approval be-
cause the Corps did not “have the authority to reor-
der specifically authorized project purposes without



167a

additional Congressional authorization.” Id. at 13
(ACF036367); see also Memorandum from E. Man-
ning Seltzer, General Counsel, U.S. Army Corps of
Eng’rs, to Special Assistant to Sec’y of the Army for
Civil Functions ¶ 4, at 2 (Jan. 21, 1969)
(SUPPAR001361) (“[T]he discretionary authority
given the Chief of Engineers to make post-
authorization changes in projects extends only to
what might be termed engineering changes * * *
[such as] minor variations in the allocation of storage
for the various project purposes * * *.”).

At some point between the 2002 Stockdale Memo-
randum and the present Motion, the Corps changed
its mind on this important issue. Attached to the
Corps’s brief in this matter is a new memorandum
from Mr. Stockdale which concludes that the Corps
does have the authority to reallocate storage in Lake
Lanier to water supply and that Congressional
authorization is not required. Memorandum from
Earl Stockdale, Chief Counsel, to the Chief of Engi-
neers (Jan. 9, 2009) [hereinafter “2009 Stockdale
Memorandum”]. The 2009 Stockdale Memorandum is
not part of the administrative record in the case, but
the Corps urges the Court to accept the memoran-
dum as part of that record, because it allegedly is an
“extra-record document that helps explain complex
facts provided in the administrative record and helps
explain the Corps’ past and present legal interpreta-
tion of its governing statutes and regulations.”
(Corps’s Mem. Supp. Mot. for Summ. J. at 3 n.4.) As
stated at the hearing on these Motions, however, the
Court will not make the 2009 Stockdale Memoran-
dum part of the administrative record in this case. It
does not shed any light on the Corps’s decisionmak-
ing with respect to the actions challenged here. Nor
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does the memorandum explain any complex facts
that the Court is unable to understand without such
assistance. Moreover, the memorandum is clearly a
document prepared for litigation purposes only; large
sections of the memorandum appear verbatim in the
Corps’s brief with no attribution. The 2009 Stockdale
Memorandum does little more than justify the
Corps’s current legal position. The merits of that
position are for the Court, not the Corps, to decide.

Having thoroughly reviewed the legislative history
and the record, the Court comes to the inescapable
conclusion that water supply, at least in the form of
withdrawals from Lake Lanier, is not an authorized
purpose of the Buford project. Therefore, if the
Corps’s actions to support water supply constitute
“major structural or operational changes” or “serious-
ly affect” the project’s authorized purposes, the Corps
was required to seek Congressional approval for
those actions and its failure to do so renders the
actions illegal. WSA § 301(d), 72 Stat. at 320 (codi-
fied at 43 U.S.C. § 390b(d)).

2. Major Operational Change

The Corps’s actions to support water supply in
Lake Lanier have taken the form of reallocations of
the lake’s storage capacity to water supply. In other
words, by committing to allow municipal entities to
withdraw a certain amount of water from Lake
Lanier, the Corps has either explicitly or effectively
allocated some of Lake Lanier’s storage to those
withdrawals. Because water supply is not an author-
ized purpose of Lake Lanier, if any of these realloca-
tions constitute a major structural or operational
change or seriously affect the purposes for which the
project was authorized, the Corps must seek Con-
gressional approval for the reallocations.
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Alabama, Florida, and the SeFPC challenge several
of the Corps’s water-supply reallocations. The first
are what Alabama and Florida call “de facto” reallo-
cations. Prior to the initiation of this lawsuit in 1990,
the Corps had entered into water-supply contracts
with several Georgia entities: ARC, Gwinnett Coun-
ty, Gainesville, Buford, and Cumming. While all of
these contracts expired in 1989 or 1990, there is no
dispute that the Corps continues to allow these
entities to withdraw water pursuant to the contracts
today. In fact, the amount of water these entities
presently withdraw far exceeds the amount they
were entitled to under the so-called “holdover” con-
tracts. With the exception of the withdrawal
amounts approved by Congress in the 1950s, Ala-
bama and Florida contend that all of the “holdover”
contracts require an illegal reallocation of storage to
water supply. The Corps maintains that these con-
tracts were interim only and that no permanent
reallocations were intended or accomplished under
the pre-1990 contracts. However, the Corps is bound
by the D.C. Circuit’s determination in SeFPC that
interim contracts are subject to the strictures of the
WSA. Thus, the “de facto” reallocations accomplished
by the “holdover” contracts must be evaluated under
the WSA.

The PAC Report endeavored to make permanent
these “de facto” reallocations and some additional
reallocations of storage. The PAC Report’s realloca-
tions are the second type of reallocations at issue.

The final reallocations that must be evaluated un-
der the WSA are the reallocations requested by
Georgia in the 2000 water-supply request. These
reallocations are the largest of the three realloca-
tions at issue. Thus, if the Court determines that
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either the “de facto” reallocations or the PAC Re-
port’s reallocations violate the WSA, then the water-
supply request’s reallocations likewise violate the
WSA.

a. “De facto” reallocations

Starting in the early 1970s, the Corps began allow-
ing municipalities surrounding Lake Lanier to
withdraw water directly from the lake. Two of these
municipalities, Buford and Gainesville, had a preex-
isting right to withdraw some water from the lake
because their previous water intake structures on
the Chattahoochee River were inundated by Lake
Lanier. The Corps recognized that it could not uni-
laterally determine that the remaining municipali-
ties were allowed to withdraw large amounts of
water from the lake, and thus characterized the
various contracts as “interim.” For example, the
Corps told Gwinnett County in 1973 that it could
withdraw water from the reservoir, pending the
completion of the MAAWRMS and the changes in the
project that the Corps expected to result from that
study.

By 1990, contracts were in place for reallocations
that would allow 85 million gallons per day to be
withdrawn from Lake Lanier and 50 million gallons
per day to be withdrawn from the Chattahoochee
River.21 In 2006, the average daily withdrawals from
the lake totaled 141 million gallons per day. Report,
Water Withdrawals-Lake Sidney Lanier (Buford

21 ARC’s contract with the Corps provided for 50 million gallons
per day in addition to what the Corps considered the “incidental
benefit” from releases for power of 327 million gallons per day.
As discussed infra, the Corps’s conclusion that 327 million
gallons per day is available incidentally to power operations is
not supported by the record.
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Reservoir), Georgia-Chattahoochee River-ACF Basin
1-8 (no date) (ACF044236-43). The ARC’s average
daily withdrawal was 316 million gallons per day.22

Id. at 9.

Under normal operations, the contracted-for with-
drawal amounts equal approximately 86,200 acre-
feet of storage for the lake withdrawals, and approx-
imately 50,700 acre-feet for the excess river with-
drawals. (See supra n. 14.) In 2006, the actual with-
drawals required 143,000 acre-feet of storage for the
withdrawals from the lake. Although the ARC did
not require the additional 50 million gallons per day
in its contract with the Corps, by virtue of the
Corps’s commitment to provide that amount (should
ARC need it), the additional 50 million gallons per
day, or 50,700 acre-feet, were nevertheless held in
water-supply storage and were unavailable for other
uses. Thus, the average daily total amount of storage
in Lake Lanier dedicated to water supply was
193,700 acre-feet under normal conditions, or 18.5%
of Lake Lanier’s conservation storage of 1,049,400
acre-feet. If the Corps’s “critical yield” calculations
are used, however, the amount of storage dedicated

22 The Georgia parties argue that the Court must take into
account return flows, which are water the municipal entities
return to the lake and the river in the form of highly treated
wastewater. According to the Georgia parties, “[o]mitting
return flows is a major omission, and error, because storage
utilization is a function of net, and not gross, withdrawals of
water.” (Ga.’s Mem. in Opp’n to SeFPC’s Mot. at 41.) However,
none of the municipal entities is required to return any water to
Lake Lanier or the Chattahoochee River, but the Corps is
required by the various water-supply contracts to allow the
entities to withdraw a certain amount of water from the lake
and river. The Court must evaluate the Corps’s obligations,
independent of any voluntary return flows, because regardless
of the return flows the Corps’s obligations remain the same.
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to water supply rises to an average of slightly more
than 208,800 acre-feet. The Corps generally calcu-
lates storage requirements using critical yield, as
opposed to normal operations. PAC Report, app. C, at
C-1 (ACF041299) (stating that to determine storage-
yield relationship, the Corps selects a severe drought
period “during which the project will be expected to
provide a ‘firm’ yield”); see also Steven R. Cone, Team
Leader, Planning & Pol’y Div., U.S. Army Corps of
Eng’rs, Summary of “Technical Data” on Impacts of
GA Request for WS at Lake Lanier ¶ 1 (2002), in
2002 Stockdale Memorandum, enclosure
(SUPPAR005092) (using “critical period” yield for
storage calculations).

According to the Corps’s storage calculation meth-
od, the reallocation accomplished by virtue of the
“holdover” contracts is 208,100 acre-feet, or 19.8% of
Lake Lanier’s conservation storage. This calculation
assumes that 327 million gallons per day in the
ARC’s river withdrawals are indeed “incidental” to
the power operations at the dam, a point that the
parties vigorously dispute. It also assumes that the
“baseline” for operations in Lake Lanier is zero
storage for water supply. The D.C. Circuit concluded
that zero storage was the correct baseline but, as
discussed above, neither the Court nor the parties
are bound by that conclusion.

The base of operations at Buford Dam was to pro-
vide 600 cfs of flow past Atlanta and to allow Buford
and Gainesville to withdraw a total of 10 million
gallons per day from Lake Lanier. 1958 Manual app.
B, at B-13 (ACF001796) (providing for flows of 600
cfs to Atlanta). In 1975, the Corps, Atlanta, and
Georgia Power Company agreed that “existing prac-
tices” allowed an average annual downstream with-
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drawal of 230 million gallons per day. (Corps’s Mem.
Supp. Mot. Summ. J. at 31) (citing Letter from
Edwin C. Keiser, Col., U.S. Army Corps of Eng’rs, to
Leonard Ledbetter, Dir., Ga. Dep’t of Natural Res.
(July 21, 1975) (SUPPAR036976-77).) In 1979, the
same parties determined that “an annual average of
266 million gallons per day * * * could be withdrawn
from flows that occur incidentally as a result of
project operations.” (Id. at 47 n. 34 (referencing the
1979 Modified Interim Plan, described in
MAAWRMS at 8 (ACF015500), but not included in
the administrative record).)23 Withdrawals of 266
million gallons per day would, however, require
operational changes. (Id. at 32 (citing Letter from
Kenneth E. McIntyre, Brigadier Gen., U.S. Army
Corps of Eng’rs, to Leonard Ledbetter, Dir., Ga.
Envt’l Protection Div. (Apr. 27, 1979)
(SUPPAR036997-37002)).)

Thus, the Corps determined in 1975 that the “base-
line” for operations was 230 million gallons per day
downstream, plus the 10 million gallons per day
Gainesville and Buford were Congressionally author-
ized to withdraw from the lake. This “baseline”

23 In 1986, the Corps revised this number to the 327 million
gallons per day figure it uses today. There is no explanation in
the record as to how the incidental benefits of regular power
operations at the dam would increase from 230 million gallons
per day in 1975 to 327 million gallons per day in 1986. Even the
Corps appears to recognize that 327 million gallons per day is
at best an estimate, stating that it “expects that further
analysis * * * would validate the Corps’ 1986 determination
that up to 327 mgd could be provided on an annual average
basis from flows that occur incidentally as a result of project
operations.” Id. at 47 n. 34. The Court must rely on the data
that is supported by the record, however, not data that the
Corps expects, at some point in the future, to be borne out by
“further analysis.”
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amounted to slightly less than 224,700 acre-feet of
storage, using the 1734 cfs yield figure. The 1979
baseline of 266 million gallons per day for down-
stream withdrawals required storage of almost
258,400 acre-feet. In 2006, the Corps allowed an
average of 141 million gallons of water to be with-
drawn daily from the lake, and committed to 377
million gallons per day for the ARC’s use down-
stream. See Report, Water Withdrawals-Lake Sidney
Lanier (Buford Reservoir), Georgia-Chattahoochee
River-ACF Basin 1-9 (Corps document listing total
withdrawals from 1987 through September 2007)
(ACF044236-44). These commitments amount to
almost 485,000 acre-feet of storage using the 1734 cfs
yield (and 566,300 acre-feet using the more current
1485 cfs yield figure). This is 226,600 acre-feet more
than the “base” operations the Corps described in
1979 and 260,300 acre-feet more than the 1975 base
operations.24 Whichever baseline is used, the differ-
ence is more than 21.5% of Lake Lanier’s total con-
servation storage. Thus, without any Congressional
authorization, the Corps has reallocated nearly a
quarter of Lake Lanier’s conservation storage to
support water supply.

That this reallocation is a major operational change

24 Adding the 11,200 acre-feet Congress allocated to Gwinnett
County in 1956 increases the 1975 baseline to 235,900 acre-feet,
and the 1979 baseline to 269,600 acre-feet. As noted above,
however, Gwinnett County did not begin to withdraw water
from Lake Lanier until sometime in the 1970s, pursuant to
contracts that did not purport to be based on the 1956 legisla-
tion and which allowed far greater withdrawals than Congress
envisioned. The inclusion of Gwinnett County’s original author-
ization does not, however, significantly change any of the
Court’s calculations. Moreover, Gwinnett County’s Congres-
sionally authorized use of 11,200 acre-feet of storage expired in
2006.
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is self-evident. The D.C. Circuit held that a realloca-
tion of twenty-two percent of Lake Lanier’s conserva-
tion storage was a major operational change “on its
face” and, as discussed previously, the parties are
bound by this holding. The WSA requires the Corps
to seek Congress’s authorization before effecting any
major changes to project purposes. The Corps failed
to do so and thus the so-called “de facto” realloca-
tions violate the WSA.

b. PAC Report

The PAC Report recommended that Congress ap-
prove a reallocation of 207,000 acre-feet of storage in
Lake Lanier to support water supply. PAC Report at
12 (ACF041176). Under the Corps’s calculations, this
amounts to 19.7% of the total conservation storage in
Lake Lanier.

The PAC Report assumed that by 2010, water-
supply withdrawals from Lake Lanier would reach
151 million gallons per day. Id. app. C, at C-2
(ACF041300). The projected downstream needs were
378 million gallons per day. Id. Using a “firm yield”
figure of 1734 cfs from the 1939-1942 drought,25 151
million gallons per day of lake withdrawals requires
141,700 acre-feet of storage. Id.26

To calculate the storage required for downstream
withdrawals, the Corps assumed that 200 million
gallons per day were available for withdrawal down-

25 The Corps recognized that the 1986-1988 drought would
likely result in a lower “firm yield” than the 1939 drought, and
estimated that the new yield figure would be 1455 cfs. Id.
Actual yield from the 1986 drought has been set at 1485 cfs. See
supra n. 14.

26 The Court’s own calculation of the storage required for 151
million gallons per day yields a slightly different figure of
141,370 acre-feet.
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stream during the 66-hour off-peak (weekend) gener-
ation period, as a result of the smaller turbine’s
releases of 600 cfs during this period. The Corps
calculated that the storage necessary to accommo-
date the extra 178 million gallons per day, or 275 cfs,
necessary for downstream water supply during this
off-peak period was 65,225 acre-feet. Id. app. C., at
C-4 (ACF041302). To achieve this number, the Corps
did not perform the usual calculation.27 Rather, the
Corps assumed that 378 million gallons per day
could be accommodated by existing operations during
peak generation periods. According to the Corps, the
only withdrawal that would require a reallocation of
storage was the 178 million gallons per day in non-
incidental withdrawals that occurred during the off-
peak generation period of 66 hours, or 2.75 days.
Thus, the Corps multiplied the cfs required for 178
million gallons per day (calculated as 178 x 1.547) by
2.75 to give a “dsf” figure.28 The dsf were then divid-
ed by 7 days to give a daily cfs rate of 108 cfs. The
Corps then performed the usual calculation
(108/1734 x 1,049,400) to determine that 178 million
gallons per day of off-peak withdrawals would re-
quire storage of only 65,225 acre-feet.

The assumption that 378 million gallons per day is
available downstream as incidental to the peak
operation of the dam is, however, far greater than
any assumption the Corps has ever made regarding
“incidental” operation of the project. If 378 million
gallons per day is “incidentally” available for 4.25
days every week, with 200 million gallons per day

27 The usual storage calculation would have been 178 mgd x
1.547 cfs/1734 x 1,049,400. Under this formula, 178 million
gallons per day requires 166,600 acre-feet of storage.

28 The Corps nowhere defines this term.
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available for 2.75 days, the average daily “incidental”
benefit is more than 308 million gallons per day,
which is 68 million gallons per day more than the
1975 “baseline” average and 42 million gallons per
day more than the Corps’s 1979 assumptions. The
Corps does not explain this large discrepancy.

Using instead the “baseline” average of 230 million
gallons per day available incidentally to downstream
users, the PAC Report’s reallocations are much
greater. To accommodate the projected need of 378
million gallons per day minus the incidentally avail-
able 230 million gallons per day would require an
average of 148 million gallons per day, or 138,500
acre-feet of storage using the 1734 cfs yield figure.
Using the more recent critical yield figure of 1485
cfs, the PAC Report’s reallocations for downstream
use is almost 161,800 acre-feet. When added to the
acknowledged 141,000 acre-feet necessary to support
in-lake withdrawals, the total reallocation requested
by the PAC Report is 279,500 acre-feet, or 302,800
acre-feet using current yield figures. The percent of
storage reallocated under the PAC Report is 26.6% to
almost 28.8% of Lake Lanier’s total conservation
storage.

Whether the Court uses the Corps’s calculations of
a 19.7% reallocation or its own calculations, however,
is of no moment to the WSA analysis. As the Corps
itself acknowledged when sending the PAC Report to
Georgia’s Senator Nunn, the reallocations recom-
mended by the PAC Report would require Congres-
sional authorization under the WSA. Letter from
Louis J. Martinez, Lt. Col., U.S. Army Corps of
Eng’rs, to Sen. Sam Nunn, Ga., at 2 (Dec. 29, 1989)
(SUPPAR011719). Before the Corps can implement
any of the recommendations in the PAC Report, it
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must secure Congress’s approval to do so.

c. Georgia’s 2000 Water-Supply Request

In May 2000, Georgia Governor Roy E. Barnes sent
a formal request to the Corps to allow withdrawals
from Lake Lanier of up to 297 million gallons per day
by 2030, and to provide sufficient releases from the
dam to allow downstream withdrawals of 408 million
gallons per day by 2030. Letter from Roy E. Barns,
Governor, Ga., to Joseph W. Westphal, Asst. Sec’y of
the Army for Civil Works, at 1 (May 16, 2000)
(ACF042582). The Corps denied the request, stating
that the requested withdrawals would require a
reallocation of 370,930 acre-feet of storage, or more
than thirty-four percent of the total conservation
storage in Lake Lanier.29 2002 Stockdale Memoran-
dum at 9 (SUPPAR001050).

Given that the D.C. Circuit in SeFPC determined
that a reallocation of twenty-two percent of Lake
Lanier’s conservation storage was a major operation-
al change that required Congressional approval,
there can be no doubt that Georgia’s request to
reallocate thirty-four percent of Lake Lanier’s con-

29 The 2002 Stockdale Memorandum stated that the total
conservation storage in Lake Lanier is 1,087,600 acre-feet. 2002
Stockdale Memorandum at 8 (SUPPAR001049). The Corps uses
this figure throughout its briefing on the instant Motions. From
the time of Buford Dam’s construction, the Corps has calculated
the conservation storage as 1,049,400 acre-feet. It appears that
the 1,087,600 acre-feet figure is in fact a seasonal variation-
during the summer months the Corps increases the conserva-
tion pool from elevation 1070 to 1071. See Apalachicola Basin
Reservoir Regulation Manual app. B, at B4-1(ACF018475).
Because the larger storage amount is a short-term variation
from the usual conservation storage figure, the Court has used
the well-documented, historical storage amount in its calcula-
tions. However, the use of the larger storage amount would not
significantly change the calculations.
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servation storage likewise requires Congressional
authorization.

3. “Seriously Affect” Project Purposes

The Corps contends that any storage reallocation to
accommodate existing water-supply needs will have
an insignificant impact on the project’s authorized
purposes of hydropower generation and downstream
navigation. According to the Corps, the reallocations
will cause only a one percent reduction in hydropow-
er generation. (Corps’s Mem. Supp. Mot. Summ. J. at
60.) However, as discussed above, the Corps’s calcu-
lations of the storage required to meet current needs
are suspect: according to the Corps, existing needs
require only 122,714 acre-feet of storage for in-lake
withdrawals and no storage for downstream with-
drawals, because those withdrawals are within the
327 million gallons per day of alleged incidental
benefit from operation of the dam. The Corps uses
the wrong baseline, however, assuming not only that
327 million gallons per day are available down-
stream, but also assuming that the “baseline” for in-
lake withdrawals is considerably higher than the 10
million gallons per day allowed by the 1950s con-
tracts.

As noted above in footnote 23, the Corps deter-
mined in 1986 that 327 million gallons per day were
available incidental to hydropower generation at
Buford Dam. The Corps’s conclusion was not, howev-
er, that more water was somehow going through the
turbines to allow for the increased downstream
withdrawals. Rather, the Corps determined that
allowing downstream withdrawals of 327 million
gallons per day would not seriously affect the hydro-
power benefits. In other words, the Corps determined
in 1986 that 327 million gallons per day for down-
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stream withdrawals was “the point at which the
Lake Lanier project authority ends.” (Corps’s Mem.
Supp. Mot. Summ. J. at 33.) Because the Corps has
not sufficiently supported its conclusions with re-
spect to the 327 million gallons per day figure, the
Court has used an earlier Corps determination that
230 million gallons per day is available as truly
incidental to power generation at the dam.

Not only has the Corps failed sufficiently to support
the 327 million gallons per day figure, but its incre-
mental increases of the alleged water-supply benefit
incidental to hydropower illustrate a fundamental
problem with the Corps’s arguments regarding when
its authority under the WSA ends. To take the
Corps’s arguments to their logical conclusion, the
Corps may allow small changes in operations year
after year, without seeking any Congressional ap-
proval for those changes. Thus, if hydropower is
affected only one percent this year, another one
percent next year, and so on, the Corps would argue
that no Congressional authorization is required. But
if the cumulative effect on hydropower throughout
the years adds up to twenty percent, then the ques-
tion becomes at what point Congress must be con-
sulted. As the D.C. Circuit stated, “it is unreasonable
to believe that Congress intended to deny the Corps
authority to make major operation changes without
its assent, yet meant for the Corps to be able to use a
loophole to allow these changes” to occur incremen-
tally, rather than all at once. SeFPC, 514 F.3d at
1324-25. The Court must evaluate the cumulative
effect of all of the changes in operations at Lake
Lanier. In doing so, the Court has determined that
327 million gallons per day are not available as
incidental to the operations of Buford Dam as Con-
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gress, the Corps, and the hydropower interests
envisioned. Rather, as the Corps determined in 1975,
230 million gallons per day are available as a result
of the normal operation of the Buford Dam.

In the original Cost Allocation Studies for the
Buford project, the Corps computed the available
power benefits from Buford Dam as 170,000,000
kilowatt hours (“kwh”), or 170,000 megawatt hours
(“mwh”). U.S. Army Corps of Eng’rs, Cost Allocation
Studies, Apalachicola, Chattahoochee and Flint
Rivers Projects, Basis of All Allocations of Costs for
Buford and Jim Woodruff Projects Adopted by the
Chief of Engineers 19 (1959) (ACF002101). According
to the SeFPC, one way the harm to hydropower can
be calculated is by comparing the actual annual
generation to the benefits the Corps believed would
be available from the project. Only four times since
1994 has the Buford Dam generated 170,000 mwh or
more; and in five different years, power generation
has fallen below 100,000 mwh. According to the
SeFPC, the total value of the loss of hydropower
benefits at Buford Dam is more than 60,000 mwh,
which is worth $59 million. Now the Corps and the
Georgia parties take issue with the SeFPC’s calcula-
tion of its damages. However, in the 2002 Stockdale
Memorandum the Corps stated that the expected
loss of hydropower benefits from the reallocations
Georgia requested were more than 95 mwh per day,
or a $3 million annual reduction in benefits. 2002
Stockdale Memorandum at 9 (SUPPAR001050).

Another way to look at the harm to hydropower is
in the change from peak operations to non-peak
operations. From the beginning of the Buford project,
the purpose of weekend release was to support water
supply. Thus, the generation figures demonstrate
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that releases were much lower on weekends for the
first decades of the project’s operation. See, e.g.,
Report, 24 Hour-Actual Generation at Buford, 1960
Water Year 3 (SUPPAR026251) (showing weekend
generation figures that are hundreds of mwh lower
than weekday figures). In 1989, only nine percent of
the energy generated by the Buford project was
generated on Saturdays and Sundays. By 2007,
however, weekend energy generation constituted
nineteen percent of the total power generated by the
dam. (Ala. & Fla.’s Factual App. ¶ 750 (citing Report,
24 Hour-Actual Generation at Buford 1-51
(SUPPAR026249-99)).) Because non-peak power is
much less valuable than peak power, the harm to
hydropower from this change in operations is obvi-
ous.30

The SeFPC argues that, if the Court orders the
Corps to put in place the “crediting mechanism”
described by the Southeastern Federal Power Cus-
tomers Settlement Agreement, the serious effect on
hydropower will be remedied. (E.g., SeFPC’s Resp.
Mem. to Mot. for Summ. J. and Opp’n filed by Corps
at 1.) It is far from clear that Congress intended that
the Corps could sidestep the Congressional-
authorization requirement of the WSA by merely
paying off the interests seriously affected. Such a
remedy is, in the Court’s opinion, for Congress to
consider when it evaluates the proposed changes in
the project’s operation.

30 That hydropower has been harmed is relevant in determining
whether the Corps’s operation of the project to support water
supply has seriously affected the Congressionally authorized
purposes. However, this does not mean that the SeFPC has any
monetary claim for lost hydropower benefits. As the Court has
made clear in previous rulings, the Court will not consider
arguments regarding remedies at this time.
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The Corps’s decision to support water supply has
seriously affected the purposes for which the Buford
project was originally authorized. The Corps is
therefore in violation of the WSA.

E. Combined Authorities

The Georgia parties claim that the WSA, 1944
FCA, 1946 RHA, the 1956 statute that allowed the
Corps to contract with Gwinnett County for water-
supply withdrawals, and the Corps’s contracts with
Gainesville and Buford (the “relocation contracts”),
taken together, establish that water supply is an
authorized purpose of the Buford project. The Court
has addressed the legislative history of the Buford
project, including the 1946 RHA, the relocation
contracts, and the Gwinnett County water-supply
request and resulting Congressional enactment. See
supra pp. 1310-22. Contrary to the Georgia parties’
argument, taken together the relevant statutes and
legislative history point to only one conclusion: water
supply, in the form of withdrawals from Lake Lanier
and large-scale withdrawals from the Chattahoochee
River, was not an authorized purpose of the Buford
project. The Georgia parties’ argument that a combi-
nation of authorities allows the water-supply with-
drawals is without merit.

F. Remaining Claims

The parties claim that the Corps’s operations of the
Buford project violate NEPA, the 1944 FCA, the
CZMA, and other statutes, and that the various
manuals, plans, and other methods through which
the Corps operates the Buford project also violate
federal law. Because the Court has determined that
the Corps must seek Congressional authorization
before it can reallocate storage in Lake Lanier to
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water supply, the parties’ remaining Phase 1 claims
regarding the Corps’s operations and the plans for
those operations are moot. See Envtl. Def. Fund, Inc.
v. Alexander, 467 F.Supp. 885, 888 (N.D.Miss.1979)
(noting that, if a project is not legally authorized, “all
other issues are mooted until such time as proper
authorization may be obtained from Congress”).

G. Operations Going Forward

The Court recognizes that it will take time to se-
cure the required Congressional authorization for the
changes to the operation of the Buford project. In
addition, the municipal entities that withdraw water
from Lake Lanier and the Chattahoochee River
cannot suddenly end their reliance on that water
merely because a federal court has determined that
the Corps failed to comply with its statutory obliga-
tions. Thus, the Court will stay Phase 1 of this
litigation for three years, to allow the parties to
obtain Congress’s approval for the operational
changes the water-supply providers request. During
the stay, the parties may continue to operate at
current water-supply withdrawal levels but should
not increase those withdrawals absent the agree-
ment of all other parties to this matter. The Court
does not believe that a stay of Phase 2 is warranted
at this time, and therefore will consider the Phase 2
claims in accordance with the most recent scheduling
order.

At the end of three years, absent Congressional
authorization or some other resolution of this dis-
pute, the terms of this Order will take effect. For
Atlanta and the communities surrounding Lake
Lanier, this means that the operation of Buford Dam
will return to the “baseline” operation of the mid-
1970s. Thus, the required off-peak flow will be 600
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cfs and only Gainesville and Buford will be allowed
to withdraw water from the lake. The Court recog-
nizes that this is a draconian result. It is, however,
the only result that recognizes how far the operation
of the Buford project has strayed from the original
authorization.

As the Court stated at the hearing, the slow pace at
which the Corps operates has only served to further
complicate and provoke this already complicated and
inflammatory case. It is beyond comprehension that
the current operating manual for the Buford Dam is
more than 50 years old. Certainly, the pendency of
this litigation has made the Corps’s completion of
plans and manuals more difficult. However, the
states and municipalities that rely on the ACF basin
for water cannot determine how the operation of the
project will affect their interests if they do not un-
derstand how the Corps intends to operate the
project. The uncertainty created by the Corps’s
alarmingly slow pace only adds to the frustration of
all parties involved in this litigation. The Court
encourages the Corps to complete its plans for the
ACF basin as quickly as possible, to allow the parties
and Congress to analyze more effectively the future
of this vital resource.

The blame for the current situation cannot be
placed solely on the Corps’s shoulders, however. Too
often, state, local, and even national government
actors do not consider the long-term consequences of
their decisions. Local governments allow unchecked
growth because it increases tax revenue, but these
same governments do not sufficiently plan for the
resources such unchecked growth will require. Nor
do individual citizens consider frequently enough
their consumption of our scarce resources, absent a
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crisis situation such as that experienced in the ACF
basin in the last few years. The problems faced in the
ACF basin will continue to be repeated throughout
this country, as the population grows and more
undeveloped land is developed. Only by cooperating,
planning, and conserving can we avoid the situations
that gave rise to this litigation.

CONCLUSION

As we all learned in grade school, the separation of
powers is fundamental to our federal government: a
power reserved to one branch may not be usurped by
another. This litigation presents a case study in the
need for this tripartite federal system. Congress
authorized and paid for the Buford Dam, and gave
the Corps authority to operate the dam. Congress
specified, however, that the Corps’s authority was
not without limits. If the Corps believes that it must
operate the project in a manner contrary to Con-
gress’s initial authorization of the project, it must so
inform Congress and secure Congress’s permission to
do so. Congress has made no exceptions for situa-
tions such as the present, when the need for the
change is great: the WSA does not provide that
“changes shall be made only upon the approval of
Congress unless it is inconvenient to do so.” Congress
reserved to itself the power to change the purposes
for federal projects such as the Buford Dam project.
The executive branch simply may not circumvent
that authority. Congressional approval of the reallo-
cation of storage in Lake Lanier is required.

The Court is sympathetic to the plight of the Corps,
which is faced with competing and legitimate claims
to a finite resource. Neither the Corps nor the Court
can make more water. However, as the D.C. Circuit
remarked, “Congress envisioned that changed cir-
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cumstances or ‘difficult situations’ might arise and
specified that any solution involving ‘major opera-
tional * * * changes’ required its prior authorization.”
SeFPC, 514 F.3d at 1325 (citations omitted). The
Corps’s failure to seek Congressional authorization
for the changes it has wrought in the operation of
Buford Dam and Lake Lanier is an abuse of discre-
tion and contrary to the clear intent of the Water
Supply Act. As such, the Corps’s actions must be set
aside.

Accordingly, IT IS HEREBY ORDERED that:

1. Alabama and Florida’s Motion for Summary
Judgment (Docket No. 191) is GRANTED in part
and DENIED in part;

2. The Georgia parties’ Motion for Summary Judg-
ment (Docket No. 195) is DENIED;

3. The SeFPC’s Motion for Summary Judgment
(Docket No. 238 in Civ. No. 3:08-640) is GRANTED
in part and DENIED in part;

4. The Corps’s Motion for Summary Judgment
(Docket No. 227) is DENIED;

5. APC’s Motion for Summary Judgment (Docket
No. 86 in Civ. No. 3:07-249) is DENIED;

6. Columbus and Columbus Water Works’ Motion
for Partial Summary Judgment (Docket No. 22 in
Civ. No. 3:07-1033) is DENIED;

7. Apalachicola’s Motion for Summary Judgment
(Docket No. 190) is GRANTED in part and
DENIED in part; and

8. The claims raised in Phase 1 of this litigation are
hereby STAYED for a period of three (3) years.
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APPENDIX C

In the

UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 09-14657-GG

In Re:

MDL-1824 TRI-STATE WATER RIGHTS
LITIGATION.

-------------------

On Appeal from the United States District Court
For the Middle District of Florida

-------------------

FILED
U.S. COURT OF APPEALS

ELEVENTH CIRCUIT
SEP 16 2011

ON PETITION(S) FOR REHEARING AND
PETITION(S) FOR REHEARING EN BANC

Before MARCUS and ANDERSON, Circuit Judges,
and MILLS,* District Judge.

PER CURIAM:

The Petition(s) for Rehearing are DENIED and no
Judge in regular active service on the Court having
requested that the Court be polled on rehearing en
banc (Rule 35, Federal Rules of Appellate Proce-

* Honorable Richard Mills, United States District Judge for the
Central District of Illinois, sitting by designation.
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dure), the Petition(s) for Rehearing En Banc are
DENIED.

ENTERED FOR THE COURT:

/s/ R. Lanier Anderson_____________

UNITED STATES CIRCUIT JUDGE
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APPENDIX D

United States Court of Appeals,
District of Columbia Circuit

SOUTHEASTERN FEDERAL POWER
CUSTOMERS, INC., Appellee

v.

Peter GEREN, Secretary of the United States De-
partment of the Army, et al., Appellees

State of Florida, Appellant.

Nos. 06-5080, 06-5081 | Argued Nov. 16, 2007 |
Decided Feb. 5, 2008.

Before: ROGERS and KAVANAUGH, Circuit Judges,
and SILBERMAN, Senior Circuit Judge.

Opinion

ROGERS, Circuit Judge.

This case arises out of the requirements of three
States for water stored in a federal reservoir. The
States of Alabama and Florida appeal the order of
the district court approving a Settlement Agreement
between Southeastern Federal Power Customers,
Inc. (“Southeastern”), a group of Georgia water
supply providers (“Water Supply Providers”), the
U.S. Army Corps of Engineers (the “Corps”), and the
State of Georgia. The Agreement provides for a ten
or twenty year “temporary” reallocation of over
twenty percent (20%) of the water storage in the
Lake Lanier reservoir, which is located in the State
of Georgia and operated by the Corps. Alabama and
Florida contend that the Agreement violates the
Water Supply Act (“WSA”), 43 U.S.C. § 390b(d), the
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Flood Control Act (“FCA”), 33 U.S.C. § 708, and the
National Environmental Protection Act (“NEPA”), 42
U.S.C. § 4321 et. seq. We need address only one of
the statutory challenges. Under the WSA, the Corps
must obtain prior Congressional approval before
undertaking “major * * * operational changes.” §
301(d), 43 U.S.C. § 390b(d). Because the Agreement’s
reallocation of Lake Lanier’s storage space consti-
tutes a major operational change on its face and has
not been authorized by Congress, we reverse the
district court’s approval of the Agreement.

I.

The setting for this case is Lake Sidney Lanier, a
federally owned reservoir operated by the Corps and
located in Georgia. It was created by the construction
of the Buford Dam on the Chattahoochee River,
approximately fifty miles northeast of the city of
Atlanta. To the south of the Buford Dam, the Chat-
tahoochee joins the Flint River and the two become
the Apalachicola River, which flows through north-
ern Florida and eventually into the Gulf of Mexico.
The three river systems make up the Apalachicola-
Chattahoochee-Flint river basin (“ACF Basin”),
which includes counties in Alabama.

Congress authorized the Corps to design and build
Buford Dam in 1946, and the project was completed
in the mid-1950s. Beginning in the 1970s, the Corps
entered into a series of five-year renewable contracts
that allowed some of Lake Lanier to be used for
storage of local water supply. See Se. Fed. Power
Customers, Inc. v. Harvey, 400 F.3d 1, 2 (D.C.Cir.
2005). The last of the local water storage contracts
expired in 1990, but the Corps has permitted the
withdrawal of water, in increasing amounts, under
the terms of the expired contracts. Id.
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In 1989, before the expiration of the last temporary
local water storage contract, the Corps transmitted a
report to Congress recommending that 207,000 acre-
feet of storage in Lake Lanier be reallocated from
hydropower to local consumption, noting that this
might require Congressional approval. USACE,
POST AUTHORIZATION CHANGE
NOTIFICATION REPORT FOR THE
REALLOCATION OF STORAGE FROM
HYDROPOWER TO WATER SUPPLY AT LAKE
LANIER, GEORGIA (“PAC REPORT”) 1, 12, 26
(1989). In response, Alabama sued the Corps in the
federal district court in the Northern District of
Alabama, seeking to enjoin reallocation of Lake
Lanier’s storage space to water supply. This litiga-
tion resulted in a stay order, Alabama v. USACE,
No. CV90-H-1331-B (N.D.Ala. Sept. 19, 1990), and no
permanent water storage reallocation was undertak-
en despite the recommendations of the PAC
REPORT. In 1992, Alabama, Florida, Georgia and
the Corps entered into a Memorandum of Agreement
allowing existing withdrawals to continue or increase
in response to reasonable demand; in 1997, the same
three States and Congress approved the Apalachico-
la-Chattahoochee-Flint River Basin Compact (“Com-
pact”) to facilitate water storage allocation, planning
and dispute resolution in the ACF Basin. Pub.L. No.
105-104, 111 Stat. 2219. The Compact, which did not
assign rights to any quantity of water, id. at 8,
terminated on August 31, 2003, without resulting in
an agreement on the allocation of water storage
resources.

In 2000, Southeastern sued the Corps in the feder-
al district court in the District of Columbia, challeng-
ing the Corps’ statutory authority to divert water
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from Lake Lanier to the detriment of hydropower
users and alleging economic injury stemming from
increased withdrawals of water from Lake Lanier,
which allegedly compromised use of Lake Lanier’s
water for power generation. Georgia thereafter
petitioned the Assistant Secretary of the Army for
Civil Works to formally reallocate reservoir storage
space for local consumption-effectively requesting a
threefold increase in the amount of space devoted to
local water supply. In 2001, not having received a
response to its request, Georgia sued the Corps in
the federal district court in the Northern District of
Georgia. In 2002, Georgia’s request was denied. By
letter of April 15, 2002, the Acting Assistant Secre-
tary of the Army for Civil Works explained that
because “[t]his request involves substantial with-
drawals from Lake Lanier and accommodating it
would affect authorized project purposes * * * [the
matter had been referred to] the Office of the Army
General Counsel, [and t]hat office has * * * concluded
that it cannot be accommodated without additional
Congressional authorization.” Letter from R.L.
Brownlee, to Hon. Roy E. Barnes, Governor of Geor-
gia (Apr. 15, 2002), citing Memorandum of Earl
Stockdale, Deputy Gen. Counsel, Dep’t of the Army,
regarding Georgia Request for Water Supply from
Lake Lanier (Apr. 15, 2002) (“Army Legal Memoran-
dum”). The Georgia lawsuit is currently abated.
Georgia v. USACE, 223 F.R.D. 691, 699
(N.D.Ga.2004).

Meanwhile, in March 2001, the D.C. district court
referred the parties to mediation, where they were
eventually joined by Georgia and the Water Supply
Providers. The parties negotiated the Agreement at
issue and signed it in January 2003. The Agreement

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005058459&pubNum=344&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_344_699
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005058459&pubNum=344&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_344_699


194a

specifies that Lake Lanier’s storage space is
1,049,400 acre-feet. It requires the Corps to allocate
between 210,858 and 240,858 acre-feet of Lake
Lanier’s water storage to local municipal and indus-
trial uses for a once-renewable period of ten years;
the exact amount of space allocated depends on
whether Gwinnett County chooses to purchase all of
the storage space to which it is entitled. If, under the
Agreement, all of the storage space that may be
officially dedicated to local consumption is, then the
reallocation constitutes more than twenty-two per-
cent (22%) of the total storage space in Lake Lanier
and approximately nine percent (9%) more of the
total storage space than was being allocated for local
use in 2002. Compare Agreement at 5, and Army
Legal Memorandum at 8, with Agreement at 6. The
interim ten-year leases will become permanent if
Congress approves the change in use or a final court
judgment holds that such approval is not necessary,
Agreement at 10, and the Corps commits to recom-
mending that Congress formally “make the storage
covered by the Interim Contracts available on a
permanent basis,” id. at 11. The Agreement also
provides hydropower generators with payments in
the form of “credit to be reflected in hydropower
rates,” based on “revenues paid into the United
States Treasury [under contracts based on the
Agreement],” to compensate for lost opportunities
related to its reallocation of water storage rights. Id.
at 13.

In October 2003, after the Agreement was signed,
the D.C. district court allowed Alabama and Florida
to intervene and denied the motions to transfer the
case to the Georgia district court; Alabama and
Florida also resuscitated the Alabama lawsuit that
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was filed in 1990. On October 15, 2003, the Alabama
district court entered a preliminary injunction,
preventing the Agreement from being implemented.
The D.C. district court approved the Agreement on
February 10, 2004, contingent upon the “dissolution
of the [Alabama district court’s] injunction.” Se. Fed.
Power Customers v. Caldera, 301 F.Supp.2d 26, 35
(D.D.C.2004). The district court rejected Alabama’s
and Florida’s argument that the Agreement exceeded
the authority conferred on the Corps by Congress,
including applicable provisions of the WSA, the FCA
and NEPA. Id. at 31. It also concluded that while the
Agreement would affect hydropower generation, an
original purpose of Lake Lanier, the assent of the
hydropower generators meant that Congressional
approval for the allocation of storage space was not
required. Id. at 31-32. The district court quoted the
WSA’s “operational change” provision, but did not
explicitly address this issue. See id.

This court dismissed the initial appeal filed by
Alabama and Florida for lack of a final order, in view
of the conditional nature of the district court’s ap-
proval of the Agreement. Se. Fed. Power, 400 F.3d at
5. Following the dissolution of the Alabama district
court’s injunction, Alabama v. USACE, 424 F.3d
1117, 1136 (11th Cir. 2005), the D.C. district court,
on March 9, 2006, entered a final judgment that is
the basis for this appeal by Alabama and Florida.

II.

Alabama and Florida contend that the Agreement
should be set aside because it violates the WSA, the
FCA, and NEPA. They maintain that the realloca-
tion in the Agreement requires Congressional ap-
proval under the WSA because it both constitutes a
major operational change and seriously affects
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project purposes. They also contend that the Agree-
ment violates the FCA because it allows only the
short-term sale of surplus water, whereas the
Agreement is a long-term transaction involving
water that is not surplus; because the FCA prohibits
negatively affecting existing uses of affected water;
and because the Agreement is contrary to the Corps’
internal FCA contracting guidelines. Finally, they
contend that the Agreement violates NEPA by “ir-
revocably committ[ing] [the Corps] to executing the
[Agreement] at the completion of its NEPA analysis,”
Appellants’ Br. at 48, effectively bypassing the
statute.1

1 Alabama’s and Florida’s contention that the district court
abused its discretion in denying the motion to abate or transfer
this case to the Alabama district court is without merit. They
note that the Georgia district court abated the case before it in
favor of the prior-filed Alabama case, Georgia, 223 F.R.D. at
697-99, and that they urged the D.C. district court to do
likewise on the grounds that the Alabama and D.C. cases
involve substantially the same parties and subject matter, the
Alabama lawsuit was first filed, the Alabama court is more
convenient, and the “equities weigh in favor of abatement.”
Appellants’ Br. at 58. However, the district court adequately
justified its denial of the motion and did not abuse its discre-
tion. See Handy v. Shaw, Bransford, Veilleux & Roth, 325 F.3d
346, 349 (D.C.Cir. 2003). The district court explained that
“more entities purporting to be affected by the manner in which
the Corps makes disposition of the water storage capacity * * *
in Lake Lanier are now subject to the jurisdiction of this
[district c]ourt than are before [the Alabama district court],”
and reasonably concluded that the prospects of “duplicative
litigation and inconsistent adjudicative results” were reduced
by its review of the Agreement. Caldera, 301 F.Supp.2d at 31.
Hence, because reversal is not justified, the court need not
decide whether 28 U.S.C. § 2105, which precludes reversal by
“a court of appeals for error in ruling upon matters in abate-
ment which do not involve jurisdiction,” prevents review of the
abatement motion. Cf. Nascone v. Spudnuts, Inc., 735 F.2d 763,
771 (3d Cir. 1984); see also 15A CHARLES ALAN WRIGHT,
ARTHUR R. MILLER, EDWARD H. COOPER, FEDERAL
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The court reviews the fairness of a settlement
agreement for abuse of discretion. Moore v. Nat’l
Ass’n of Sec. Dealers, Inc., 762 F.2d 1093, 1106
(D.C.Cir. 1985). Although there are few precedents
on review of a settlement agreement for compliance
with statutory requirements, the district court could
hardly approve a settlement agreement that violates
a statute, see, e.g., Sierra Club, Inc. v. Elec. Controls
Design, Inc., 909 F.2d 1350, 1355 (9th Cir. 1990), and
this court owes the district court no deference in its
legal interpretations. Our statutory review then is de
novo, although this is largely a matter of semantics:
“A district court by definition abuses its discretion
when it makes an error of law,” Koon v. United
States, 518 U.S. 81, 100, 116 S.Ct. 2035, 135 L.Ed.2d
392 (1996); see also Donovan v. Robbins, 752 F.2d
1170, 1178 (7th Cir. 1984). In considering the Corps’
interpretation of its statutory authority to enter into
the Agreement, the court applies the familiar two-
step analysis under Chevron, U.S.A., Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837, 104
S.Ct. 2778, 81 L.Ed.2d 694 (1984).

[Where] Congress has directly spoken to the * * *
issue * * * that is the end of the matter; for the
court, as well as the agency, must give effect to the
unambiguously expressed intent of Congress * * *
if the statute is silent or ambiguous with respect to
the specific issue, the question for the court is
whether the agency’s answer is based on a permis-
sible construction of the statute.

Id. at 842-43, 104 S.Ct. 2778.

Section 301 of the WSA, 43 U.S.C. § 390b, ad-
dresses the development of “water supplies for

PRACTICE AND PROCEDURE § 3903 (3d ed.2007).
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domestic, municipal, industrial, and other purposes,”
specifically acknowledging that primary responsibil-
ity for their development is lodged in States and
localities. Id. § 301(a), § 390b(a). It authorizes stor-
age “in any reservoir project surveyed, planned,
constructed or to be planned * * * by the Corps of
Engineers or the Bureau of Reclamation” so long as
the costs of construction or modification are ade-
quately shared by the beneficiaries. Id. § 301(b), §
390b(b). The WSA provides, however, that:

Modifications of a reservoir project heretofore au-
thorized, surveyed, planned, or constructed to in-
clude storage as provided in subsection (b) of this
section which would seriously affect the purposes
for which the project was authorized, surveyed,
planned, or constructed, or which would involve
major structural or operational changes shall be
made only upon the approval of Congress as now
provided by law.

Id., § 301(d), § 390b(d) (emphasis added).

Alabama and Florida contend that the Agreement’s
reallocation of up to 240,858 acre-feet of storage
space to the Water Supply Providers constitutes a
“major * * * operational change[ ]” and thus requires
Congressional approval. They point to previous
analyses prepared by the Corps and the Office of the
Army General Counsel indicating that operational
changes on a similar scale would require Congres-
sional approval. See, e.g., PAC REPORT at 12; Army
Legal Memorandum at 12. Appellees offer that the
Agreement “merely leaves in place * * * [t]he status
quo [of] incremental increases in withdrawal
amounts by the Water Supply Providers as those
increases are permitted by Georgia,” Appellees’ Br.
at 37, and thus does not constitute an operational
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change. They would distinguish the 2002 Army Legal
Memorandum on the basis that Georgia’s request
involved a larger percentage of Lake Lanier than the
storage allocated by the Agreement and included
projections that were thirty as opposed to ten years
in the future. Appellees further offer that the
Agreement provides for compensation payments to
hydropower producers, thus “retaining the hydro-
power benefit and adding the water benefit,” id. at
38. Finally, Appellees offer that the reallocation is
temporary rather than permanent, and thus does not
require Congressional approval.

1.

As a threshold matter, we hold that Alabama and
Florida have standing to challenge the Agreement
insofar at it constitutes a major operational change
to the Lake Lanier reservoir.2 They credibly claim to
fear that the proposed reallocation of water storage
will result in “diminish[ed][ ] flow of water reaching
the downstream states.” Appellants’ Br. at 2. The
Agreement does potentially reduce the amount of
water flowing downstream, Agreement at 5; Ala-
bama, 424 F.3d at 1122, and the ACF basin would
thereby be affected by changes to the quantity of
water in the Chattahoochee River for as long as
twenty years, see, e.g., Agreement at 10; cf. Georgia
v. USACE, 302 F.3d 1242, 1252 (11th Cir. 2002). As
the ACF basin includes parts of both Alabama and
Florida, they would be directly impacted by the
Agreement’s proposed changes to water storage uses;

2 The court, therefore, has no occasion to consider whether
Alabama and Florida would have standing to challenge the
Agreement as “seriously affect[ing]” the original Congressional-
ly authorized purposes of Lake Lanier. Cf. Opinion Concurring
in the Judgment (hereinafter, Concurring Op.) at ----.
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in its complaint, Florida alleged various negative
environmental impacts from reduced water flow. In
addition, the states’ quasi-sovereign interests enti-
tles them to “special solicitude” in standing analysis.
See Massachusetts v. EPA, 549 U.S. 497, 127 S.Ct.
1438, 1455, 167 L.Ed.2d 248 (2007). To the extent
the Agreement provides that “entering into the
storage contracts described in this Agreement * * *
potentially gives rise to certain obligations under
NEPA,” Agreement at 14, any attendant delay due to
the Corps’ compliance with NEPA does not affect the
imminence of the claimed injury. The Agreement
commits the Corps to use its “best efforts to complete
any applicable requirements of NEPA as expeditious-
ly as practicable.” Id.; cf. Massachusetts, 127 S.Ct. at
1456. In addition, the Agreement states that its
NEPA compliance provision “does not apply to the
Supplement to Relocation Contract” between the
Corps and the City of Gainsville allowing removal of
water from Lake Lanier from the date of settlement,
Agreement at 12, 14.

Alabama and Florida thus show both the immi-
nence of injury-in-fact and its causation, and revers-
ing the approval of the Agreement would provide
redress to their injury. See generally Lujan v. De-
fenders of Wildlife, 504 U.S. 555, 560-61, 112 S.Ct.
2130, 119 L.Ed.2d 351 (1992). Alabama’s and Flori-
da’s prudential standing is likewise established
because they come within the zone of interests that
Congress could reasonably have intended to protect.
See Clarke v. Sec. Indus. Ass’n, 479 U.S. 388, 399-
401, 107 S.Ct. 750, 93 L.Ed.2d 757 (1987).

2.

Section 301 of the WSA plainly states that a major
operational change to a project falling within its
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scope requires prior Congressional approval.3 Con-
sistent with this plain text, the Corps has long
recognized that its discretion to alter a project’s
operations without Congressional approval is limited
to non-major matters. It acknowledged in the 1989
PAC REPORT, at 12, that Congressional approval
might be required for reallocation of 207,000 acre-
feet, or approximately twenty percent (20%) of Lake
Lanier’s total current storage as specified in the
Agreement. In 2002, on the basis of a legal opinion
from the Office of the Army General Counsel, the
Corps rejected Georgia’s request that 370,930 acre-
feet, approximately thirty-five percent (35%) of Lake
Lanier’s total storage, be reallocated to local use.
That legal opinion concluded that Georgia’s request
was of a magnitude that would “involve substantial
effects on project purposes and major operational
changes” and therefore required prior Congressional
approval. Army Legal Memorandum at 1; see also id.
at 9, 13. This conclusion was based on a comprehen-
sive analysis: The Army Legal Memorandum identi-
fied the “specifically authorized purposes [of Lake
Lanier] * * *. [as] navigation, hydropower genera-
tion, and flood control-with water supply as an
incidental benefit,” id. at 6; reviewed relevant con-
gressional authorizations, beginning with the Rivers
and Harbor Acts of 1945, noting that, according to
engineers’ reports, water supply was an “incidental
benefit” of the Dam; and cited statutory limitations
on the Corps’ authority to modify any existing project

3 The Corps has not suggested that “the approval of Congress”
required by the statute means anything other than a bill or
resolution passed by both Houses that is either signed by the
President or passed by two-thirds of both Houses over the
President’s veto. Cf. U.S. CONST. art. I, § 7.
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under the WSA, id. at 3-9, referencing a House
subcommittee report contrasting the Corps’ authority
to make “minor modifications” as distinct from
“major changes in a project” and observing that
“[t]he Corps’ view of its discretionary authority in
this area comports with that of Congress,” id. at 10-
11 (quoting U.S. HOUSE COMM. ON PUBLIC
WORKS, SUBCOMM. TO STUDY CIVIL WORKS,
REPORT ON THE CIVIL FUNCTIONS PROGRAM
OF THE CORPS OF ENGINEERS, 82ND
CONGRESS at 22 (1952)). The Corps’ legal defense
of then-existing water withdrawals was limited to a
footnote, without citation to authority, which stated
that “the agency does have the discretionary authori-
ty to meet the current water supply needs of the
municipalities surrounding the reservoir,” id. at 8 n.
2.

On its face, then, reallocating more than twenty-
two percent (22%, approximately 241,000 acre feet)
of Lake Lanier’s storage capacity to local consump-
tion uses, see Agreement at 5-6, constitutes the type
of major operational change referenced by the WSA;
the reallocation’s limitation to a “temporary” period
of twenty years does not change this fact. Even a
nine percent (9%, approximately 95,000 acre feet)
increase over 2002 levels for twenty years is signifi-
cant. Appellees’ contrary arguments are unpersua-
sive.

First, Appellees maintain that the Agreement
simply reflects the status quo of gradual water
storage reallocation, and consequently does not
constitute a major operational change. But the
appropriate baseline for measuring the impact of the
Agreement’s reallocation of water storage is zero,
which was the amount allocated to storage space for
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water supply when the lake began operation. Other-
wise, under Appellees’ logic, even if the Agreement
had simply kept in place a series of interim agree-
ments that allocated all of Lake Lanier to storage for
local consumption, no major operational change
would have occurred-a chain of logic that would
effectively bypass section 301(d) of the WSA, 43
U.S.C. § 390b(d).4 Even taking the status quo as the
consumption level in 2002, the reallocation of ap-
proximately nine percent (9%, approximately 95,000
acre feet) of storage space for a twenty-year period is
still significant. As the Corps acknowledged during
oral argument, the change from current local usage
storage to the storage levels envisioned by the
Agreement would be the largest acre-foot realloca-
tion ever undertaken by the Corps without prior
Congressional approval. Oral Arg. Tape (Nov. 16,
2007) at 45:16.5.

Second, Appellees maintain both that the amount
of storage space reallocated by the Agreement is too
limited to qualify as a major operational change, and
that the Agreement’s compensation of hydropower
users prevents the reallocation from constituting a
major operational change. But in defending the
Agreement, Appellees provide no rational reason to
explain why a reallocation of approximately thirty-

4 The court, in responding to the Corps’ defense of its approval
of the Agreement, has no occasion to opine whether the Corps’
previous storage reallocations were unlawful. See Concurring
Op. at 1326-27. The court relies only on initial allocations of
water storage-a more limited issue than would be presented
were the court to address the original Congressional purposes
of Lake Lanier alluded to by our colleague, see id. at 1326-27.
In any event, it is hardly “draconian,” id. at 1327, to follow
Congress’ explicit instructions for prior approval of major
operational changes.
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five percent (35%) of total storage, taking into ac-
count thirty years of future local needs, constitutes a
major operational change, see Army Legal Memoran-
dum at 9, 12; Agreement at 6, whereas a reallocation
of more than twenty-two (22%) of total storage,
taking into account twenty years of future local
needs, does not. See Agreement at 5-6, 10. In sug-
gesting that the Agreement’s compensation for the
loss of hydropower uses is meaningfully different
from Georgia’s reallocation request in 2000, Appel-
lees ignore the fact that even if compensation pro-
vides hydropower producers the full financial benefit
they would have received from use of Lake Lanier in
the absence of the water storage reallocation, a major
operational change still occurs because there is less
flow through as a result of increased water storage
for local use.

Third, Appellees maintain that the absence of a
permanent reallocation under the Agreement re-
moves the need for prior congressional approval. But
it is unreasonable to believe that Congress intended
to deny the Corps authority to make major opera-
tional changes without its assent, yet meant for the
Corps to be able to use a loophole to allow these
changes as long as they are limited to specific time
frames, which could theoretically span an infinite
period. Appellees’ attempt to respond by suggesting a
time period of ninety-nine years “ ‘might cause a
serious impact,’ ” Appellees’ Br. at 38 n. 6 (quoting
counsel for the Corps during oral argument before
the D.C. district court, Transcript of Oral Argument
(Feb. 8, 2005) at 30, Se. Fed. Power Customers v.
Caldera, 301 F.Supp.2d 26 (D.D.C.2004)), fails to
explain why a twenty year term would not cause the
same “serious impact.”
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In other circumstances it is conceivable that the
difference between a minor and a major operational
change might be an ambiguous matter of degree,
where the Court would consider whether an agency’s
authoritative interpretation should be accorded
deference under Chevron step two in defining the
term “major operational change,” cf. Concurring Op.
at 1327-28. But the Agreement’s reallocation of over
twenty-two percent (22%) of Lake Lanier’s storage
space does not present that situation. It is large
enough to unambiguously constitute the type of
major operational change for which section 301(d) of
the WSA, 43 U.S.C. 390b(d), requires prior Congres-
sional approval. This conclusion is reinforced by the
Corps’ prior consideration of reallocation proposals,
see PAC REPORT at 12; Army Legal Memorandum
at 8-12. The same conclusion applies to a reallocation
of approximately nine percent (9%) of Lake Lanier’s
storage space, for it too presents no ambiguity. This
is illustrated by the Corps’ acknowledgment of the
reallocation’s unprecedented scale, Oral Arg. Tape
(Nov. 16, 2007) at 45:16.5. Vaguely committing to
request Congressional approval of the reallocation at
some future date, see, e.g., Agreement at 11; Oral
Arg. Tape (Nov. 16, 2007) at 47:00.0, does not accord
with the plain text of the WSA.

The Corps may understandably be of the view that
it faces a “difficult situation,” Oral Arg. Tape (Nov.
16, 2007) at 51:38.8, and is attempting to balance
multiple interests and achieve a “creative solution,”
id. at 52:04.2. However, Congress envisioned that
changed circumstances or “difficult situations” might
arise and specified that any solution involving “major
operational * * * changes” required its prior authori-
zation. WSA § 301(d), 43 U.S.C. § 390b(d). We there-
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fore need not reach the other contentions of Alabama
and Florida. The Agreement’s reallocation of Lake
Lanier’s storage capacity to local consumption is a
major operational change that under section 301(d)
of the WSA, 43 U.S.C. § 390b(d), may not occur
without Congress’ prior authorization. Accordingly,
because no authorization has been obtained, we hold
that the district court erred in approving the Agree-
ment and reverse.

SILBERMAN, Senior Circuit Judge, concurring
in judgment:

I agree with the majority’s conclusion that, notwith-
standing our limited scope of review of a district
court’s approval of a settlement agreement, we are
obliged to reject this one. I write separately to dis-
cuss issues appellants raise which I think should be
disposed of-and should be rejected so as not to com-
plicate any further possible litigation-and to disagree
with my colleagues on one important point.

Appellants argued that the Agreement violated the
Flood Control Act (“FCA”), as well as the Water
Supply Act (“WSA”). I think that alternative claim is
quite weak. The relevant provision of the FCA states:

Sale of surplus waters for domestic and in-
dustrial uses; disposition of moneys - The Sec-
retary of the Army is authorized to make contracts
with States, municipalities, private concerns, or
individuals, at such prices and on such terms as he
may deem reasonable, for domestic and industrial
uses for surplus water that may be available at any
reservoir under the control of the Department of
the Army: Provided, that no contracts for such wa-
ter shall adversely affect then existing lawful uses
of such water * * *.
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33 U.S.C. § 708. By its plain terms, this provision
sets the conditions under which the Secretary may
sell “surplus water.” However, the Corps does not
contend that the Settlement Agreement disposes of
“surplus” water. The Agreement does reallocate a
certain amount of reservoir capacity to water stor-
age, but reallocations are governed by the Water
Supply Act, not the Flood Control Act. Section 301(d)
of the WSA requires Congressional approval of
“[m]odifications of a reservoir project * * * which
would involve major structural or operational chang-
es * * *.” 43 U.S.C. § 390b(d). It is abundantly clear,
then, that the Water Supply Act, not the Flood
Control Act, is the statute that governs the Corps’
actions in this case, and I would accordingly explicit-
ly reject the appellants’ FCA claims.

Turning to the WSA, appellants argued-indeed, it
was their main argument-that the Agreement was
unlawful under that statute, not just because it
constituted a “major operational change,” but also
because it was inconsistent with the project’s author-
ized purposes. 43 U.S.C. § 390b(d). The Buford Dam
was constructed to improve navigation, generate
hydroelectric power, and control flooding. Alabama v.
U.S. Army Corps of Engineers, 424 F.3d 1117, 1122
(11th Cir. 2005). (For many years, the Corps has
maintained that an incidental benefit of the project
was to provide metropolitan Atlanta with water
supply.) Id. One of the project’s primary purposes,
thus, was to provide hydroelectric power to down-
stream users. The Agreement, it is contended by
Alabama and Florida, will reduce the amount of
water released from the reservoir which will, in turn,
reduce the water available for Alabama’s and Flori-
da’s power requirements. Appellees responded that
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the Agreement’s compensation mechanisms met the
hydroelectric purposes of the project.

Under those mechanisms, the water supply provid-
ers will pay substantially higher rates for water
storage, and the resulting revenue will be credited to
hydropower customers to compensate them for the
reduced water flows through the dam. The Corps, the
power customers, and the water supply providers all
agree that this compensation mechanism will ensure
that the Agreement does not have an adverse effect
on hydropower generation.

I would not reach the merits of this argument be-
cause I do not think Florida and Alabama have
standing to raise it. The two states have not identi-
fied any cognizable injury attributable to this claim.
They do not assert that they or their citizens will pay
any more for electricity as a result of the Agreement.
Indeed, the hydroelectric companies supplying
Florida and Alabama customers-the members of the
Southeastern Federal Power Customers-support the
Agreement because the compensation mechanism
does adequately offset the reduction in water supply.
To be sure, Florida and Alabama do have standing-as
the panel concludes-to object to the alleged “major
operational change” because the decreased water
supply will have environmental impacts on Florida
and Alabama. However, standing must be estab-
lished for each claim, The Wilderness Society v.
Norton, 434 F.3d 584, 591 (D.C.Cir. 2006), and
appellants lack standing to assert that the Agree-
ment will “seriously affect” the project purposes of
the reservoir.

* * *

My fundamental disagreement with my colleagues’
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determination that the Agreement works a “major
operational change” is with their conclusion that the
appropriate baseline for measuring the impact of the
Agreement’s reallocation of water storage is zero.
That seems to imply that the project was never
intended to provide water to the city of Atlanta,
which is in tension with the 11th Circuit’s observa-
tion mentioned infra, and is an issue which the
settling parties agreed was not determined by the
Agreement; it is an open question that has not really
been briefed.

Beginning in the 1970s, the Corps allocated a
steadily increasing volume of storage space to the
water supply providers. Alabama v. U.S.A.C.E., 424
F.3d at 1122. It does not appear that Alabama and
Florida challenged this policy until 1990, when the
Corps was seeking Congressional approval to enter
into permanent water supply contracts. Id. at 1122-
23. Thus, for over a decade, the appellants acqui-
esced to a policy of increasingly large withdrawals.
Even after Florida and Alabama initiated litigation
in 1990, the states entered into two agreements that
allowed the Corps to increase water withdrawals “to
satisfy reasonable increases in [ ] demand” while
settlement negotiations were pending.1

1 These agreements do contain disclaimers that they “shall not
be construed as granting any permanent, vested or perpetual
rights to the amounts of water used” during settlement negoti-
ations. (It would appear that the word “used” in the agree-
ments only refers to the water withdrawn during the settle-
ment negotiations, and not to reservoir space that had been
allocated to water storage prior to those agreements.) Moreo-
ver, the 1992 agreement states that it shall not be construed as
“changing the status quo as to the Army’s authorization of
water withdrawals.” This implies that-at the very least-Florida
and Alabama did not contest the amount of storage that had
been authorized by the Corps prior to 1992.
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By asserting that the baseline is zero, the majority
implicitly suggests that for many years some amount
of water stored for (and supplied to) the city of Atlan-
ta was illegal. That is a draconian conclusion I do not
think warranted by the record.

I nevertheless agree with the majority’s determina-
tion that the Settlement Agreement is unlawful. To
be sure, the definition of major operational change is
by no means clear. Typically we would defer to an
agency’s interpretation of that ambiguous term, but
we cannot do so here because we are not reviewing
an agency rulemaking or adjudication, but only a
settlement agreement (which does not even purport
to interpret the crucial language). See United States
v. Mead Corp., 533 U.S. 218, 230, 121 S.Ct. 2164, 150
L.Ed.2d 292 (2001). We have given deference to
agency interpretation of settlement agreements
when Congress has granted the agency “an active
role in approving the agreement.” Nat’l Fuel Gas
Supply Corp. v. FERC, 811 F.2d 1563, 1571 (D.C.Cir.
1987). But we have also emphasized that such defer-
ence is inappropriate where-as here-“the agency
itself [was] an interested party to the agreement.” Id.
In such cases, “deference might lead a court to en-
dorse self-serving views that an agency might offer
in a post hoc reinterpretation of its contract.” Id. The
government seems to have implicitly interpreted the
term “major” in its brief-as not including incremental
changes-but we do not defer to mere litigating posi-
tions. Bowen v. Georgetown Univ. Hosp., 488 U.S.
204, 213, 109 S.Ct. 468, 102 L.Ed.2d 493 (1988).

The Agreement appears to me to constitute a “ma-
jor operational change” because it substantially
increases the amount of reservoir space allocated to
water supply compared to the allocation in 2002,
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which is all we have to conclude. The total storage
capacity of Lake Lanier is 1,049,400 acre-feet. In a
2002 memorandum regarding Georgia’s request for
more water storage, the General Counsel of the
Department of the Army stated that, “[c]urrently,
municipal and industrial interests, through direct
withdrawals and releases from the reservoir, utilize
the equivalent of 145,460 acre-feet of storage in Lake
Lanier for water supply.” Thus, in 2002, approxi-
mately 13.9% of the reservoir’s capacity was being
used for water supply. Under the Settlement Agree-
ment, up to 240,858 acre-feet of the reservoir would
be set aside for water storage (175,000 acre-feet for
Gwinnett County, 20,675 acre-feet for the City of
Gainesville, and 45,183 acre-feet for the Atlanta
Regional Commission). This represents an increase
of 95,398 acre-feet, which is a 65.6% increase over
the 2002 level. Put another way, under the Agree-
ment, approximately 9% more of Lake Lanier’s total
capacity will be set aside for water storage-in 2002,
13.9% of the total capacity was allocated to water
supply, but under the Agreement that figure in-
creased to 22.9%. Like the majority, I also find it
noteworthy that the storage levels permitted by the
Agreement “would be the largest acre-foot realloca-
tion ever undertaken by the Corps without prior
Congressional approval.” Maj. Op. at 1324.

At oral argument, counsel for the Corps acknowl-
edged that the Settlement Agreement would increase
the amount of reservoir space allocated to storage by
approximately 100,000 acre-feet (or 10% of total
reservoir capacity), compared to the status quo prior
to the Agreement. Tr. of Oral Arg. at 43:20. Counsel
then conceded that a permanent reallocation of 10%
of the reservoir’s capacity would constitute a “major
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operational change.” Id. at 49:08. In a letter dated
December 13, 2007, the Corps attempted to retract
this concession, noting that it was “in error.” But the
logic of this concession was ineluctable. The Corps
argued, however, that even if a permanent realloca-
tion of 10% of the reservoir would be deemed “major,”
the Settlement Agreement does not require Congres-
sional approval because it is only an interim meas-
ure. That is not persuasive. The requirements of the
Water Supply Act apply to “major structural or
operational changes”-the text of that statute draws
no distinction between interim and permanent
changes.

The Corps argues that the burden was on Florida
and Alabama to show that the Settlement Agree-
ment was unlawful, and that the plaintiffs-
appellants failed to offer sufficient evidence to meet
this burden. But as explained above, the record-
including the Corps’ own documents-shows that the
Agreement would allocate an additional 95,398 acre-
feet of reservoir capacity to water storage, and would
increase the share of the reservoir allocated to water
storage from 13.9% to 22.9%. I simply do not see how
we can conclude that is not a major change.
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INTRODUCTION 

 The State of Florida (“Florida”) and the City of Apalachicola (“the City”) 

(collectively the “Florida Parties”), 1/ hereby oppose the State of Georgia, Water Supply 

Providers, Lake Lanier Association, and Gwinnett County, Georgia’s (collectively the 

“Georgia Parties”) Motion for Summary Judgment on Phase 2 Claims and Brief in Support, 

DE 307 (“Ga. Br.”), as well as the Georgia Parties’ Factual Appendix in Support of Motion 

for Summary Judgment on Phase 2 Claims, DE 308 (“Ga. FA”).  The Florida Parties also 

oppose City of Columbus and Columbus Water Works’ (“Columbus”) motion for summary 

judgment on Phase 2 claims and related memorandum, to the extent it raises arguments that 

were disposed of in this Court’s Phase 1 Order. 2/ 

 The Georgia Parties’ Motion, Brief, and Factual Appendix generally support the 

determination made in the 2008 Biological Opinion (“BiOp”) of the U.S. Fish & Wildlife 

Service (“FWS” or the “Service”) that the United States Army Corps of Engineers (the 

“Corps”) did not violate Section 7 of the Endangered Species Act, 16 U.S.C. § 1531 et seq. 

                                            
1/ Citations to the Florida Parties’ Joint Motion and Memorandum in Support of Joint Motion 
for Summary Judgment on Phase 2 Claims (DE 309) (“Motion”) appear as “Fla. Br. at ___”.  
Citations to the Florida Parties’ Factual Appendix in Support of Joint Motion for Summary Judgment 
on Phase 2 Claims (DE 310) appear as “Fla. FA2 ¶ __”.  Citations to the Phase 2 Administrative 
Record appear as “Doc. No. 1, FWS AR Page ___” (FWS documents), “GAII000001-___” (Georgia 
II documents), “Doc. 1, ____” (USACE documents) or “Doc. 1, USACE PH 1 AR ___” (USACE 
documents) as each document is so stamped by the Federal Defendants in the administrative record.  
See Order dated November 2, 2009, DE 297 at 7.  Citations to the Phase 1 Administrative Record 
appear as “ACF___” or “SUPPAR___” as each document is so stamped by the Federal Defendants in 
the administrative record.  All other citations adhere to bluebook standards or as indicated in any 
stipulation related to such document. 

2/ To the extent the Florida Parties do not address assertions in the other parties’ briefs or 
factual appendices, such omission should not be construed as a concession or endorsement. 
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(the “ESA”) in implementing its Revised Interim Operations Plan (“RIOP”) 3/, but claim that 

the Service erroneously found the Corps’ operations would result in an incidental “take” of 

the Apalachicola Species, 4/ arguing that the Apalachicola Species instead suffered “natural 

mortality.”  The Georgia Parties support the unlawfully narrow scope of agency action 

considered in the consultation, and endorse the Federal Defendants’ use of a uniformly-

rejected, so-called “comparative analysis” rather than the aggregate analysis required by 

Federal regulations and case law.  The aggregate analysis requires the Service and the Corps 

to take a holistic view of the ACF Basin and the discretionary activities of the Corps in order 

to ensure the survival and recovery of listed species and the preservation of critical habitat.  

Upon that all-embracing assessment, the ESA imposes on the Corps, as stated by counsel for 

the Corps in one of these Multidistrict Litigation (“MDL”) cases, “an affirmative obligation 

to go out and do whatever is required to protect the species[.]”  Transcript of Hearing on 

Florida’s Renewed Motion for Temporary Restraining Order on July 24, 2006, DE 507, Case 

No. 90-cv-1331 (N.D. Ala.) (“7/24/06 Hrg. Tr.”), at 113; see also infra footnote 29 and 

accompanying text. 

 In arguing that the Service erroneously found incidental “take,” and that everything 

and anything but the Corps’ operations cause the demise of the Apalachicola Species, the 

Georgia Parties mischaracterize the facts.  The Florida Parties will not respond to every 

                                            
3/ The term “RIOP” incorporates the Corps’ Interim Operations Plan (“IOP”) submitted to the 
Service on March 7, 2006 and its subsequent modifications, including the RIOP upon which the 
subsequent 2008 BiOp is based.  See Fla. FA2 ¶¶ 383-945. 

4/ The Apalachicola Species are those endangered and threatened species inhabiting the 
Apalachicola River, including the threatened Gulf sturgeon and two mussel species, the endangered 
fat threeridge and the threatened purple bankclimber. 
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factual mischaracterization of the Georgia Parties, and will instead only address those 

relevant to our Argument.  The Florida Parties do, nevertheless, here raise the Georgia 

Parties’ most egregious mischaracterization: that respecting the “natural” flows of the river.   

 The Georgia Parties argue that the Corps’ hypothetical, imaginary construct, referred 

to in the 2008 BiOp as run-of-river (“RoR Model”), should have been employed as the 

environmental baseline against which the RIOP should have been compared to demonstrate a 

net benefit to the Apalachicola Species.  The Georgia Parties characterize this RoR Model as 

a “natural” flow, despite the Service’s clear statement to the contrary and the BiOp’s 

acknowledgement that the RoR Model was designed to isolate the impact of upstream 

consumptive uses.  Rather than illustrating what a “natural” hydrograph would provide, the 

RoR Model deducts from simulated flows all consumptive uses, inter-basin transfers, as well 

as the evaporation from the large number of man-made reservoirs in the ACF Basin, reducing 

the simulated flows in the RoR Model far below what could accurately be considered 

“natural” flows and, in certain circumstances, by over 50%. 5/  Comparison of the RIOP 

impacts to those associated with RoR Model flows thus artificially portrays the Corps’ RIOP 

as a benefit for the Apalachicola Species and their habitat, when, in fact it, and the Corps’ 

1989 draft Water Control Plan (“WCP”) of which it is a modification, are contributing to the 

decline of the Apalachicola Species and adverse modification of their critical habitats. 

 By advocating use of the RoR Model as a baseline, the Georgia Parties ask this Court 

to dictate that the Service effectively grandfather in all upstream water uses when the Basin’s 

                                            
5/ In depicting typical flows in a dry month, the BiOp illustrates that consumptive uses and 
evaporation reduced flows from June 2000 by 52%.  See Doc. No. 510, FWS AR Page 013638.  
These reduced June 2000 flows, according to model description, were incorporated into and become 
part of the RoR Model.  Id. at FWS AR Pages 013610-13. 
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water resources are strained.  Contrary to the Georgia Parties’ arguments, the ESA was 

established to provide for the survival and recovery of the species—not to facilitate their 

extinction. 

ARGUMENT 

 At the outset, the Georgia Parties agree with the Service’s determination that the 

Corps’ RIOP is not, in the words of ESA Section 7(a)(2), “likely to jeopardize the continued 

existence of any endangered species or threatened species or result in the destruction or 

adverse modification of habitat of such species.”  See 16 U.S.C. § 1536(a)(2).  The Service’s 

error in reaching this conclusion was addressed in the Florida Parties’ Motion.  See Fla. Br. at 

36-46.  The Georgia Parties then attack the Service’s authority and rationale for issuing an 

Incidental Take Statement (“ITS”) that allows the Corps to “take” certain numbers of the 

Apalachicola Species while concurrently requiring the Corps to implement terms and 

conditions to minimize such “take.”  In so doing, they advance several legal arguments, each 

deeply flawed in its logic and contrary to settled principles governing implementation of the 

ESA. 

Before addressing the Parties’ differences, however, we note several facts and legal 

principles on which the Georgia and the Florida Parties agree: 

o Flow in the Apalachicola River is controlled by the combined operation of 
five upstream Corps reservoirs (not just releases from Woodruff Dam), Ga. 
FA ¶ 9; Ga. Br. at 3, and those operations are conducted pursuant to the WCP.  
Ga. Br. at 8. 

 
o The listing of the Apalachicola Species and designation of their critical habitat 

triggered the Corps’ obligation for Section 7 consultation with regard to the 
effects of their ACF reservoir operations on the Species.  Ga. Br. at 8. 
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o When determining whether the Corps’ operations will jeopardize species, 
adversely modify their critical habitat, or result in “take,” the Corps’ ongoing 
discretionary actions cannot be included in the “environmental baseline.”  Ga. 
Br. at 25. 

 
o In examining the environmental impacts of the Corps’ ACF operations, the 

1989 WCP and the RIOP must be “taken together” and analyzed as a single 
operational plan.  Ga. Br. at 41. 

 
While the Georgia and the Florida Parties agree on the forgoing, they differ as to what 

the ESA requires of the Corps as a consequence.  As the Florida Parties demonstrated in our 

Motion and the Georgia Parties indirectly concede, 6/ the ESA requires the Federal 

Defendants to evaluate the 1989 WCP and the RIOP collectively as part of a single action.  

This single action must be considered in the context of an already degraded environmental 

baseline and myriad cumulative impacts, including diminished flows attributable to upstream 

consumption.  Using this “aggregate” analysis, it becomes apparent that the Corps’ action 

(when properly defined) is not in accordance with the needs of the Apalachicola Species and 

their designated critical habitat.  Had FWS analyzed the effects of the 1989 WCP and RIOP 

together with the environmental baseline and cumulative impacts as required by law, it would 

have concluded that the adverse impact of the Corps’ ongoing reservoir operations has been 

much greater than that analyzed pursuant to Section 7 in the challenged BiOp. 7/ 

                                            
6/ As explained in Section I.A. below, the scope of a NEPA analysis, which the Georgia Parties 
agree should have included the entirety of the Corps’ operations, including at a minimum the 1989 
WCP, applies with equal force to the Federal Defendants’ obligations under the ESA. 

7/ The Florida Parties are not responsible for conducting the Section 7 analysis, and do not here 
attempt to determine what the outcome of such a consultation should be.  While we believe a proper 
Section 7 analysis would result in violations of the “no jeopardy” and “no adverse modification” 
prohibitions, consistent with the APA, the Florida Parties seek only a remand of the BiOp, with 
instructions for a proper consultation, including use of an “aggregate analysis.” 
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In contrast, the Georgia Parties contend that the perilous condition of the 

Apalachicola Species is due to anything but the Corps’ reservoir operations, and therefore, 

the Corps has no obligations under the ESA.  The Georgia Parties reach this remarkable 

result by advocating application of a discredited so-called “comparative approach” that 

evaluates only the incremental impact of the RIOP in isolation from the 1989 WCP and 

cumulative impacts.  The Georgia Parties argue all Corps reservoir operations (their so-called 

“Regulated Condition”) 8/ must be seen as beneficial to the listed species because, when 

compared with the RoR Model as a baseline, both the Regulated Condition and the RIOP 

result in modeled flows that appear to improve habitat conditions in the Apalachicola River.  

This argument assumes that the impacts of the Corps’ actions are to be segregated from their 

context (although the Georgia Parties later concede that the 1989 WCP and the RIOP should 

be “taken together”), and that federal agencies need only address the incremental effects of 

their actions.  If accepted, this position would turn the ESA on its head and effectively 

exempt the Corps from meaningful ESA compliance in the ACF Basin and elsewhere. 

 As shown below, the Georgia Parties’ argument fails, because it: (1) erroneously 

endorses the unlawfully narrow delineation of the “agency action” on which the Corps and 

the Service chose to consult; (2) relies on the so-called “comparative approach” that has been 

rejected by the courts and defies reason; and (3) argues for a construct of an environmental 

baseline that bears no relation to reality or the requirements of the Service’s regulations.  By 

                                            
8/ The “Regulated Condition” is what the Service utilizes as the Baseline in the BiOp, and 
consists of the observed flows of the river from calendar years 1975-2007 or, in other words, the 
observed flows “since the full complement of the Corps’ reservoirs were completed.”  Doc. No. 510, 
FWS AR Page 013610.  The “Regulated Condition” is dominated by operational changes articulated 
in the 1989 WCP.  See, e.g., Phase 1 Order at 1331-33. 
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employing a lawful scope of the agency action, and by utilizing the required aggregate 

analysis, a proper biological opinion likely would conclude that the Corps’ shift in reservoir 

operations to support water supply, see Phase 1 Order at 1333, embodied in its 1989 WCP (as 

adjusted by the RIOP), has been a significant cause of jeopardy to the listed species, has 

adversely modified their critical habitat, and stands as a formidable barrier to their 

recovery. 9/ 

 Finally, in keeping with their “comparative approach,” the Georgia Parties contend 

the Corps cannot be seen as causing incidental “take” when it reduces flows in the 

Apalachicola River to 4,500 cfs under the RIOP, thereby killing thousands of protected 

mussels, because the Service did not prove that such flow reductions were caused solely by 

Corps’ operations.  This argument reverses the ESA’s concepts of causality and defies the 

clear distinction between causation under ESA Section 7 and ESA Section 9.  

First, the Georgia Parties’ causation arguments have no place in the Section 7 

context. 10/  Rather, under Section 7, the Service is required to determine whether 

“jeopardy” or “adverse modification” will result from the aggregate of the “agency action” 

                                            
9/ As described in our Motion, a comparison of pre-WCP flows to post-WCP flows during 
drought conditions demonstrates that decreased flows since the implementation of the WCP have 
caused a 91% reduction in floodplain habitat during the April-May reproductive period; a 100% 
reduction of minimal slough connection during the secondary spawning and host fish nursery season; 
an 80% loss of connection of Swift Slough (a key slough which supported a large mussel population) 
during the low-flow season; a 78% loss of inundation of suboptimal Gulf sturgeon spawning habitat 
during spawning season; and a 90% loss of tolerable salinity levels in the Apalachicola Bay during 
the low-flow season.  Fla. Br. at 13-17, 45-46; see also Fla. FA2 ¶¶ 149-72.  

10/ We note that, although the Georgia Parties label their causation argument as a challenge to 
the Service’s ITS issued pursuant to Section 9, in their conclusion, the Georgia Parties request that the 
Court hold the Service used the wrong standard of causation to determine that the Corps actions 
resulted in “adverse effects,” which is a Section 7 analysis.  GA Br. at 48.  As described in detail 
below, the concept of “causation” that the Georgia Parties advocate is inapplicable in the Section 7 
context, as well as inappropriate in a Section 9 analysis.   
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and its “effects” (both direct and indirect) together with environmental baseline conditions 

and cumulative impacts.  In a Section 7 analysis, an acting agency will be found to have 

caused “jeopardy” or “adverse modification” when the agency fails to exercise its discretion 

to reduce or prevent the resulting effects.  The concept of “causation” put forth by the 

Georgia Parties simply does not apply in the Section 7 context. 

Second, to the extent causation is an element in the context of Section 9, the Corps’ 

operations need not be the sole cause of the Apalachicola Species’ imperilment in order to be 

a cause of their decline.  Rarely do complex events have single causes.  There is no question 

that the Corps’ ACF reservoir operations are among the causes of the Apalachicola Species’ 

decline and are continuing to adversely affect those species.  Doc. No. 510, FWS AR Pages 

013524, 013539, 013657-64.  This is all that is required to impose on the Corps an obligation 

to avoid “taking” members of the Apalachicola Species.  Fundamentally, flow reductions 

under the RIOP will not occur unless the Corps affirmatively decides to curtail releases from 

conservation storage in upstream reservoirs.  The Corps’ decision to store water upstream is 

largely dictated by its Action Zones in the 1989 WCP (which have never been subjected to 

formal ESA consultation).  As long as conservation storage remains available in those 

reservoirs, the Corps is making discretionary decisions to retain it or release it, and the 

Corps’ decision to retain that storage upstream so as to reduce releases at Woodruff Dam 

below 5,000 cfs must be seen as a cause of resulting mussel mortality. 

In advocating their distorted notions of agency action and causation, the Georgia 

Parties, through their motion, seek only to ensure that the WCP’s impact on the Apalachicola 

Species will never be reviewed by the Service and that what minimal operations are in place 
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to send flows for the benefit of the Apalachicola Species are diminished.  To achieve their 

desired result, the Georgia Parties ask this Court to depart from the ESA’s statutory 

provisions, FWS’s regulations, applicable case law and the foundational purpose of the ESA.  

That purpose is not just to protect the Apalachicola Species from extinction, but also to 

facilitate their recovery. 

I. The ESA Requires a Comprehensive Analysis of the Corps’ ACF Operations 

A. The Scope of the Agency Action Was Unlawfully Narrow 

 All of the Georgia Parties’ ESA arguments are premised on the proposition that the 

Federal Defendants lawfully limited their consultation to the RIOP (and its variations) rather 

than the Corps’ comprehensive, basin-wide reservoir operations conducted under the WCP, 

within which the narrow RIOP is confined.  Ga. Br. at 23 (equating “effects of the action” 

with “reservoir operations under the RIOP”).  But as our Motion shows, the ESA, its 

implementing regulations and extensive and uniform case law confirm that the Corps has a 

duty to consult on its entire action, not merely some segmented portion of it, and that the 

Service must insist that this be done even if the Corps proposes an inappropriately narrow 

scope of the consultation.  See Fla. Br. at 24-31.  The Georgia Parties’ various arguments 

concerning the environmental baseline are premised on this fundamental flaw in the 

consultation itself. 

 Given this threshold error, it is ironic that the Georgia Parties—and indeed the other 

parties that have addressed ESA issues in the briefing thus far—agree about most of the legal 
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building blocks supporting the conclusion that this consultation was unlawfully narrow. 11/  

First, the Georgia Parties accept that all federal agencies must enter into consultation “before 

undertaking any discretionary action that ‘may affect’ a listed species or its critical habitat.”  

Ga. Br. at 19.  Second, the Georgia Parties argue, and thus concede, that the Corps’ reservoir 

operations are discretionary within the meaning of the ESA.  Ga. Br. at 25.  Third, the 

extensive record in this case, including the Service’s listing decisions and its critical habitat 

designations, establish beyond doubt that the Corps’ discretionary reservoir operations not 

only “may affect” the Apalachicola Species, but rank among the principal causes of their 

decline.  See, e.g., Fla. FA2 ¶¶ 146-344.  Finally, the Service has repeatedly demanded that 

the Corps consult on its entire reservoir operating regime, pointing out the pressing need to 

do so because of impacts on the Apalachicola Species, 12/ and the Corps has agreed that it 

will do so following unspecified future revisions, Fla. FA2 ¶¶ 353, 390, 648, 775, 788, 790, 

934, confirming their view that the scope of mandatory ESA consultation must be far broader 

than has occurred thus far. 

                                            
11/ Alabama, in its Motion for Partial Judgment on All Phase 2 Claims and Supporting 
Memorandum (“Ala. Br.”), correctly argues that the Service’s limitation of the scope of the agency 
action is in contravention of the ESA and is arbitrary and capricious.  Ala. Br. at 17-23.  Alabama 
accurately observes that an evaluation of the modification of the WCP, i.e. the RIOP, cannot be 
adequate without the evaluation of the underlying WCP.  Id. 

12/ The Service made repeated requests of the Corps to initiate consultation, including, for 
example, on August 10, 2000, Fla. FA2 ¶ 356; on August 12, 2002 (advising “the Corps not to wait 
before initiating consultation on the existing water control operations, especially in light of new 
information related to possible impacts to sturgeon spawning habitats,” Fla. FA2 ¶ 362); in October 
2002 (receiving the Corps’ agreement to consult “on the effects of current water control operations on 
the Gulf sturgeon spawning activities,” Fla. FA2 ¶ 365); and again in May 2005 (reminding the Corps 
that because no formal consultation had taken place, “any takings due to discretionary actions by the 
Corps would be considered an unauthorized taking under the [ESA],” Fla. FA2 ¶ 377).  See generally 
Fla. FA2 ¶¶ 348-82. 
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 The Georgia Parties also confirm that the scope of this ESA consultation was 

unlawfully narrow.  In their extensive discussion of requirements for agency analysis under 

the National Environmental Policy Act (“NEPA”), 42 U.S.C. § 4321, et seq., they state that: 

NEPA requires the preparation of an EIS before undertaking any 
‘major Federal action[ ] significantly affecting the quality of the 
human environment.’  Reservoir operating plans clearly trigger this 
requirement . . . .  The Corps has never done this for the ACF 
Basin.  It has never completed an EIS for any aspect of its ACF 
reservoir operations.  It did not do an EIS for the 1989 Water 
Control Plan . . . or any other operating plan.  Whatever the 
reasons for this failure, it is a clear violation of NEPA. 
 

Ga. Br. at 34-35.  The Georgia Parties further clarify that the 1989 WCP and the IOP/RIOP 

must be “taken together.”  Ga. Br. at 41. 

 As the Eleventh Circuit instructs in Florida Key Deer v. Paulison, 522 F.3d 1133 

(11th Cir. 2008), the required scope of NEPA analysis applies with equal force to the Federal 

Defendants’ obligations under the ESA.  In Key Deer, the Eleventh Circuit considered the 

scope of consultation requirements under ESA Section 7(a)(2) with respect to the National 

Flood Insurance Program (“NFIP”) administered by the Federal Emergency Management 

Agency (“FEMA”).  Key Deer, 522 F.3d at 1141-44.  That Court held:  “[t]his statutory and 

regulatory framework for determining when an agency action requires Section 7(a)(2) 

consultation is materially indistinguishable from the framework of the National 

Environmental Policy Act . . . considered by the Supreme Court in Department of 

Transportation  v. Public Citizen, 541 U.S. 752 . . . (2004).”  Id. at 1143 (emphasis added).  

Relying on Public Citizen, the court concluded that ESA Section 7(a)(2) consultation is 

required, just as NEPA analysis is required, whenever the action agency has the authority to 

conduct its program in a fashion that addresses adverse effects on the listed species, or in the 
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NEPA context, on the environment.  Id. at 1144.  In contending that a comprehensive NEPA 

analysis was “clearly” required for all of the Corps’ “reservoir operating plans,” (Ga. Br. at 

34-35), the Eleventh Circuit tells us that the Georgia Parties have conceded that ESA 

consultation for those plans likewise was required. 

 Because the Corps and the Service have violated their duties to properly consult on 

the entire agency action in a timely fashion, 13/ the resulting unlawful BiOp can hardly serve 

as a springboard for the Georgia Parties’ attacks on the Service’s analytical baseline.  As we 

demonstrate below, and as discussed in our Motion, see Fla. Br. at 36-46, the Federal 

Defendants have (1) placed the major portion of the relevant agency action into their baseline 

and (2) avoided consultation on that portion by employing a comparative analysis rather than 

the required aggregate approach.  Consequently, the Georgia Parties’ arguments about a 

proper baseline for analyzing the remaining, minor portion of the action (RIOP impacts) are 

simply untenable. 14/ 

                                            
13/ Section 7 consultation should occur “at the earliest possible time” and should not, as in this 
case, be unlawfully delayed.  See In re: Am. Rivers & Idaho Rivers United, 372 F.3d 413, 419 (D.C. 
Cir. 2004) (agency’s failure to respond to petition to initiate Section 7 consultation for six years 
constitutes unreasonable delay); Center for Biological Diversity v. Leavitt, No. C 02-01580JSW, 2005 
WL 2277030, *5 (N.D. Cal. Sept. 19, 2005) (finding Section 7 violation where EPA failed to review 
the impact of pesticide registrations on threatened species, and observing that “such review to 
commence nearly 10 years after the listing of the species does not appear to be the ‘earliest possible 
time’” required by the ESA regulations); Silver v. Babbitt, 924 F. Supp. 976, 986 (D. Ariz. 1995) 
(BIA action that “allowed continuation of timber harvest activities . . . despite the lack of . . . 
consultation with the FWS” violates ESA); see also Fla. Br. at 26, 65-67. 

14/ In advocating for the hypothetical, imaginary RoR Model as a baseline, the Georgia Parties 
argue that discretionary federal actions, such as operations under the draft WCP, “must be excluded 
from the baseline.”  Ga. Br. at 25 (emphasis added).  But if this be so, then, those same discretionary 
federal actions, which have not undergone Section 7 consultation, should a fortiori be included in the 
agency action.  50 C.F.R. § 402.02.  In either case, they must be considered in the consultation. 
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B. The BiOp Is Irreparably Flawed By Its Unlawful Comparative Analysis 

 Compounding their erroneous view of the scope of agency action for consultation, the 

Georgia Parties then argue that the effects of the action should be compared with baseline 

effects.  Ga. Br. at 23-24.  This position has been rejected by the courts.  As we demonstrated 

in our Motion, the case law demands an aggregate approach under which the effects of the 

action, together with baseline effects, must form the basis for the Service’s Section 7(a)(2) 

analysis.  Fla. Br. at 28-29, 40-46.  The Service itself confirms that: 

The conclusion section [of a biological opinion] presents the 
Services’ opinion regarding whether the aggregate effects of the 
factors analyzed under “environmental baseline,” “effects of the 
action,” and “cumulative effects” in the action area – when viewed 
against the status of the species or critical habitat as listed or 
designated – are likely to jeopardize the continued existence of the 
species or result in destruction or adverse modification of critical 
habitat. 

 
Consultation Handbook at 4-31, Doc. No. 314, FWS AR Page 7490 (emphases added). 15/  

 The Georgia Parties cite the Service’s regulations and two judicial opinions—

Miccosukee Tribe of Indians of Fla. v. U.S. Fish & Wildlife Serv., 566 F.3d 1257 (11th Cir. 

2009) and In re: Operation of the Missouri River Sys. Litig., 421 F.3d 618 (8th Cir. 2005) 

(“Missouri River”)—in support of their contrary position.  Ga. Br. at 23.  None of these 

authorities advances their position. 

 First, the Georgia Parties point to the regulatory definition of “effects of the action” at 

50 C.F.R. § 402.02, claiming that it requires consideration of such effects “in relation to” the 

                                            
15/ As noted in our Motion, the Eleventh Circuit has confirmed that the Consultation Handbook 
has the force of a regulation.  See Fla. Br. at 27 n.15 (citing Miccosukee Tribe of Indians of Florida v. 
U.S. Fish & Wildlife Serv., 566 F.3d 1257, 1273 (11th Cir. 2009) concluding that the Handbook is 
entitled to Chevron deference). 
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environmental baseline.  Id.  The regulation does no such thing.  To the contrary, it plainly 

and expressly requires the Service to examine effects “that will be added to the 

environmental baseline.”  Id. (emphasis added).  As the Service explains in its Handbook, 

quoted above, this means that the analysis of whether there will be jeopardy or adverse 

modification of critical habitat must consider the aggregate effects of the baseline added to 

the agency action, not the latter in relation to the former. 16/ 

 In Nat’l Wildlife Fed’n v. Nat’l Marine Fisheries Serv., 524 F.3d 917 (9th Cir. 2008), 

the Ninth Circuit considered and explicitly rejected the argument asserted here by the 

Georgia Parties, which had been advanced there by the National Marine Fisheries Service 

(“NMFS”).  Relying on 50 C.F.R. § 402.02—the same provision underlying the Georgia 

Parties’ position here—NMFS asserted that “it may satisfy the ESA by comparing the effects 

of proposed [reservoir] operations on listed species to the risk posed by baseline conditions.”  

Id. at 930.  The court held NMFS’s “comparative analysis” to be incompatible with the ESA, 

explaining that the aggregate approach was mandated by the regulations: 

[The ESA] simply requires that NMFS appropriately consider the 
effects of its actions “within the context of other existing human 
activities that impact the listed species.”. . . This approach is 
consistent with our instruction . . . that “[t]he proper baseline 
analysis is not the proportional share of responsibility the federal 
agency bears for the decline in the species, but what jeopardy 
might result from the agency’s proposed actions in the present and 
future human and natural contexts.”  Pac. Coast Fed’n, 426 F.3d 
at 1093 (emphasis added). 
 

                                            
16/ The Georgia Parties also cite 50 C.F.R. § 402.14(g) for support.  However this provision, 
which describes the Service’s responsibilities during formal consultation, says nothing about a 
“comparative analysis.”  
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Id. (citations omitted); see also Aluminum Co. of Am. v. Adm’r, Bonneville Power Admin., 

175 F.3d 1156, 1162 & n.6 (9th Cir. 1999) (agency may not simply “stay the course” when 

more is required to avoid jeopardy and adverse modification); see also California 

Sportfishing Prot. Alliance v. F.E.R.C., 193 Fed. Appx. 655 (9th Cir 2006).  As we explained 

in our Motion, other courts addressing this issue have reached the same conclusion.  Fla. Br. 

at 42-44. 

 Nor do the decisions cited by the Georgia Parties lend support to their position.  In 

Miccosukee, the Tribe criticized the Service for failing to analyze aggregate impacts, but the 

court found, “[t]o the contrary,” that the BiOp did precisely that in its extensive consideration 

of impacts caused by prior and ongoing activities.  Miccosukee, 566 F.3d at 1268-69.  The 

Eleventh Circuit accepted that the Service should consider aggregate impacts and held that 

the Service had sufficiently done so. 

 Turning to Missouri River, the parties there never asked the Eighth Circuit to decide 

whether the ESA requires a comparative analysis or an aggregate approach.  As this was not 

an issue in the case, that court’s discussion of baseline considerations, 421 F.3d at 632, 

merely accepted the Service’s comparative analysis as an unchallenged facet of the case. 

 Moreover, the Eighth Circuit evaluated a Corps-Service consultation that differed 

fundamentally from the circumstances here.  That litigation exhaustively examined the 

Corps’ operation of an entire river system pursuant to formally adopted master manuals and 

updates that served congressionally authorized purposes.  All Corps operations were included 

in the agency action subject to ESA consultation.  Consequently, the Service’s evaluation of 
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proposed system-wide operations in relation to a baseline 17/ had the effect of analyzing the 

aggregate impact of all discretionary actions implemented by the Corps.  Here, the Service’s 

comparison of RIOP impacts with the impacts of a regulated-condition baseline has the 

opposite effect—instead of aggregating the effects of Corps actions and other impacts, it 

omits from the jeopardy analysis any evaluation of the Corps’ ongoing, basin-wide 

operations that will continue to affect the species.  As discussed above, a comparison of the 

effects of their narrow RIOP action with a baseline is unlawful; only an aggregate analysis 

can properly capture the overall effects on the species of all of the Corps’ discretionary 

actions. 

 Finally, the Eleventh Circuit’s application of the law and common sense in Key Deer 

supports an aggregate analysis.  As noted, the Eleventh Circuit decided that the scope of ESA 

consultation is co-extensive with an action agency’s discretion to avoid adverse impacts to 

the species and their habitats.  Key Deer, 522 F.3d at 1144.  Just as NEPA requires analysis 

of all of the Corps’ discretionary operations throughout the ACF Basin, as the Georgia 

Parties accept and agree, the ESA demands a consultation that addresses all of those 

comprehensive, basin-wide operations.  See id. at 1143-44.  Comparing a narrow slice of 

operations at Woodruff Dam to an arbitrary baseline comes nowhere near meeting these 

requirements. 

C. The RoR Model Is Not A Proper Environmental Baseline 

 The Georgia Parties argue at length that the Service employed an improper 

environmental baseline.  Ga. Br. at 23-27.  However, until the Federal Defendants consult on 

                                            
17/ As discussed below, the Eighth Circuit also did not hold, as the Georgia Parties suggest, that 
a run of the river baseline is required for ESA consultations involving reservoir operations.  
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the proper scope of agency action, nothing is gained by parsing arguments about the 

appropriate baseline for evaluating the narrow RIOP action unlawfully considered here.  

Consideration of an appropriate baseline is overwhelmed by the choice of a proper analytical 

approach.  Using the proper aggregate approach, as mandated by the Service’s Handbook 

and the case law, entails adding baseline effects to the impacts expected from a proposed 

action in order to assess the issues of jeopardy and destruction or adverse modification in a 

current, real-world context.  Whether the impact of a discretionary action is included in the 

baseline or evaluated as part of the action under review has no effect on whether it is 

considered via the consultation in making these important decisions. 18/  By contrast, the so-

called “comparative approach” places great weight on the definition of the baseline, as it 

allows the Service to assign significant impacts to the baseline, artificially segregating them 

from the action being evaluated, and to regard the agency’s residual action as minor by 

comparison, as it has done here.  Such segregation is unacceptable.  

 Semantic arguments over what constitutes “baseline” can hardly overcome the fact 

that the very purpose of the ESA has been thwarted by an outcome that threatens the 

extinction of the Apalachicola Species.  The evidence compiled by the Service in the BiOp 

makes abundantly clear that the Corps’ reservoir operations over the past several decades (as 

“tweaked” by the RIOP) have: 

                                            
18/  This is not to imply that the baseline is irrelevant.  In a circumstance such as this, however, 
where the agency failed to consult on a past, yet ongoing, discretionary action (i.e., it violated the law 
by failing to consult when legally required to do so), the baseline loses its utility since the past, 
unconsulted discretionary action by definition cannot be part of the baseline, yet is not facially 
included in the proposed agency action.  Failing to require consultation on the agency’s ongoing 
action along with the proposed agency action would allow ongoing discretionary actions to escape 
review, and would thwart the purposes of the ESA. 
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o Killed thousands of supposedly protected mussels and promise to kill more.  
Fla. FA2 ¶¶ 428-40, 846-78, 900-01. 

 
o Devastated an important subpopulation (Swift Slough), securing the viability 

of which was the cornerstone of the Service’s so-called “recovery” plan.  Fla. 
FA2 ¶¶ 275-82, 312-15, 428-40. 

 
o Damaged important components of mussel critical habitat.  Fla. FA2 ¶¶ 156-

62, 293-311, 879-93.  
 
o Substantially degraded critical habitat for the Gulf sturgeon by reducing flows 

during the important spawning season, thereby reversing the Service’s stance 
that such areas should receive “maximum protection.”  Fla. FA2 ¶¶ 163-71, 
233-35, 243-46, 281; GAII000677-78. 

 
A proper Section 7 analysis would start with these determinations, not an arbitrary baseline 

definition, and then determine the extent to which the Corps’ discretionary reservoir 

operations might be changed to reduce or avoid these impacts.  If operational adjustments 

can be made, then they must be.  See Key Deer, 522 F.3d at 1145-47.  Quibbles over 

comparisons to hypothetical baselines have no place in such an evaluation because the action 

agency’s legal responsibility in a Section 7(a)(2) consultation is to reduce adverse impacts on 

species and habitats to the full extent of its discretion to act, not to the extent those adverse 

impacts have been caused by its new, proposed activities as compared to impacts already 

caused by unreviewed prior conditions. 

 In their attempt to eradicate even the meager conditions placed on the Corps’ 

operations via the Service’s ITS, the Georgia Parties offer that “natural” conditions should 

serve as the baseline, and then argue that the Corps’ RoR Model is a natural condition.  As 

noted above, it most certainly is not a natural condition.  Moreover, the Georgia Parties 

mistakenly rely on decisions by the Eighth and Ninth Circuits to argue that RoR Model 

conditions must be used as the baseline in any consultation involving reservoir operations. 
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 First, the Eighth Circuit’s Missouri River decision did not hold that RoR Model 

conditions always must serve as the baseline.  Rather, it decided the very narrow question of 

whether the Service erred by excluding a specific operating parameter from the baseline.  

The Missouri and Nebraska parties had argued that the Service erred by not including in the 

baseline certain navigation-related flow requirements that (they asserted) were non-

discretionary with the Corps because those requirements were dictated by the Flood Control 

Act of 1944 (“FCA”).  Missouri River, 421 F.3d at 629, 632-33.  The MDL court had 

concluded that the FCA did not limit the Corps’ discretion in that fashion, and the Eighth 

Circuit agreed.  Id. at 629. 19/  The Court of Appeals explained that inclusion of such 

discretionary actions in the baseline would “tend to eliminate a finding of jeopardy for any 

proposed action,” id. at 632, and said:  “[a]s the district court recognized, this argument is 

essentially a different twist on the argument that the Corps has no discretion in operating the 

reservoir system.”  Id. at 633. 20/  The court’s reasoning was based on the fact that, in that 

case, the Corps was consulting on its proposal to completely replace its old 1979 Master 

Manual with a new 2004 Master Manual for the entire river system.  Id. at 625.  All aspects 

of its discretionary manual update therefore constituted the agency action, not the baseline. 

                                            
19/ These parties also argued that no ESA consultation was required for the Missouri River 
system because navigation flows were non-discretionary.  Missouri River, 421 F.3d at 630-31.  The 
MDL court rejected this argument, and the Eighth Circuit concurred.  Id. at 631.  

20/ As discussed above and in our Motion, Fla. Br. at 36-46, in this case the Service has done 
precisely what the Eighth Circuit rejected in Missouri River—assigned a large portion of the Corps’ 
action to the baseline.  And the results were just what the Eighth Circuit anticipated and 
disapproved—adverse impacts were assigned to the baseline so as “to eliminate a finding of jeopardy 
for any proposed action.”  Missouri River, 421 F.3d at 632; see also Nat’l Wildlife Fed’n, 524 F.3d at 
928-29 (finding that jeopardy cannot be avoided by game-playing tactics such as inappropriately 
labeling discretionary actions). 
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 In two fundamental respects, the consultation here differs dramatically from the 

situation in Missouri River.  First, most of the Corps’ discretionary action—its operation of 

the upstream reservoirs pursuant to the draft 1989 WCP—is excluded from the action subject 

to this consultation, whereas in Missouri River it was the focus of the consultation.  Second, 

whereas in Missouri River the Corps had discretion under the FCA to operate the Missouri 

River system for all of the purposes captured by its master manuals (and thus those 

operations were excluded from the baseline), this Court has determined that the Corps has 

been operating primarily to serve unlawful purposes that are outside its discretion because 

they were not authorized.  As we demonstrated in our Motion, post-WCP flow reductions in 

the Apalachicola River have resulted in substantial loss of the Apalachicola Species and 

critical habitat.  Fla. Br. at 45-46; see also supra footnote 9.  And yet, unlike Missouri River, 

where all discretionary action was subject to consultation, here even the Corps’ ultra vires 

conduct was excluded from consultation by both the Corps and the Service.  The Georgia 

Parties’ reliance on Missouri River to support their RoR Model-baseline argument cannot be 

reconciled with these basic differences. 

 As we have shown, Nat’l Wildlife Federation  v. Nat’l Marine Fisheries Service 

makes clear that an aggregate approach is required and a comparative analysis is in error.  

See 524 F.3d at 929-31.  The Georgia Parties cite that decision as also sanctioning an RoR 

Model scenario.  Their reliance is misplaced.  In Nat’l Wildlife Federation, the Ninth Circuit 

held that, while nondiscretionary actions are excluded from ESA requirements, Section 

7(a)(2) consultation must include all discretionary agency actions:  “neither the ESA nor 

Home Builders permits agencies to ignore potential jeopardy risks by labeling parts of an 
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action nondiscretionary.  We cannot approve NMFS’s interpretation of this rule as excluding 

from the agency action under review discretionary agency actions taken pursuant to a broad 

congressional mandate.”  Nat’l Wildlife Fed’n, 524 F.3d at 928 (citing Nat’l Ass’n of Home 

Builders v. Defenders of Wildlife, 551 U.S. 644 (2007)).  Contrary to the Georgia Parties’ 

assertion, the Ninth Circuit did not sanction use of any run of the river model as the 

environmental baseline; it merely held that discretionary operations cannot be included in the 

baseline.  Id. at 930-31. 

 Finally, ignoring the past 20 years, during which the Apalachicola Species have been 

faced with the threat of extinction, the Georgia Parties erroneously contend that “reservoir 

operations have been good, not bad, for the species,” and that any “take” of the listed species 

must have been caused by “nature,” not the Corps.  Ga. Br. at 26-28.  To construct this 

argument, the Georgia Parties focus on the RoR Model.  But, in truth, the RoR Model is a 

hypothetical construct created by the Corps and used by the Service as a comparative 

tool. 21/  It was never what the Georgia Parties assert that it represents:  natural flow 

conditions on the River.  When the ACF Basin system operated naturally, the Apalachicola 

Species persisted; it is inappropriate to argue the Apalachicola Species are better off now.  

Having made their false representation, the Georgia Parties then compare the RoR Model to 

the RIOP and maintain the Service blamed “natural mortality” on the Corps’ incidental take.   

                                            
21/ The RoR Model is a hypothetical construct created by the Corps that the Service employed in 
order to “isolate the effects of the present level of consumptive water use on the flow.”  Doc No. 510, 
FWS AR Page 013610.  In its attempt to “isolate” consumptive uses by eliminating Corps’ operations 
from its modeling, the Service assumed that the Georgia Parties could withdraw water from Lake 
Lanier even though the Corps could not store any water under the RoR Model for their consumptive 
use.  The Service’s assumption, and the Georgia Parties’ reliance on that assumption, is contradictory, 
and thus makes no sense. 
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 As noted above, the RoR Model differs markedly from the natural flow of the river 

and was never intended to be used as a surrogate for such flows.  The Service explains that 

the RoR Model is “the constant release of basin inflow.”  Doc No. 510, FWS AR Page 

013610.  But the Service used net basin inflow, a concept that detaches its RoR Model from 

reality.  The Service says: “[b]asin inflow is not the natural flow of the basin at the site of 

Woodruff Dam, because it reflects the influences of reservoir evaporative losses, inter-basin 

water transfers, and consumptive water uses, such as municipal water supply and agricultural 

irrigation.”  Id. at FWS AR Page 013611 (emphasis added).  In other words, the Service’s 

RoR Model effectively takes natural basin inflow and subtracts Georgia’s consumptive uses 

as well as other losses (including evaporation), producing a flow regime in the Apalachicola 

River against which any scenario involving the use of storage to augment downstream flows 

(which Congress contemplated) would have to compare favorably.  The surreal nature of this 

exercise is apparent by comparing the RoR Model with the authentic natural flows of the 

River—those flows which occurred between 1929-55, prior to construction of the dams and 

prior to any flow regulation. 

 Figure 1 displays the RoR Model, the RIOP flows and the unregulated 1929-55 pre-

dam flows. 22/  There is a vast difference between this natural pre-dam flow of the river and 

the RoR Model.  Especially during the critical low-flow season when water is necessary for 

mussel survival, summer spawning and fish host nursery habitat, the pre-dam flows in the 

Apalachicola River during drought conditions were higher than the simulated flows of the 

                                            
22/ The 1929-55 observed flow data are from the USGS website, see Fla. FA2 ¶ 148(a), and the 
RoR and RIOP (Concept 6) flow data are from administrative record spreadsheets, see Doc. No. 
875.17.  The 90% exceedance flows in these three datasets were calculated by the methods described 
in the Florida Parties’ Factual Appendix.  See Fla. FA2 ¶ 148. 
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RoR Model by thousands of cfs.  And the true “natural” flows not only exceeded the RIOP 

flows by a substantial margin, but also provided the flow variation during the summer and 

fall that is absent in the virtually flat line of the RIOP flows—variation that established the 

habitat conditions on which the River’s ecology, and the listed species’ needs, were built. 23/ 

FIGURE 1 

 

 Furthermore, even using the same time period to compare so-called “natural” flows to 

the RIOP flows refutes the Georgia Parties’ contention that the Corps lacks responsibility for 

                                            
23/ Moreover, the error in treating the RoR Model as a representation of “natural” flows is 
underscored by the fact that annual precipitation in low-flow years was higher during the 1975-2007 
RoR Model period than during the 1929-55 pre-dam, unregulated period.  See Fla. FA2 ¶ 181 & 
Figure 16. 
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any “take” of the species.  Because the RoR Model assumes that M&I consumption, 

agricultural consumption and reservoir evaporation will continue unabated, it comes nowhere 

near representing what nature would provide to the Apalachicola River absent these upstream 

uses.  By adding current demands (designated as “M&I + Ag-Dry + Evap-Dry”) to the RoR 

flows, one can come closer to a “natural” condition. 24/  Figure 2 displays the RoR Model, 

the RIOP flows and the “RoR + M&I + Ag-Dry + Evap-Dry” flows. 25/  Although the “RoR 

+ M&I + Ag-Dry + Evap-Dry” underestimates “natural” flows, 26/ Figure 2 still illustrates 

that the RIOP, and not nature, consistently produces adverse effects—lower flows and lack 

of variability—to the flow regime.  

                                            
24/ M&I, Ag-Dry, and Evap-Dry data are contained in Table 4.2.1.A of the BiOp.  Doc. No. 510, 
FWS AR Pages 013611, 013633.  For purposes of this analysis, the Florida Parties do not dispute the 
underlying data contained in the BiOp. However in so doing, they do not validate the data, since, for 
example, the Florida Parties believe that evaporation is significantly understated.  

25/ The Florida Parties utilize the RoR Model and the RoR + M&I + Ag-Dry + Evap-Dry flows 
for demonstrative purposes and in no way accept the legitimacy of either flow regime.  

26/ This estimate includes evaporation from Corps model data based only on the four major 
reservoirs.  Doc. No. 510, FWS AR Page 013611.  No attempt has been made by the Corps to account 
for evaporative losses from the over 20,000 additional reservoirs, including smaller reservoirs and 
irrigation, stock and farm ponds, in the basin upstream from Woodruff or other human activity which 
is known to affect streamflow.  See Doc. No. 232, FWS AR Page 4171. 

Case 3:07-md-00001-PAM-JRK   Document 324   Filed 02/10/10   Page 29 of 51 PageID 8010



 

   
  

25

FIGURE 2 
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II. The Georgia Parties Drought-Causation Argument Is Erroneous and Largely 
Irrelevant 

 The Georgia Parties contend that the Service erred in concluding that incidental 

“take” would occur when the Corps’ RIOP causes flows in the Apalachicola River to be 

reduced to 4,500 cfs, thereby killing thousands of protected mussels. 27/  They argue that the 

Service failed to prove that the flow reduction and ensuing mortality would be caused by the 

Corps’ operations rather than the low-flow periods with which the RIOP was designed to 

deal.  This argument is redundant since the RIOP’s reduction of flows is not triggered unless 

low-flow periods have occurred.  In any case, however, the Service has no obligation to show 

that the Corps’ action is the only cause of mussel mortality.  While the Georgia Parties’ 

drought-causation argument, which appears to be a Section 9 argument, 28/ is premature at 

this stage of the litigation, it is nonetheless wrong. 

 At this stage, this is primarily an ESA Section 7 case, not an ESA Section 9 case.  In 

2008 the Eleventh Circuit defined “causation” in the context of ESA Section 7 and held that 

an agency action is a relevant cause of effects on a listed species if the agency—there FEMA, 

here the Corps—has any ability to prevent the effects of its action, either direct or indirect, by 

altering its operations.  See Key Deer, 522 F.3d at 1144.  The Eleventh Circuit thus clarified 

that “causation” in the Section 7 context simply depends on whether the action agency retains 

                                            
27/ The Georgia Parties also object to the Services’ conclusion that “take” of Gulf sturgeon could 
occur when flows are less than 40,000 cfs and the stage of the River falls 8 feet or more in 14 days, 
suggesting that resulting sturgeon mortality could be due to storms or other non-Corps actions.  Ga. 
Br. at 32.  As detailed below, such assertions are irrelevant since the Corps’ action—ongoing 
operation of the ACF reservoirs as a system—constitutes a cause of the flow and/or stage reductions, 
whether or not it is the principal cause. 

28/ See supra footnote 10.  
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discretion to reduce harm to listed species.  As the Federal Defendants’ attorney has made 

clear, under Section 7, the Corps is required “to take affirmative action to ensure that its 

actions are not likely to jeopardize the continued existence of the species.” 29/  After all, the 

plain intent of the ESA is “to halt and reverse the trend toward species extinction.”  Key Deer, 

522 F.3d at 1138 (quoting Tenn. Valley Auth. v. Hill, 437 U.S. 153, 184 (1978)).  The 

Georgia Parties make no mention of Key Deer, and rely only on Section 9 cases.  

Accordingly, the Georgia Parties’ causation argument greatly diverges from the Eleventh 

Circuit’s approach. 

 To the extent the Court undertakes a review of the ITS, a Section 9 “causation” 

analysis would then be relevant, but only to establish whether the Service was arbitrary and 

capricious in determining that the Corps’ actions constitute a relevant cause—and not the 

sole cause—of reduced flows and resulting species “take.”  Since Section 9 involves “harm,” 

some tort-type concept of causation is relevant to the Service’s Section 9 decisions.  But 

                                            
29/ THE COURT [JUDGE BOWDRE]:  Doesn’t the ESA, though, require the Corps in 

this instance to take affirmative action to ensure that its actions are not likely to 
jeopardize the continued existence of the species? 

MR. MAYSONETT:  It does, Your Honor, under Section 7.  I understand that the 
motion that Florida has brought solely under Section 9, which is the prohibition 
against take, and I think Mr. Wilmoth summarized them pretty well when he said 
what Section 7 requires is that the Corps do whatever is required to avoid jeopardy.  
And what Section 9 requires is the Corps avoid take…Instead they chose to proceed 
solely under Section 9.   

So that affirmative obligation to go out and do whatever is required to protect the 
species doesn’t arise under Section 9. 

* * * * 

THE COURT:  Do you disagree with Mr. Wilmoth’s argument that the Corps has an 
affirmative duty to take charge of the dams and release more water if necessary to 
protect the endangered species?   

MR. MAYSONETT:  The Corps has affirmative duties that are under Section 7. 

7/24/06 Hrg. Tr. at 112-13, 119 (emphasis added). 
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neither tort law, nor the ESA, requires an agency action to be the sole cause of harm of the 

species.  The Corps’ operations of the ACF reservoirs result in reduced flows downstream, 

and thus cause harm to the Apalachicola Species, no matter what tort-type label might attach 

to the causation of that harm. 

A. The Corps’ Actions Meet the Causation Element of Section 7 

1. Section 7 Must Be the Primary Analysis At This Stage 

 The primary analysis at this phase of this case is whether the Federal Defendants have 

completed a proper consultation pursuant to ESA Section 7.  Until a proper Section 7 

analysis has been completed, one does not know the nature or extent of any “take” that might 

occur under Section 9.  For all the reasons detailed above, the Service has yet to complete a 

proper consultation, and therefore, the Florida Parties are requesting the Court to remand to 

the Service with instructions to produce a new BiOp using the aggregate analytical approach, 

taking into consideration the Corps’ operations in the entire ACF Basin. 

 In the Section 7 context, Key Deer posed the question of whether the ESA required 

FEMA, in administering the National Flood Insurance Act, to consult with the Service and 

take action to prevent harm to the Florida Key Deer.  The Eleventh Circuit there made clear 

that both subsection 7(a)(1) and subsection 7(a)(2) have operative significance and impose 
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affirmative duties on action agencies (in our case, the Corps). 30/  With respect to the Section 

7(a)(2) duty to consult, FEMA argued that the ESA did not apply because the ESA applied 

only to discretionary acts and FEMA had no discretion not to provide flood insurance.  The 

Eleventh Circuit emphatically held FEMA did have such discretion.  Id. at 1141-43.  The 

court first stated the contention, as it related to ESA Section 7 “causation”:  

FEMA and the FWS alternatively argue that even if FEMA has the 
requisite discretion to consider the effects of its administration of 
the NFIP on listed species, the issuance of flood insurance is not a 
legally relevant “cause” of the development in the Florida Keys 
that threatens the listed species. We are not persuaded. 

    
Id. at 1143 (emphasis added).  It then said precisely why it was not persuaded: 

Here, FEMA has the authority in its administration of the 
NFIP. . .to prevent the indirect effects of its issuance of flood 
insurance by, for example, tailoring the eligibility criteria that it 
develops to prevent jeopardy to listed species.  Therefore, its 
administration of the NFIP is a relevant cause of jeopardy to the 
listed species. 

 
Id. at 1144 (emphasis added).   

 The Eleventh Circuit thus established that an agency’s discretion is the controlling 

factor, and to the extent a “causation” test exists for Section 7, the only issue is whether a 

discretionary agency action is a cause of direct or indirect effects on listed species.  In Key 

Deer, real estate development was the ultimate cause of harm to the species, but development 

                                            
30/ While Section 7(a)(2) requires consultation, “Section 7(a)(1) of the ESA imposes a separate 
obligation upon federal agencies and, in relevant part, states that all federal agencies ‘shall’ . . . 
‘utilize their authorities in furtherance of the purposes of this chapter by carrying out programs for the 
conservation of [listed species].’”  Key Deer, 522 F.3d at 1145.  The Eleventh Circuit concluded that 
it need not decide whether this statutory obligation of all Federal agencies “imposes species- or 
location-specific obligations.”  Id. at 1146.  But it was clear that “[t]otal inaction is not allowed.”  Id.  
The Georgia Parties are therefore in error in asserting: “There is no mandate [in Section 7(a)(1)] 
requiring the agency to benefit protected species to the detriment of other objectives.”  Ga. Br. at 22.  
We take Key Deer’s “obligation” to have the same meaning as “mandate.” 
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was facilitated by FEMA’s application of the national insurance program.  Id. at 1142.  And 

that was enough. 31/ 

 The Eleventh Circuit’s causation standard for Section 7 is founded on the 

extraordinarily strong policies underlying the statute itself.  The Supreme Court has 

emphasized that, when considering the issue of causation, “courts must look to the 

underlying policies or legislative intent in order to draw a manageable line between those 

causal changes that may make an actor responsible for an effect and those that do not.”  

Public Citizen, 541 U.S. at 767 (citations omitted).  The underlying policies and legislative 

intent behind the ESA could not be clearer.   

 The ESA’s primary purpose is “to prevent animal and plant species endangerment 

and extinction caused by man’s influence on ecosystems, and to return the species to the 

point where they are viable components of their ecosystems.”  H.R. REP. NO. 95-1625, at 5 

(1978), reprinted in 1978 U.S.C.C.A.N. 9453, 9455.  In Tenn. Valley Auth., the Supreme 

Court recognized that “[t]he plain intent of Congress in enacting this statute was to halt and 

reverse the trend toward species extinction, whatever the cost.  This is reflected not only in 

the stated policies of the Act, but in literally every section of the statute.”  437 U.S. at 184 

(emphasis added); see also Key Deer, 522 F.3d at 1138 (quoting same).  In Key Deer, the 

Eleventh Circuit concluded that, “[i]n short, the preservation of endangered species was to be 

                                            
31/ The only case cited by the Georgia Parties involving ESA Section 7 is Center for Biological 
Diversity v. U.S. Dep’t of Housing & Urban Dev., 541 F. Supp. 2d 1091 (D. Ariz. 2008).  In that case, 
the court determined that the mortgage insurance program there involved gave automatic entitlement 
to veterans and afforded the agency no discretion or control.  Id. at 1094.  That court distinguished 
Nat’l Wildlife Federation v. FEMA, 345 F. Supp. 2d 1151 (W.D. Wash. 2004), which dealt with the 
same flood insurance program as did Key Deer and reached the same result because of FEMA’s 
discretion.  Id. at 1098-99. 
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considered ‘the highest of priorities.’”  Key Deer, 522 F.3d at 1138 (quoting 16 U.S.C. 

§ 1531(b) and Tenn. Valley Auth., 437 U.S. at 184).  These considerations controlled the 

Eleventh Circuit’s definition of  Section 7 causation. 

2. The Record Demonstrates that the Corps’ Discretionary 
Operations Meet the “Causation” Test for Section 7 

 The consequences of the Corps’ discretionary actions here are clear.   The Corps’ 

operation of the ACF reservoirs are among the primary causes of the Apalachicola Species’ 

decline.  See, e.g., Fla. FA2 ¶¶ 14, 231, 232, 289, 294 (the listings); ¶¶ 324, 334 (Instream 

Flow Guidelines); ¶ 343 (USGS Report); ¶¶ 355-56, 361, 364, GAII001448-49, 

GAII005064-66, Doc. No. 90, FWS AR Pages 960-61 (FWS requests for consultation); Fla. 

FA2 ¶¶ 495, 498-99, 514-15, Doc. No. 1, FWS AR  Pages 326-29 (2006 BiOp); Fla. FA2 

¶¶ 785-89, 819-23, Doc. No. 510, FWS AR Pages 013657-64 (2008 BiOp); Fla. FA2 ¶¶ 528, 

Doc. No. 347, FWS AR Pages 9449, 9455-60, 9479 (2006 EA); Fla. FA2 ¶¶ 761-62, Doc. 90, 

at 013742-43, 013776-81, 013873-74 (2008 EA).  See also 72 Fed. Reg. at 64,310 (“Actions 

that would significantly alter the flow regime . . . include, but are not limited to, the 

construction and operation of dams, water withdrawals, water diversions . . . .”).  Indeed, the 

State of Florida informed the Service of its conclusion that the Corps’ operations jeopardize 

the continued existence of the Apalachicola Species and adversely modify their critical 

habitat, only to have its comments rejected as outside the scope of the IOP/RIOP consultation, 

which, of course, excluded the WCP.  See, e.g., Doc. No. 96, FWS AR Pages 990, 998, 1000 

(comments on IOP); GAII007829-31 (comments on RPM3); Doc. No. 473, FWS AR Pages 

012734-36 (comments on EDO); Doc. 34, 012904-05 (comments on RIOP).  The Service 

was instructed by the Corps, and accepted, that the impact of the WCP and of its Action 
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Zones in low flow periods were not to be considered.  See Fla. FA2 ¶¶ 571-74, 578-79, 590-

92. 

 Pursuant to the Eleventh Circuit’s holding in Key Deer, the operative question is 

whether the Corps has discretion to reduce effects on listed species and designated critical 

habitat.  If that discretion exists, it is the exercise of that discretion (or refusal to exercise that 

discretion) which becomes a relevant cause of any harm occasioned. 32/  Dams, including 

those on the Chattahoochee River, are built to control flows so as to impound and store water 

at time of high flows and to augment low flows when needed.  The Corps’ exercise of its 

discretion to store water upstream rather than support downstream flows was thus a direct 

and an indirect cause of impact on the Apalachicola Species.  And Key Deer teaches us that 

when discretionary agency actions adversely impact listed species or their critical habitat, 

then such impacts are the result of—caused by—those discretionary actions.   

                                            
32/ As Key Deer confirmed, this is unlike the situation in Public Citizen, where the agency there 
involved (the Federal Motor Carrier Safety Administration) had no authority to prevent the 
environmental effects at issue since it was required to authorize Mexican motor carriers that met 
certain requirements to operate in the U.S. and had no authority to prevent such operation.  See 541 
U.S. at 766-67; see also Key Deer, 522 F.3d at 1143-44 (distinguishing the situation in Public 
Citizen); accord Sierra Club v. Mainella, 459 F. Supp. 2d 76 (D.D.C. 2006) and Humane Soc’y v. 
Johanns, 520 F. Supp. 2d 8 (D.D.C. 2007).  As described above, the Corps in this case, as in Missouri 
River, has discretion, within its statutory limitations, to reduce and/or prevent adverse effects on listed 
species through its use of storage and operation of the upstream ACF reservoirs.  Cf. Klamath Water 
Users Protective Ass’n v. Patterson, 204 F.3d 1206, 1213 (9th Cir. 1999) (“Because Reclamation 
retains authority to manage the Dam, and because it remains the owner in fee simple of the Dam, it 
has responsibilities . . . [that] include taking control of the Dam when necessary to meet the 
requirements of the ESA, requirements that override the water rights of the Irrigators.  Accordingly, 
we hold that the district court did not err in concluding that Reclamation has the authority to direct 
Dam operations to comply with the ESA.”). 
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B. To the Extent Relevant, Even in the Section 9 Context, the Corps’ Actions 
Are A Cause of Species “Take” 

The Georgia Parties assert that the Service has an obligation to prove that the Corps’ 

actions are the sole cause of flow reduction in and around the Apalachicola River.  Ga. Br. at 

23-33.  This assertion is wrong.  Key Deer is definitive as to Section 7.  If the Corps’ actions 

are “a relevant cause” of flow reduction causing jeopardy, as the administration by FEMA 

was “a relevant cause of jeopardy” in Key Deer, the inquiry ends.  The same is true of any 

tort-type “causation” standard that may apply to ESA Section 9.  See, e.g., Cox v. Adm’r U.S. 

Steel & Carnegie, 17 F.3d 1386, 1399 (11th Cir. 1994) (“A proximate cause is not…the same 

thing as a sole cause”); Loggerhead Turtle v. County Council of Volusia County, Fla., 148 

F.3d 1231, 1251 n.23 (11th Cir. 1998) (quoting Cox); Restatement (Third) of Torts § 26 at 

347-48 (“An actor’s tortious conduct need only be a factual cause of the other’s harm.  The 

existence of other causes of the harm does not affect whether specified tortious conduct was 

a necessary condition for the harm to occur.”) (emphasis in original).   

As noted, the Georgia Parties decline to even cite Key Deer.  Instead they cite ESA 

Section 9 cases and argue that the correct standard of causation is “but for.”  This contention 

is based on a footnote from Babbitt v. Sweet Home Chapter Of Communities For A Great 

Oregon, 515 U.S. 687 (1995) and on Judge Bowdre’s decision denying injunctive relief in 
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Alabama v. U.S. Army Corps of Eng’rs, 441 F. Supp. 2d 1123 (N.D. Ala. 2006), which cited 

the Sweet Home footnote. 33/   

For these purposes, we may ignore the fact that the Eleventh Circuit has described the 

“but for” language in Sweet Home (which Judge Bowdre cited as her source) as probable 

dicta, 34/ and simply observe that all of the cases on which the Georgia Parties rely, other 

than the one case referenced in footnote 31, involved Section 9, not Section 7. 35/  

But to the extent the tort-type “causation” standard articulated in Sweet Home applies 

to the Service’s determination that an incidental “take” would occur under the RIOP, that 

                                            
33/ Contrary to the Georgia Parties’ assertions, Ga. Br. at 31-32, the situation before this Court is 
not the same as that faced by Judge Bowdre.  In Alabama, Judge Bowdre dealt with Florida’s request 
under Section 9 for preliminary injunctive relief against harm, first to the Gulf sturgeon, then to 
mussels.  See 441 F. Supp. 2d at 1130.  As she noted, FWS and the Corps were then engaged in 
Section 7 consultation, but no BiOp had yet been issued or administrative record prepared.  At that 
point in time, before the validity of the Corps’ retention of water in Lake Lanier for water supply had 
been tested, the court applied the “but for” language of the Sweet Home footnote, and concluded that 
Florida had not met its burden of proof to be awarded injunctive relief that drought had not caused the 
reduction in flows and resulting Section 9 harm asserted.  Id. at 1134.  This decision likely was 
mooted and subject to vacatur by the Services’ issuance of the BiOp, as suggested by the Eleventh 
Circuit’s granting of Florida’s motion to dismiss the appeal of Judge Bowdre’s decision as moot 
following issuance of the 2006 BiOp.  See Order Granting Appellant’s Motion to Dismiss Appeal as 
Moot dated November 3, 2006 in State of Alabama v. U.S. Army Corps of Eng’rs, Case No. 06-14211, 
Eleventh Circuit Court of Appeals, DE 561 in Case No. 90-cv-1331 (N.D. Ala.).   

34/ Loggerhead Turtle, 148 F.3d at 1251 n.23 (“…this portion of Sweet Home is likely dicta 
since the only dispute in that case was a facial one . . . .”). 

35/ See Cold Mountain v. Garber, 375 F.3d 884 (9th Cir. 2004) (action by environmental groups 
asserting Federal agencies had “taken” protected bald eagles); Pyramid Lake Paiute Tribe of Indians 
v. U.S. Dep’t of Navy, 898 F.2d 1410 (9th Cir. 1990) (plaintiff failed to show Federal agency action 
had “taken” protected cui-ui fish); Morrill v. Lujan, 802 F. Supp. 424 (S.D. Ala. 1992) (court found 
listed species did not exist on property so could not have been “taken”); Arizona Cattle Growers’ 
Ass’n. v. U.S. Fish and Wildlife Service, 273 F.3d 1229 (9th Cir. 2001) (same); Pacific Shores 
Subdivision Cal. Water Dist. v. U.S. Army Corps of Eng’rs, 538 F. Supp. 2d 242, 261-62 (D.D.C. 
2008) (Section 9 not violated when Corps permitted breach of sand bar when plaintiffs argued 
different breach would be less harmful). 
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standard is here met. 36/  Sweet Home involved a facial challenge to the Service’s definition 

of the term “harm,” asserting it to be overbroad because it contemplated a “take” resulting 

indirectly from habitat modification, as opposed to direct force—specifically, “significant 

habitat modification or degradation where it actually kills or injures wildlife.”  515 U.S. at 

687.  The Supreme Court upheld the regulation against the facial attack.  Id. at 707.  The 

dissent attacked the decision as ignoring a requirement of causation in order to find liability 

for harm to listed species.  Id. at 715-716, 732-35.  The majority rejected the dissent’s effort 

to “impose on § 9 a limitation of liability to ‘affirmative conduct intentionally directed 

against a particular animal or animals.’”  Id. at 702 (citation omitted).  The Court observed 

that “activities that cause minimal or unforeseeable harm” might not violate the Act, but 

since this was a facial, not an as-applied challenge, this issue need not be reached.  Id. at 699-

700.  In a footnote, the majority observed that the regulation did not ignore “ordinary 

requirements of proximate causation and foreseeability…Nothing in the regulation purports 

to weaken those requirements.”  Id. at 700 n.13.  Noting that the regulation refers to 

“actually” killing or injuring, the Court continued: “The Secretary did not need to include 

‘actually’ to connote ‘but for’ causation, which the other words in the definition obviously 

require.” Id.  Returning to text, the majority stated: “Congress had in mind foreseeable rather 

than merely accidental effects on listed species.” Id. at 700. 

                                            
36/ The principal case cited by the Georgia Parties relating to an arguably erroneous Service 
finding of incidental “take” was Arizona Cattle Growers’ Ass’n.  There the court concluded the 
Service had failed to show any of the purportedly “taken” species ever existed in the area in question. 
273 F.3d at 1244.  Nobody doubts the Apalachicola Species exist in the Apalachicola River Basin, 
albeit in drastically reduced numbers.  
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In her concurring opinion, Justice O’Connor provided a more detailed analysis of the 

role of causation, specifically stating: “[T]he regulation’s application is limited by ordinary 

principles of proximate causation, which introduce notions of foreseeability.”  Id. at 709.  

After confirming that harm may be indirect as well as direct, she concluded: “Proximate 

causation depends to a great extent on considerations of the fairness of imposing liability for 

remote consequences.”  Id. at 713.  To her, at least, proximate cause equated with 

foreseeability. 

The majority and concurrence’s discussion in Sweet Home is consistent with 

traditional tort principles of “causation” as an element of liability.  To be sure, the principles 

have been variously articulated.  The term “but for” (used in the Sweet Home footnote) is 

properly cast as “cause-in-fact” or “factual cause,” while “proximate” or “legal cause” has 

evolved into concepts of foreseeability and scope of liability. 37/  As reflected in the majority 

and concurring opinions of Sweet Home, both concepts are at play in the ESA Section 9 

inquiry. 

The Eleventh Circuit elucidates the relationship among these various concepts in 

Jackson v. Sauls, 206 F.3d 1156 (11th Cir. 2000), a § 1983 civil rights case.  In Jackson, the 

Eleventh Circuit described that “[u]nder traditional tort principles, causation has two required 

                                            
37/ Notably and correspondingly, the Restatement of Torts substitutes the term “factual cause” 
for the phrase “but-for cause.”  Restatement (Third) of Torts §§ 26-27.  The Restatement also 
indicates that “the term ‘proximate cause’ is a poor one to describe limits on the scope of liability,” 
and omits proximate or “legal cause” terminology in favor of “scope of liability” and the “risk 
standard.”  Id. § 29 cmt. b; see also id. Ch. 6 special note on proximate cause.  Specifically, the 
Restatement comments that “the term ‘proximate cause’ implies that there is but one cause—the 
cause nearest in time or geography to the plaintiff's harm—and that factual causation bears on the 
issue of scope of liability.  Neither of those implications is correct.  Multiple factual causes always 
exist and multiple proximate causes are often present.”  Id. § 29 cmt. b (citing § 26 cmt. c). 

Case 3:07-md-00001-PAM-JRK   Document 324   Filed 02/10/10   Page 41 of 51 PageID 8022



 

   
  

37

elements: cause-in-fact and legal or proximate cause.”  Id. at 1168 n.16 (citing W. Page 

Keeton, et al., Prosser and Keeton on Torts, §§ 41-42 at 263-80 (5th ed.1984)).  Cause-in-

fact is established by a showing that, except for the tort, “such injuries and damages would 

not have occurred.”  Id.  An act or omission is a proximate or legal cause if the injury or 

damage was a reasonably foreseeable consequence of the act.  See id. 38/  We know that the 

devastation of the listed mussels and the negative impact on the spawning by Gulf sturgeon 

would not have occurred—at least to the extent it did—but for the Corps exercising its 

discretion to hold water in storage in Lake Lanier to promote water supply over species needs.  

See, e.g., Fla. FA2 ¶¶ 785-89, 819-23.  So the Corps’ exercise of discretion was a “factual 

cause” of the adverse result to the Species.  In addition, it was of course foreseeable that the 

Corps’ decision to maintain water levels in the upstream reservoirs would reduce flows in the 

Apalachicola River and thus constitute a cause of Apalachicola Species mortality.  Even if 

the Corps’ release of stored water would not have eliminated all negative impacts on mussels, 

certainly the harm inflicted would have been reduced, something the Corps is duty bound to 

accomplish.  Nothing further is required under Sweet Home or pursuant to traditional tort law 

principles. 

                                            
38/ The Restatement, in omitting use of the term “proximate” or “legal cause,” employs a “risk 
standard” whereby “[a]n actor’s liability is limited to those harms that result from the risks that made 
the actor’s conduct tortious.”  Restatement (Third) of Torts § 29.  The Restatement acknowledges that 
courts have struggled in applying various standards to determine an actor’s responsibility and that 
none of the standards are entirely satisfactory.  “There is, in short, much play in the proximate-cause 
joints.  The appropriate scope of liability and responsibility is inherently a subject resistant to any 
rigorous formulation, and it is a mistake to expect any more precision than a subject will bear.”  Id. 
§ 29 reporter notes cmt. e (citations omitted); see also W. Keeton, D. Dobbs, R. Keeton, & D. Owen, 
Prosser and Keeton on Torts § 41 at 264 (5th Ed. 1984) (“Often . . . scope of liability is associated 
with policy—with our more or less inadequately expressed ideas of what justice demands, or of what 
is administratively possible or convenient.”). 

Case 3:07-md-00001-PAM-JRK   Document 324   Filed 02/10/10   Page 42 of 51 PageID 8023



 

   
  

38

The Eleventh Circuit has explicitly confirmed that an action need not be the sole 

cause of an injury to constitute a proximate cause of that injury.  Cox, 17 F.3d at 1399.  The 

Court there explained that “[a] proximate cause is not . . .  the same thing as a sole cause.  

Instead, a factor is a proximate cause if it is ‘a substantial factor in the sequence of 

responsible causation.’”  Id. (emphasis added), quoting Hecht v. Commerce Clearing House, 

Inc., 897 F.2d 21, 23-24 (2d Cir. 1990). 39/ 

Thus, the mere fact that an additional factor (e.g., drought or upstream consumption, 

etc.) might have contributed to the problem confronting the protected mussels in this case 

does not absolve the Corps of responsibility for its operating decisions.  The existence of 

drought in no way diminishes the fact that the Corps’ operations are “a substantial factor in 

the sequence of responsible causation” leading to mussel deaths.  Cox, 17 F.3d at 1399.  

During drought conditions, the Corps, operating according to its Action Zones, exercises its 

                                            
39/ Other Section 9 cases assign liability for agency action that constitutes only one cause of a 
species’ “take,” including an indirect or third party cause.  See, e.g., Strahan v. Coxe, 127 F.3d 155, 
163-64 (1st Cir. 1997), cert. denied, 525 U.S. 830 (1998) (rejecting interpretation of common law 
proximate causation that did not include “indirect causation” and holding that state agency’s licensing 
of use of gillnets and lobster pots “in a manner likely to result” in “take” of northern right whale 
violated the ESA); Defenders of Wildlife v. E.P.A., 882 F.2d 1294, 1300-01 (8th Cir. 1989) (holding 
that agency’s decision to register strychnine caused “take” of black-footed ferret and reasoning that 
since strychnine could only be distributed if registered the “relationship between the registration 
decision and the deaths of endangered species is clear”); Animal Prot. Inst. v. Holsten, 541 F. Supp. 
2d 1073, 1078-80 (D. Minn. 2008) (holding that state’s licensure of trapping that could “take” 
threatened lynx constituted a “taking” under ESA Section 9 and rejecting argument that trappers were 
independent intervening cause removing state’s liability); Animal Welfare Inst. v. Martin, 588 F. 
Supp. 2d 70, 99-100 (D. Me. 2008) (ruling that the state’s authorization of trapping, which could trap 
endangered lynx along with intended animals, violated the ESA).  See also Loggerhead Turtle, 148 
F.3d at 1250-51 & n.23 (addressing causation in the context of a standing analysis and noting that the 
Supreme Court in Sweet Home stated that the ESA “encompasses indirect as well as direct injuries” 
and that even if the concept of proximate causation governed the analysis “[a] proximate cause is 
not . . . the same thing as a sole cause”) (citations omitted) (emphases added).  Here, the Corps is 
directly responsible for adverse effects and species “take,” as opposed to merely producing indirect 
effects. 
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discretion to maintain higher water levels in its reservoirs rather than release water sufficient 

to prevent the death or other injury to the protected Apalachicola Species.  

 The Georgia Parties go out of their way to suggest any other potential cause of 

species “take” and to misdirect the Court away from the Corps’ ongoing operation of the 

ACF reservoirs.  In so doing, they resort to the irrelevant (i.e., references to invading clams, 

Ga. FA ¶ 86, over-zealous biology students and shell collectors, Ga. FA ¶¶ 87-88); the 

inaccurate (i.e., claims that pollution in Florida causes mussel mortality, 40/ Ga. Br. at 5-6, 

that there is an “enormous diversion” of flow into the Chipola Cutoff, 41/ Ga. Br. at 44, that 

Georgia’s consumption has a negligible effect on Apalachicola flows, 42/, Ga. Br. at 29; Ga. 

                                            
40/ Ignoring that the BiOp refers mainly to the Chattahoochee and Flint Basins as sources of 
contaminants in the Apalachicola River, Doc. No. 504.84, at 57, the Georgia Parties wrongly imply 
that the Record supports an inference that water quality issues related to the protection of aquatic life 
and attributable to Florida’s regulation of discharges to the river or its tributaries (rather than other 
causes, such as low flows or upstream contaminants) may contribute to the decline of listed species.  
However, they have failed to demonstrate any injury to listed species from the limited set of water 
quality data to which they refer, or even to correlate any water quality data (past or present) 
applicable to the protection of aquatic life to segments of the Apalachicola River found to contain 
listed mussels or their necessary habitat preferences.  See, e.g., Doc. 510, FWS AR Pages 013596, 
013602. 

41/ This “enormous” diversion, that the Georgia Parties assert claims a 40% and “ever-
increasing” share of the mainstream river and affects Swift Slough more than any of the Corps’ 
operations, is proportionally the same amount of water which flowed from the Apalachicola River 
into the Chipola Cutoff prior to the construction of the dams.  See ACF001564 (demonstrating that 
pre-dam flows in the Chipola Cutoff were 40% of the flows measured in the Apalachicola River 
above the Chipola Cutoff). 

42/ As the BiOp illustrates by example, in low flow periods M&I depletions can reduce 
unimpaired flows by 15%.  See Doc. No. 510, FWS AR Page 013638 (using a pie chart to illustrate 
that in June 2000, M&I depletions reduced unimpaired flows of 4,491 cfs by 665 cfs, and that overall 
net depletions of 2,328 cfs (including M&I and agricultural withdrawals and evaporation) reduced 
unimpaired flows by over 50%).  The Georgia Parties’ reference to impacts on “average flows,” Ga. 
FA ¶ 272, is irrelevant.  The negative impacts on the Apalachicola Species, as all know, occur at 
times of low flow, so low flow impacts are all that matter.  And Corps’ decisions as to necessity of 
storage for water supply can have even greater impacts than actual water supply use. 
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FA ¶ 272); and the farfetched (i.e., an implication that one of the mussels should be 

delisted, 43/ Ga. Br. at 8; Ga. FA ¶¶ 91-97). 

 In addition, the Georgia Parties suggest that the Administrative Record contains 

insufficient evidence linking the Corps’ reservoir operations to the decline of the 

Apalachicola Species.  See, e.g., Ga. Br. at 6; Ga. FA ¶¶ 57, 59, 72, 78.  For example, they 

contend that there is no evidence that Gulf sturgeon are affected by salinity levels in 

Apalachicola Bay, including areas of designated critical habitat.  Ga. FA ¶ 72.  This is 

patently false, as the data show juvenile Gulf sturgeon are affected by salinity levels in the 

Bay, and that elevated levels can kill juvenile sturgeon that are not yet sufficiently adapted to 

salt water.  See, e.g., Doc. No. 557, FWS AR Pages 014678-85 (Altinok et al., Ionic and 

Osmotic Regulation Capabilities of Juvenile Gulf of Mexico Sturgeon, devoted entirely to the 

topic of salinity tolerance of juvenile Gulf sturgeon). 44/  The Georgia Parties simply choose 

to ignore the science that contradicts their claims. 

 To cast further doubt on the Record evidence, the Georgia Parties also employ non-

sequitur conclusions, including that there is “no direct evidence that the number of [mussel] 

host fish has been reduced” in the Apalachicola River.  Ga. Br. at 6.  This misses the mark.  

                                            
43/ The opinion of a lone Corps consultant to this effect is irrelevant.  As long as a species is 
listed, the legal requirements of the ESA attach to it and its designated critical habitat.  There simply 
is no such thing as a “sort of” endangered species.  

44/ See also Doc. No. 744, FWS AR Pages 019603-20 (Paruka et al., Movement and Habitat Use 
of Subadult Gulf Sturgeon in Choctawhatchee Bay, Florida); Doc. No. 863, FWS AR Pages 024398-
413 (Wooley & Crateau, Movement, Microhabitat, Exploitation, and Management of Gulf of Mexico 
Sturgeon, Apalachicola River, Florida); Doc. No. 877.6 (Florida Fish and Wildlife Conservation 
Commission correspondence dated 11/7/07); Doc. No. 510 (2008 BIOP) at FWS AR Pages 013501, 
013543, 013566 and internal references therein; Doc. No. 753, FWS AR Pages 019801-953 (Putland, 
Ecology Of Phytoplankton, Acartia Tonsa, And Microzooplankton In Apalachicola Bay, Florida) 
(explaining impact of salinity of food web that supports juvenile Gulf sturgeon). 
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The relevant question is not whether the absolute number of host fish (a primary constituent 

element of designated mussel critical habitat) are increasing or decreasing.  The relevant 

question is whether the Corps is supporting water levels necessary to facilitate host fish 

access to relevant mussel beds so those host fish can act as hosts, an act which is dependent 

on the elevation of the River, which in turn depends on River flows.  The Record 

demonstrates that mussel survival and recovery are directly dependent on this relationship, 

which in turn is adversely impacted by low flows.  See Doc. No. 295, FWS AR Page 

6713. 45/  As described above, the Record contains ample evidence that the Corps’ operation 

of the ACF reservoirs are among the causes of the Apalachicola Species’ decline.  See supra 

Section II.A.2. 

 Finally, it must be noted that, in making their drought-causation argument, the 

Georgia Parties studiously ignore this Court’s Phase 1 determination that water supply is not 

an authorized purpose of Buford Dam.  Yet they acknowledge that the ACF Basin reservoirs 

must be viewed as an overall system.  See GA Br. at 3; GA FA ¶ 9.  The Georgia Parties also 

deliberately ignore the fact that during dry periods the WCP requires storage in Lake Lanier 

                                            
45/ “The reproducing mussel requires sufficient water velocity to suspend the [group of larval 
mussels] in the water column until a host fish attempts to eat it, which begins the process of 
incubating the larval mussels. The incubation stage on a host fish . . . is obligatory in the mussel's life 
cycle.  If current velocities are too low during the reproductive period, the [larvae] will not be 
suspended in the current and reproduction would be impaired.”  Doc. No. 295, FWS AR Page 6713.  
That said, contrary to the Georgia Parties’ implication, the record does reflect the fact that reduced 
Apalachicola River flows will adversely impact the absolute number of host fish in the River.  Doc. 
No. 846, at 1 (Walsh et al, Fishes of the Apalachicola River Floodplain; Role of Habitat and 
Hydrology to Recruitment) (“Spawning and recruitment are linked to the annual hydrologic cycle and 
reproductive success and year-class strength are ultimately dependent on flow conditions that 
maximize availability of floodplain resources . . . Low flows during spring and summer months are 
predicted to limit reproductive success and likely to reduce growth, survivorship, and year-class 
strength.”). 
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to protect an unauthorized purpose—water supply—and effectively abandons the authorized 

purposes of power production and navigation, which would result in releases that augment 

downstream flows. 46/  Phase 1 Order at 1321, 1332-33; Fla. FA2 ¶¶ 53-101.   

 Consequently, the Georgia Parties’ drought-causation argument employs the same 

myopic view of the “agency action” that is unlawful under Section 7.  By focusing on the 

operation of Woodruff Dam, the Georgia Parties seek to show that flow reductions and 

resulting mussel mortality are really caused by drought conditions, rather than the Corps’ 

operations, narrowly viewed.  This narrow view of agency action presumes—as the Corps 

stated and the Service accepted—that avoidance of upstream drought-related impacts to 

water supply uses is a given, rather than discretionary.  Rather than supporting their causation 

position, this argument illustrates precisely why the Federal Defendants should have 

consulted on all of the Corps’ ACF reservoir operations under the 1989 WCP in the context 

of the environmental baseline and cumulative impacts that are attributable directly to 

Georgia’s upstream consumption. 

III. This Court Should Defer to the Remedies Portion of This Case A Remedy For 
the Corps’ Violations of NEPA 

 All of the non-Federal parties contend that NEPA has been violated.  If this Court 

agrees and finds a NEPA violation, naturally, the appropriate remedy is to remand to the 

Corps to perform a proper NEPA evaluation.  However, practical realities and limitations of 

time in this instance make such action fruitless.  Any NEPA remedy that postpones 

                                            
46/ The IOP and RIOP incorporate the WCP’s Action Zones, Fla. FA2 ¶¶ 400, 482, 490, 522, 
732, 737, and only deviate from the WCP during such periods when the Corps wants to provide less 
than 5,000 cfs downstream (i.e., the 4,500 cfs provision of the RIOP).  
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addressing the substantive ESA issues would leave without remedy the Apalachicola Species, 

whose survival and recovery are dependent on this Court’s findings on the ESA claims.  For 

this Court to favor the NEPA remedy over the ESA claims would leave the Apalachicola 

Species in the same precarious position they currently occupy, undermining the focus of 

Phase 2 of this litigation and the protections and priorities afforded to endangered species 

under the ESA.  See Loggerhead Turtle, 148 F.3d at 1246 (“To be sure, protecting troubled 

wildlife is serious business. . . ‘[T]he language, history, and structure of the [Endangered 

Species Act] indicates beyond doubt that Congress intended endangered species to be 

afforded the highest of priorities’”) (quoting Tenn. Valley Auth., 437 U.S. at 174).   

 The procedural considerations of NEPA were not intended to supplant substantive 

obligations under other statutes.  See U.S. v. Students Challenging Regulatory Agency 

Procedures (SCRAP), 412 U.S. 669, 694 (1973) (“NEPA was not intended to repeal by 

implication any other statute.”).  Consequently, strict compliance with NEPA may be 

foregone where requiring compliance with NEPA would create an “‘irreconcilable and 

fundamental conflict’ with other statutory obligations” and “in instances where failure to take 

quick action would have significant negative consequences.”  In re: Operation of the 

Missouri River Sys. Litig., 305 F. Supp. 2d 1096 (D. Minn. 2004) (citing Flint Ridge Dev., 

Co. v. Scenic Rivers Ass’n, 426 U.S. 776, 788-89 (1976)); see also Natural Res. Def. Council 

v. Houston, 146 F.3d 1118, 1131 (9th Cir. 1998) (ruling on substantive ESA violations and 

finding NEPA claim moot).  Significant negative consequences to the endangered and 

threatened Apalachicola Species will occur if the Court allows NEPA compliance efforts to 

perpetuate the Federal Defendants’ non-compliance with the ESA.  In order to fulfill the 
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mandate of the ESA, this Court should prioritize the substantive ESA claims over the related 

procedural NEPA claims, and should order a proper Section 7 consultation and analysis to be 

complete within the 135-day time frame provided for by the regulations.  50 C.F.R. § 402.14.   

IV. The Brief Submitted by the City of Columbus and Columbus Water Works 
Inappropriately Raises Phase 1 Arguments 

 Finally, the brief of the Columbus Parties is directed to arguments addressed in Phase 

1 of this litigation. 47/  Specifically, Columbus argues that the Corps is operating the ACF 

System reservoirs inconsistently with “its repeated assurances” and asks the Court to order 

the Corps to develop a water control plan within specific parameters.  See Col. Br. at 2-6, 8-9.  

In its Phase 1 Order this Court addressed both challenges to the Corps’ authority for its 

operations in the Basin and the plans and manuals through which the Corps operates.  Phase 

1 Order at 1310, 1354-55.  To the extent that Columbus asserts arguments in this Phase 2 that 

the Court has addressed in its Phase 1 Order, such arguments must be disregarded. 

CONCLUSION 

 For the foregoing reasons, this Court should deny the Georgia Parties’ motion in full 

and Columbus’ motion to the extent that it addresses Phase 1 issues. 

                                            
47/ Citations to Columbus’ Phase II Motion for Summary Judgment and Memorandum of Law in 
Support (DE 302) appear as “Col. Br. at ___”.   
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Respectfully submitted this 10th day of February, 2010. 
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